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vi  ADVERTISEMENT. 

in  which  his  agency  will  be  more  extensive, 
the  present  form  has  been  adopted. 

This  volume  contains  all  the  cases  decided 
in  the  Circuit  Court,  for  the  District  of  New 
Jersey,  since  Mr.  Justice  Washington  presided 
in  that  Court,  and  as  late  as  April  term  1818; 
and  aU  the  decisions  in  the  Pennsylvania  Dis- 
trict, from  1815,  to  the  division  of  the  District, 
in  1818. 

The  publication  of  the  earlier  decisions  of 
the  Court,  in  the  Pennsylvania  District,  has 
been  undertake  by  a  gentleman,  whose  skill 
and  ability  for  the  performance  of  the  task,  is 
universally  admitted,  and  by  whose  liberal  relin* 
quishment  of  the  situation,  in  favour  of  the 
editor  of  this  volume,  he  has  become  the  re- 
porter of  the  decisions  of  the  Circuit  Court 
of  the  United  States,  for  the  third  Circuit. 
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CIRCUIT  COURT  OF  THE  UNITED  STATES. 


MBV  JBRSBTy  APRIL  TBRMi  1803,  AT  TRBMTON. 


rHoB.  BUSHROO  WASHINGTON,  Anociate  Juttioe  of  the  8% 
mnoBs^  preme  Court 

CUoB  SOBCfiT  MORRIS,  Dittriot  Jodge. 


At 'an  Mfly  period,  after  the  organiiatloii  of  die  Federal  CeoTti,  the  rulea  of 
praetiae,  in  fioive  in  the  Stale  CoarU,  whieh  were  •UnUar  to  the  Englisb  practiee^ 
were  adopted  by  the  Judges  of  the  Cireuit  Court.  A  subaequcDt  change  in  the 
praetice  of  the  State  Coarta,  will  not  aathoriie  a  departure  from  the  rules  so 
adopted  ia  the  CireoEt  Court  Rule  for  trial  by  Proviso. 

In  bo  efectment  tgainrt  Craig,  on  motion  of  Mr.  Leake  for  a 
nonproBf  nnleM  the  cauae  shonki  be  brought  to  trial  at  the  next 
term,  according  to  the  practice  in  New  Jenej;  the  conrt  deter- 
nuned,  that,  aa  at  an  early  period  after  the  oiganlzBtion  of  >the 
Federal  Courts,  the  Judges  of  the  Circuit  Court  had,  bj  a  ru|e, 
adopted  the  practice  of  the  State  Courts,  at  which  time  the  Eng- 
lish practice  preyailed,  it  would  be  improper  to  depart  from  it,  in 
a  special  case,  because  the  state  practice  is  now  changed,  with- 
out first  altering  the  general  rule.  According  to  the  En^ish  prac- 
tice, as  used  before  and  at  the  time  the  general  rule  was  made, 
the  defendant  can* only  move  fur  a  rule  for. trial  by  provtw. 

Mr.  Leake  then  mored,  that  the  {daintiif  should  file  the  issue 
roll,  within  two  months,  or  to  show  cause,  at  the  next  term,  why 
anon  pros  should  not  be  entered.  The  court  granted  the  rule,  the* 
iame  being  conformable  to  the  English  practice. 


£  NEW  JERSEY, 


Bcfteb,  Exeeutor  of  Riohardi,  vt.  WoodhoU. 


BfiAOH,  Executor  of  Richards  v8,  Woodhull,  in  Equiir. 


The  act  of  the  Legislature  of  New  Jeney  of  1778,  relatire  to  the  tale  of  the 
Utti  of  ^orMna  atUa  tfcd  of  tfea«n»  did  i«t  aathorifte  a  aalft  of  fmrftftad  eautes 
free  from  inoarobraneei,  and  a  Uea  oo  landi  aoid  onder  that  law  oootinued, 
notwithitaDdiDg  a  tale. 

The  law  of  1783  is  a  positive  bar  to  the  elaims  of  a  mortgagee  on  an  estate  sold 
under  its  aathority.  This  law  is  retrospective  and  unjust,  hat  it  is  not  repu^- 
nant  to  the  eonstitution,  and  the  eouK  will  not  declare  it  a  nullity. 

1  HE  bill  stated  that  Stephenson  made  a  mortgage  of  certain 
lands  to  the  testatrix  of  the  plaindiFin  March  1775,  which  was 
dulj  recorded  according  to  law,  the  mortgage  having  been  made 
for  securing  a  debt  due  to  the  testatrix.  In  1777  the  mortgagor 
died,  leaving  \m  hcSr  at  li^w,  who  ntder  the  laws  of  N«w  Jersey 
was  attainted  of  treason,  for  joining  the  enemj;  and  the  eomtnia* 
sioners  of  forfeited  estates  sold  the  mortgaged  premises  to  the 
defendant.  ^ 

The  bill  prayed  the  foreclosure  of  the  mortgage. 

The  defendant  pleaded*  that  Stephettton,  ad. a fvrtter  aectri- 
ty,  did  at  the  time  of  exectuting  the  mortgage,  give  Jiis  bond  far 
the  payment  of  the  debt,  in  which  bond  he  boabd  hia  heiro. 
That  upon  the  death  of  the  mortgagor,  the  estate  descended 
upon  his  heir  at  law;  an  inquest  was  taken  in  1779"  fliding  the 
heir  at  law  to  have  joined  the  enemy,  which  net  being  tntvers- 
ed,  jedgment  was  entered  for  forfeitiog  aU  hia  estate  according 
to  the  laws  of  the  State.  The  commissioners  sold  the  lame,  de- 
claring that  tiie  saiite  was  sold  free  of  all  uncttmbrances*  end  it 
was  purchased  by  the  defendant  That  the  mMMy  paid  by  the 
defendant  was  more  thm  sufficient  to  pay  the  plaintiff's  debt; 
and  that  due  notice  according  to  law  waa  given,  calling  upon 
aU  persons  having  claims  against  thia  estate  to  bring  them  in; 
bat  none  was  made  by  the  plaintiff* 

Mr.  Stockton*  for  the  defendant^  referred  to  the  act  of  tiiis 
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APRIL  TERM,  1805. 


Bcneh,  vt.  Woodhall. 


state  of  December  1778,  Wilson'g  edition*  p.  67^  which  forfeits 
all  estates  of  those  who  have  joined  the  enem  j,  upon  an  inquest 
foniid  and  finsl  jndgaient  entered.  By  the  l6th  section,  the 
conrt  of  common  pleas  or  two  judges  may  receive  demands, 
within  one  year  againit  die  former  owners,  which  are  to  be 
tried  in  a  particular  way,  and  if  admitted,  to  be  paid  at  Ihe 
treasury.  By  the  aet4>f  December  178S,  Wilson's  ed.  p.  ^84., 
any  person  having  demands  by  mortgage  or  otherwise  against 
forfeited  estates,  are  to  exhibit  the  same  before  two  jrudges  of 
the  court  of  common  pleas,  who  are  to  state  and  ascertain  the 
same.  This  demand  is  within  the  16th  section  of  the  act  of 
1778*  The  words  *'  just  and  equitable  demand"  means  mortgage 
debt3;  the  word  demand  would  of  itself  be  sufficient  (a) 

If  it  should  be  argued,  that  the  word  may  was  nob  compul- 
sory, the  following  cases  maybe  cited*;  Salk.  609.,  1  Vem.  152., 
Doug.  526.,  2  Vem.  116,  117.  It  may  be  said  that  this  was  not 
a  debt  from  the  heir,  but  the  following  cases  show,  that  when 
the  heir  is  bound  it  is  his  debt  at  common  law.  2  Atk.  205— -609*, 
Vernon's  Irish  Reports. 

The  Afbt  descends  upon  the  heir  although  he  is  not  charge- 
able without  assets. 

By  the  10th  section  of  the  law  it  is  declared,  that  the  pur- 
chaser shall  hold  the  estate,  as  the  offender  held  it— now,  sub- 
tantially,  the  estate,  after  forfature,  belongs  to  the  mortgagee, 
and  the  mortgage  is  only  a  security,  2  Bur.  978.,  Doug.  610., 
7  T.  Rep.  418.  A  mortgagee  has  only  a  chattel  interest 

But  whatever  construction  may  be  given  to  the  law  of  1778, 
that  of  1783  is  conclusive.  The  four  first  sections  only  apply, 
to  demands  which  had  been  adjusted.  The  6th  section  bars  the 
ftreclosnre  of  all  mortgages,  unless  the  demand  has  been  pro- 
duced and  adjusted.  1  Vez.  Jun.  285. 

On  the  other  side  it  was  contended,  that  by  the  express  pro- 
visions of  the  5th  section  of  the  law  of  1778,  the  state  acquired 


(a)  Ca  Utd.  891. 508, 1  Lord  IU7. 115. 


NEW  JERSEY, 


Beach,  V9,  Woodhall. 


no  better  estate  than  the  offender  had,  lind  tins  waa  an  estate 
incumbered  with  the  debt  The  state  therefwre,  could  poas  no 
better  estate  to  the  purchaser.  The  word  vmg,  when  directed  to 
courts  or  officers  is  imperative,  though  otherwise  when  applied 
to  individuals.  What  proves  that  it  clwld  not  be  intended  to  com- 
pd  mcMrtgage  creditors  to  abandon  tbsir  liens,  and  apply  to  the 
treasury  is,  that  if  the  sum  were  insufficient  to  pay  all  the  debts, 
the  creditors  were  to  be  paid  pro  rata,  which  would  have  been 
iniquitous  as  to  mortgage  creditors. 

The  fact  stated,  of  the  commissioners  selling  free  of  incum* 
farances,  is  immaterial,  as  it  is  nut  stated  that  the  law  autho*- 
need  them  to  sell  in  that  way,  nor  is  there  any  such  authority 
in  the  law. 

.  The  act  of  1783  is  retrospective  and  unjust,  and  is  therefore 
void.  But,  if  it  is  not  so,  the  lien  of  the  mortgage  is  not  destroys- 
ed,  but  in  cases  where  the  commissioners  sold  free  from  incum- 
brances. But  as  the  law  had  not  given  them  a  power  so  to  sell, 
the  case  never  occurred,  or  could  legally  occur,  where  this  law 
could  operate.  The  6th  section  only  refera  to  demands  which 
could  have  been  made*  Those  only  could  be  made,  which  were 
against  the  person,  but  this  was  against  the  land*  As  to  tiie  idea 
of  the  heir  being  bound  without  assets,  the  cases  below  were 
dted.  (b) 

A  law  which  vests  all  a  man's  estate  in  trustees,  does  not 
without  express  words  dischai^  his  person* (e)  An  attainted  per- 
son is  still  liable  to  his  debts;  (d  }  an  equity  of  redemption  is  not 
l^al  assets;  (e)  and  the  heir  may  plead  rien  per  descent.  (/) 

It  has  been  frequently  decided  in  our  courts,  that  when  the 
sale  was  not  made  free  of  all  incnmlHrance,  the  mortgagee  was 
not  barred.  When  the  sale  was  made  free  of  incumbrance  the 
point  has  not  been  decided.  But  the  case  of  Walter  vs.  Ferine^ 

(6)  S  Ba«.  Abr.  465. 8  P.  Was.  $04.        (c)  Andrew's  Re|>.  40, 
(d  )  Cro.  Eliz.  5t6.  (tf)  S  Atk.  990.  294. 

(/)  «  Vern.  61.,  Ambl.  308. 


APRIL  TERM,  1805. 


Beaohy  t«.  WoodhuU. 


^ -  — ■  -  ■■  ■■ 

in  this  coErt,  before  Judge  Chase*  w«s  precisely  like  the  pre*- 
sent,  and  was  determined  in  fiiYOur  of  the  mortgagee. 

WJSHIJrGTOJSr,  J.  It  must  be  admitted,  that  tVe  act  of 
1779,  did  not  attthorise  a  sale  free  of  ittcumbrance,  and  that  the 
lien,  netwithstuidiBg  the  sale,  still  continued  under  that  law. 
But  the  mortgagee  had  an  election  to  abandon  his  lien,  and  se- 
cure his  money  from  the  Treasury  of  the  state*  if  he  pleased. 

When  we  come  to  the  act  of  ITSS,  it  is  plain  that  the  four 
first  sections,  relate  entirely  to  claims  against  ike  treasury 
only,  and  not  to  the  right  of  the  creditor  against  the  aiate*  The 
lef^stnre  knowing  that  de  jure,  the  commissiouers.  oould  not 
seii  free  from  incumbrances,  knew  also  that  de  fiuto,  they  had 
done  so  in  many  instances,  and  therefore  they  say,  to  tiiose 
having  liens  on  forfeited  estates,  if  you  wish  to  readjust  your 
demand,  once  given  in,  so  as  to  have  recourse  against  the  trea- 
sury, you  must  first  prove  that  the  sale  was  free  from  incum- 
brance; under  an  idea  perhaps  that  this  having  been  publicly 
done,  and  acquiesced  in  by  the  creditor,  who,  by  putting  in  his 
claims  had  consented  to  look  to  tlie  state  for.  payment*  had  aban- 
doned his  lien  on  the  land- 
But  the  clause  of  the  law  has  no  effect,  in  my  opinion,  as  to  the 
construction  of  the  fifth  and  sixth  sections;. that  clause  relating 
exclusively  to  claims  against  the  treasury,  and  these  to  claims 
against  the  estate. 

Upon  the  existence  of  the  lien  and  the  liability  of  the  land, 
the  law  is  positive,  plain  and  unambiguous;  no  room  is  left  for 
construction.  It  is  a  positive  bar  to  the  demand,  whether  the 
sale  was  made  free  of  incumbrance  or  otherwise.  But  even  if  it 
be  a  bar  only  where  the  sale  was  firee  from  incumbrance,  this  is 
exactly  that  case.  To  admit  the  cou^rse  of  reasoning,  of  the 
phuntiff's  council,  that  it  meant  cases  where  sales  free  from  in- 
cumbrance were  authorised  to  be  made  by  law,  would  be  to 
annul  the  law  by  construction,  for  it  is  admitted,  that  no  previ- 
•us  law  had  authorised  such  sales.  If  a  creditor  had  applied  to 
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the  treasury  he  certainlj  would  have  been  paid,  on  proving  Hiat 
the  sale  had  been  de  facto  made  free  from  incumbrance,  thotigh 
such  a  sale  had  not  been  authorised,  and  it  would  have  been  no 
answer  to  saj,  that  no  such  sale  could  legally  have  been  made. 

How  tiien  can  such  an  answer  be  made  in  this  case,  if  the 
fourth  clause  is  to  control  the  construction  of  the  fifth  and 
sixth  sections. 

The  law  is  clearly  retrospectiTe  and  unjust  in  its  operation, 
but  it  is  not  for  this  <^rt  to  correct  it,  or  to  declare  it  a  nullity. 
It  IB  not  repugpant  to  lihe  constitution. 

I  am  sorry  to  diffbr  from  the  court  which  decided  the  case  of 
Walter  vs.  Ferine,«bttt  I'  must  give  such  an  opinion  as  I  think 
rights  not  feeling  toiyself  bound  by  any  decision  given  at  a  Circuit 
Court 

JUDGE  MOMUS  considered  the  case  of  Walter  t».  Ferine 
as  precisely  Hke  the  present,  and  that  the  decision  in  that  case 
was  right. 

The  court  being  divided,  a  case  was  stated  for  the  Supreme 
Court,  but  no  removal  to  that  Court  took  place. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


HEW  JSRSBT,  APUIL  TBRM,  1806,  AT  TREVTON. 


CHod.  BUSHROn  WASHINGTON,  Associate  Justice  of  the  6u. 
BxroBx<  preme  Court. 

^HoD.  ROBBRT  MORRIS,  District  Judge. 


The  UiirrED  States  vs.  Tbe  Virgin. 

CoaBtnietitm  of  the  STth,  S8th  and  50th  seetiont  of  tbe  law  of  the  United  States, 
entitled  **  Act  to  regulate  the  coUeetkm  of  duties  on  impost  and  tonnage.** 

The  prohibiticMis  of  this  law  do  not  extend  to  a  ease,  where  merobaDdize  has  been 
taken  out  of  a  vessel,  more  than  four  leagues  from  tbe  coast. 

What  defects  in  proceedings  are  cored  bj  verdict.  If  a  proper  case  is  laid  io  the 
declaration  or  libel,  bot  not  described  with  precision,  the  eoart  after  Tcrdlet 
will  presume  that  the  want  of  precision  was  supplied  bj  evidenee:  dbVar,  if  no 
ground  at  all  is  lakL 

±  HIS  was  an  appeal  from  the  District  Court  A  libel  or  infor- 
mation was  filed  against  the  Virgin,  for  receiving  from  the 
Hunter,  a  vessel  bound  from  a  foreign  port  to  the  United  States, 
and  before  her  arrival  at  her  port  of  discharge,  and  before  she 
was  legally  authorised  to  unlade  the  same,  a  certain  quantity 
of  mm,  with  intent  to  defraud  the  revenue.  The  owners  of  the 
Viipn  put  in  their  claim^  and  denied  generally  all  the  facts 
stated  in  the  libel.  The  jury  found  the  facts  in  favour  of  the 
United  States,  upon  which,  sentence  of  condemnation  was  pass- 
ed by  the  District  Court. 

Messrs.  Williamson  and  Ogden  made  the  following  objections 
to  the  decree.  First,  That  the  libel  stated  that  the  seizure  was 
made  by  J.  Heard,  now  collector  of  the  port  of  Perth  Amboy, 
but  it  does  not  state  that  he  was  collector  at  the  time  of  the 
seizure;  and  that  the  seizure  could  by  law  be  made  by  no  other 
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person  than  one  legally  authorised  to  make  it.(a)  That  the  seizure 
is  the  whole  foundation  of  the  proceedings  in  error,  and  that  if 
this  was  improperly  made  no  condemnation  should  take  place. 

Second,  That  the  libel  does  not  state  that  the  Hunter  was  within 
Jour  leagues  of  the  coast,  and  no  offence  can  be  committed  under 
the  27th  and  28th  sections  of  the  act  of  Congress,  unless  she 
was  within  the  jurisdiction  of  some  district  of  the  United  States, 
or  within  four  leagues  of  the  coast,  and  the  only  section  which 
subjects  the  vessel  to  forfeiture,  for  receiving  goods  unlawfully 
unloaded,  is  the  28th  section. 

They  laid  down  the  general  principle,  that  in  actions  founded 
on  a  statute,  the  plaintilT  must  aver  every  thing  and  bring  his 
case  within  the  statute.(6)  The  same  rule  prevails  in  proceed- 
ings in  the  Exchequer,  which  this  is  in  the  nature  of  (d) ;  so  also 
in  the  Admiralty.(c)  And  the  cases  cited  show  that  a  verdict 
will  not  cure  the  defect 

Third,  That  the  libel  does  not  negative  the  exception  in  the 
27th  section,  **that  the  vessel  was  in  distress,"  and  the  role  is 
that  if  the  exception  be  part  of  the  enacting  clause,  it  is  part  of 
the  description  of  the  offence  and  must  be  negatived ;  but  if  it 
be  a  provision  for  the  bene|[t  >^f  a  person,  it  need  not  be  njOga- 
tived,  but  must  be  taken  adVantage  of  by  the  other  party .fe) 

The  district  attorney,  Mr.  M'llvaine,  for  the  United  States, 
contended,  that  these  objections  were  cured  by  the  verdict,  and 
cited  5  Com.  Dig.  60, 61.,  4  Bur.  2020.,  1  Strange,  212.,  2  Lord 
Ray.  1212.  That  the  stating  of  the  offence  to  be  against  law,  is 
a  sufficient  averment  to  let  in  an  intendment  that  every  thing 
was  proved  necessary  to  warrant  the  verdict 

In  answer  to  this  last  argument,  it  was  contended  by  the 
counsel  for  the  appellants^  that  this  is  merely  an  inference  of  law 
from  which  a  fact  cannot  be  intended,  whereas  inferences  of 
facts  must  be  from  some  facts  6tated.(/) 

(a)  S  Lawi  United  States,  136.  (6)  1  Com.  Dig.  <>«l.,  5  Ditto  369. 

(c)  Banbttrjr's  Rep.  177. 97$ ,  Parker't  Repw  S78.  (J)  HoUit  US. 

(e)  1  Lord  Ray.  119.,  1 D.  and  E.  141.,  6  Ditto  559.,  7  Ditto  S7. 
(/)  1  Doog.  679.  (  1  ) 
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WASHUeQTQJ^,  J.  'fhe  jury  have  found  the  facts  stated 
in  the  libel  to  be  trtte,  but  where  is  the  offence  ?  If  the  rum  was 
taken  out  before  the  arrival  of  the  Hunter^  within  four  leagues 
of  the  coast,  the  act  is  not  prohibited  by  law.  The  place  where 
the  oflenoe  was  committed  is  an  essential  part  of  it;  if  eommit- 
ted  in  any  other  place  it  is  perfecdy  innocent  A  conviction  for 
burglary  might  as  well  be  sustained*  without  laying  the  offence 
to  have  been  perpetrated  in  the  night  time,  as  here,  without 
stating  in  the  libel  or  information,  the  place  where  the  offence 
was  committed. 

It  is  .said  that  the  verdict  will  cure  the  defect  But  a  verdict 
cannot  convert  an  innocent  act  into  a  criminal  one.  The  plain- 
tiff is  not  bound  to  prove  more  than  he  lays  in  his  declaration, 
and  therefore  we  must  presume  the  case  stated  in  it  to  have  been 
proved  and  no  other.  If  a  proper  case  be  laid,  but  not  with  suf* 
fidcnt  precision,  and  the  defendant  will  not  at  a  proper  time 
take  advantage  of  the  defect;  the  court  after  verdict  will  pre- 
anme  that  the  want  of  precision,  was  supported  at  the  time,  by 
evidence,  because  as  a  proper  ground  for  such  evidence  was 
latd  it  would  have  been  proper;  not  so  if  no  ground  at  all  is 
laid. 

It  has  been  properly  observed  at  the  bar,  that  if  this  delect 
can  be  cured  by  intendment,  it  will  be  difficult  to  imagine  a  casie 
where  a  judgment  can  be  arrested* 

The  Atartt  of  the  JHsMU  Court  reven%dJig) 

{/}  In  1  Gallnon's  Rep.  1123.,  Mr.  Jottiee  Story  deeided,  (Maj,-  ltl2)  tliat 
under  the  SOth  tectkm  of  the  act  ofSd  March  1799,  eh.  1^,  if  foreign  goods,  ex- 
eeeding  400  dollt.  in  yaloe,  are  nnladen  wfchont  a  permit,  be,  the  Tevel  from 
vbieh  they  are  unladen,  k  forfeited;  although  they  were  not  afltoally  hr«ught  in 
weh  wmd  imm  m  fovelgii  p«rt,  hut  had  hsen  lianabipped  ki|o  her  o»  thr  hone- 
ward  voyage. 

The  27th  and  28th  seetioos  of  the  law,  the  eourt  were  inclined  to  ooniider  ap- 
pficahle  to  tmnthipraent,  within  foar  leagues  of  the  eoast,  or  within  some  DitlHet 
of  the  United  Stafeet,  hefore  the  aitind  of  the  Teaaol  at  a  port  of  deHvory. 
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The  United  States  vs.  The  Hunter. 

A  merohant  Teuel,  from  wfiieh  goods  are  anbiden  without  a  pennit»  after  her 
arrival  within  tlie  limits  of  the  United  States,  but  before  she  has  reached  her 
port  of  deHtination^  is  not  liable  to  forfeiture  under  the  act  of  Congress,  passed 
March  2,  1799. 

When  a  libel  is  filed,  elaiming  a  forfeiture  of  the  vessel  libelled,  and  the  facta  of 
the  case  do  not  authorise  the  forfeiture  alleged  in  the  libel,  but  show  an  of- 
fence against  other  provisions  of  the  same  law,  under  which  the  forfeiture  is 
asserted  to  have  arisen,  the  court  will  dismiss  the  libel. 

When  the  intention  of  the  lej^islature  by  the  words  of  a  statute  is  improbable,  the 
court  will  give  a  construction  to  the  law. 

J  HE  libel  in  this  case  stated,  that  this  vessel*  being  bound 
from  a  foreign  port  to  the  United  States,  after  her  arrival  with- 
in the  limits  of  the  United  States,  and  before  she  had  come 
to  the  proper  place  for  the  discharge  of  her  cargo,  or  Any  part 
thereof,  and  before  she  was  authorised  to  do  so  by  the  proper 
officers  of  the  customs,  did  unlade  six  puncheons  of  foreign  dis- 
tilled spirits,  which  were  landed  at  a  place  within  the  juridiction 
of  the  court  without  a  permit,  &c^  with  a  view  to  defraud  the 
United  States,  ikc^  and  that  J.  Heard,  now  collector  of  the 
customs,  did  seize  the  said  six  puncheons  of  rum,  &c« 

The  claim  and  answer  denied  the  facts  stated  in  the  libel, 
and  the  jury  having  found  for  the  United  States,  the  court  pass- 
ed sentence  of  condemnation,  from  which  an  appeal  was  enter- 
ed to  this  court. 

The  first  point  made  in  the  cause  was  the  same  as  in  the 
case  of  the  Virgin.(a) 

Second,  That  the  case  stated  is  that  of  a  vessel,  not  arrived 
at  her  port  of  discharge,  which  is  provided  for  by  the  2rth  sec- 
tion of  the  law,(6)  and  is  punishable  only  by  a  fine  of  1 ,000  dol- 
lars, on  the  master  or  person  having  chaise  of  the  vessel*  and 

(a)  Ante  page  7.  (6)  3  Laws  United  States*  Itt. 
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a  forfeiture  of  the  article.  The  28th  section  forfeits  liie  vessel, 
receiyiDg  the  goods  so  unladen  from  another,  before  she  has 
reached  her  port  of  discharge.  The  50th  section  (c)  forfeits  the 
Tfssel  if  the  goods  so  unladed  are  not  of  the  value  of  400  dol- 
Iars»  and  imposes  a  fine  of  only  400  dollars  on  the  master;  but 
in  that  case,  the  vessel  must  have  arrived  at  her  port  of  dis- 
charge when  the  unlading  took  place.  This  is  plain,  from  the 
whole  structure  of  the  law.  The  penalties  in  the  two  sections* 
and  the  persons  liable  under  each,  are  different  The  reason  is 
obvious.  Before  the  vessel  arrives  in  port,  she  is  under  the  con- 
trol of  the  master;  it  would  be  unjust  to  punish  the  owner, 
and  therefore  the  master  is  to  pay  1,000  dollars.  After  she  is 
in  port  she  is  under  the  eye  of  the  owner,  and  he  may  be  pu- 
nished by  the  forfeiture  of  the  vessel,  and  therefore  the  penalty 
on  the  master  is  reduced  to  400  dollars. 

Third,  The  offence  is  not  stated  in  the  libel  to  have  been 
committed  within  the  jurisdiction  of  this  court:  no  place  within 
Hke  jurisdiction  of  the  court  is  stated  where  the  rum  was  landed. 
Fourth,  the  court  admitted  the  libel  in  a  former  case  against 
four  puncheons  of  rum,  and  the  sentence  by  which  it  was  con- 
demned, to  be  read  in  evidence  in  this  case;  whereas  it  did  not 
appear  on  the  face  of  that  libel  that  this  rum  came  from  on 
board  the  Hunter,  nor  was  there  any  thing  in  the  proceedings 
to  connect  the  two  cases  together.  It  should  have  appeared  to 
have  been  one  and  the  same  transaction;  and  if  it  did  not  so 
appear  on  the  face  of  the  record,  it  could  not  be  helped  out  by 
parol  evidence,  (d) 

WASHLN^TOJr,  J.  The  second  objection  is  conclusive,  and 
fterefore  it  will  not  be  necessary  to  consider  the  others.  The 
question  under  it  is,  whether  a  vessel,  from  a  foreign  port  destined 
to  the  United  States,  is  liable  to  forfeiture  for  unlading  any  part 
of  her  cargo,  after  she  has  arrived  within  the  limits  of  the  United 

(c)  3  Liwi  United  Sutn,  18S.    {d)  Et[iina»e'i  Cnet  44.^  Parker*!  Rep.  31. 
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States,  bat  tefbre  she  kas  reached  her  port  ef  discharge,  wkboot 
a  permit  from  the  proper  officer?  This  is  the  ofience  laid  in  the 
UbeL  The  «rth  setetioii  proWdes  for  this  very  case,  aad  punishes 
the  master  or  ^tfaer  officer  who  unlades  the  cargo,  but  does  not 
forfeit  tiie  vessek  The  50th  section  sul^ects  such  a  teseel  to 
loifeitanw  ^i^  her  mrivl  within  the  UtiUed  StaUs,  she  na- 
iades any  part  of  her  cargo  without  a  permit  Does  this  50tb 
section  meet  tiie  case  laid  in  the  libel*  or  refer  to  a  vessel  after 
her  arrival  at  her  port  of  discharge? 

The  words  are  certainly  general  and  broad  eBOV^  becansc 
k  is  stated  that  the  Hunter  had  arrived  within  the  United 
States. 

But  ought  not  the  law  to  be  so  restrained  in  its  contnictioa 
MB  to  apply  only  to  vessels  in  port?  if  it  be  not  restrained,  thea 
there  are  two  sections  of  the  same  law,  on  the  same  subject* 
giving  doable  penalties  ior  the  same  offence,  vis:  1,(KJ0  dollars 
auder  the'^rth  section,  and  400  flollairs  under  the  50th  section. 
Tbe  ki^slatiire  mivf  certainly  do  this  if  they  please,  but  it  in 
very  improbable  that  swch  should  be  their  intention.  The  law  is 
then  open  to  construction. 

Tihe  whole  of  this  law  pravious  to  the  SOth  section,  relates  to 
vessels  before  their  anrivai  in  port,  and  it  is  clear  that  the  ^th 
section  Applies  to  them  only  in  that  situation.  The  30th  section 
considers  them  as  arrived,  and  from  that  to  the  49th  sectioi^ 
the  act  regulates  the  conduct  of  the  master,  and  the  officers  of  go- 
tenunent,as  to  the  steps  preliminary  to  the  last  act  to  be  done^ 
viz:  the  permit  to  land  the  cai^.  The  49th  oection  states,  that 
the  duties  being  paid  or  secured,  the  proper  officer  is  authorised 
to  grant  a  permit  to  land  the  caigo,  which  had  before  been  report- 
ed or  entered.  Immediately  after  and  in  Its  juroper  place  fbllows 
the  50th  section,  inflicting  a  j>enalty  on  the  master^  and  a  forfei- 
ture of  the  goods  unladed,  wilhont  such  j>emnit  or  a  special 
license. 

Now  this  permit  cannot  be  granted  unless  a  vessel  is  arrived 
at  her  port»  nor  until  the  previous  steps  required  by  law  have 
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been  taken.  In  a  case  of  a  landing  from  necessity  nnder  the  97ik 
section,  no  license  or  permit  is  necessary,  or  can  be  g;ranted. 
The  50th  section  then,  which  constitutes  the  crime  of  landing 
withont  a  permit,  must  necessarily  be  confined  to  a  landing  after 
the  yemt\  has  reached  her  port  of  discharge,  because  to  obtain 
a  permit  she  must  be  in  port 

The  object  of  the  libel  being  to  forfeit  Ae  TesseU  and  it  not 
stating  a  cause  within  the  50th  but  within  the  £rth  section,  the 
sentence  of  condemnation  must  be  reversed. 

The  ieeree  of  the  District  CouH  reversed. 
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The  United  States  vs.  Bilant  and  others. 

▲d  infiDrmition  againtt  the  defeDdanti,  for  aaaitUng  to  unlade  rum  from  a  venel 
before  her  anival  at  her  port  of  diachaif;e»  atating  the  offenee  to  be  ooatmrj 
to  the  50th  aeetion  of  the  aet  of  Congreaa,  paued  2d  March  1799,  dismiaaed, 
beeanae  that  aedion  does  not  prohibit  the  offence,  the  same  being  eontrarj  to 
the  STth  section  of  th^  aet,  and  which  was  not  recited  in  the  proceedings. 

X  HIS  was  an  information  filed  in  the  District  Court,  against 
the  defendants,  for  assisting  to  unlade  rum  from  the  ship  Hun- 
ter hefort  her  atrrival  at  her  port  of  disduirge,  contrary  to  the 
provisions  of  the  50th  section  of  the  act  of  Congress  passed  2d 
March,  1799.(a)  The  decree  of  the  District  Court  was  against 
the  defendants,  and  an  appeal  was  entered  to  this  court 

By  the  Gtmit.  The  case  stated  in  the  libel  and  proceedings 
comes  within  tiie  provisions  of  the  27th  section  of  the  act  of 
Congress,  which  imposes  no  fine  on  the  persons  who  assisted  in 
the  unlawful  unlading.  A  fine  is  imposed  by  the  50th  section, 
but  this  section  applies  only  to  a  vessel,  after  her  arrival  in 
port 

The  sentence  of  the  District  Court  reversed* 

(a)  3  Laws  United  SUtea,  18a. 
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CHoD.  BUSHROD  WASHINGTON,  AiMMiate  JuMim  of  the  Sa- 
CBoo.  ROBERT  MORRIS,  Dirtriet  Judge. 


Brborah  Blight,  Exxgutrix  of  Grorob  Blioht  dbcbas« 
BP,  vs.  AsHLBT,  Fisher,  and  Batarri  Assiqmbbs  of  Pbtbr 
Blight,  a  Bahkrufj. 

Tbe  parlies  to  a  [Mirol  agreeiAent,  wlueh  by  the  oaderttaiidiBg  between  them  b 
to  be  redoeed  to  writiog^  eannot  eaeape  from  its  obligations,  by  refusing  to  exe" 
ante  the  written  instrument,  or  to  preeeed  farther  therewith. 

Any  one  bound  to  do  a  partieular  thing,  must  either  do  it,  or  offer  to  do  it,  and 
if  no  objections  are  made,  he  must  show  he  made  the  tender  in  a  regular  man- 
ner;  but  tUs  is  not  necessary  if  the  other  party  by  his  eonduet  dispenses  with 
a  regulBr  tender,  as  by  a  prerious  refusal  to  aeeept  it,  1(0.— After  an  offer  of 
pcHbnnanee,  and  a  refusal  of  aeeeptanee,  It  is  not  in  the  power  of  the  oppo- 
site party  to  say,  that  he  who  made  the  offer  would  not,  or  eoold  not  have  done 
what  he  declared  himself  ready  to  do. 

Where  the  defendants  agreed  to  pay  a  sum  of  money,  out  of  funds  expeeted  to 
some  into  their  hands,  they  are  not  excused  from  the  payment  of  damages,  if 
the  money  did  not  eome  into  their  hands  by  their  own  fault 

h  b  pressing  too  hard  on  agents,  to  say  they  ought  to  have  done  what  those  who 
vere  intrusted  as  prioeipals,  in  the  same  pursuit,  did  not  da 

After  an  agreement  to  pay  a  debt,  as  valid  and  subsisting,  its  legality  and  jnstiee 
ttonot  be  denied,  without  strong  and  substantial  evidence  to  support  sueh  de- 
nisL 

Where  two  dt  three  assignees  of  a  banknipt  enter  into  an  agreement,  in  the  ab- 
mnee  of  the  third,  the  contract  is  not  binding  upon  the  absent  assignee, 
ualess  be  had  previously  given  authority  to  make  it,  or  subsequently  recog- 
nxcd  and  acknowledged  it  Mter  among  partners. 

The  agreement  of  the  assignees  of  a  bankrupt,  to  give  a  preferenee  to  a  particu- 
lar oreditor,  it  not  valid,  without  the  assent  of  the  commissioners,  and  a  cer- 
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tain  poriioD  of  the  ere^itora.  In  •  joint  aetioo  against  them,  the  plaintHFcannoi 
reeorer  from  any  one,  aniess  the  elaim  against  all  b  sopported  by  evidence. 

The  deolarations  of  a  party  on  one  day,  as  explanatory  of  what  was  said  by  faim 
on  anather  day  and  «Ucli  was  given  in  evidence,  ennnot  be  shown  Iqr  testimo- 
ny—what a  party  lias  said  on  one  day,  against  his  interest,  cannot  be  explained 
by  declarations, on  a  sabseqoeot  day. 

When  the  deolarations  and  letters  of  an  agent  are  evidence.  If  a  party  who  gjives 
a  notice  to  produce  papers,  afterwards  waive  rea<Kng  them  in  evidence,  he 
may  do  so,  and  the  papers  are  not  made  evidence,  by  the  notice  calling  on  the 
opposite  party  for  them. 

Manner  of  condocciog  a  cause,  by  the  counsel  for  plain  tiff  and  defendant 

X  HIS  was  a  special  action  on  the  case.  The  declaration  con- 
tained four  special  counts,  and  two  general  counts,  for  monej 
lent,  and  for  money  had  and  received.  The  case  was  as  follows. 
George  Blight,  Mr.  Cole  and  Mr.  Frazier,  being  disposed  to 
assist  Peter  Blight,  after  his  embarrassments  had  commenced* 
and  after  he  had  made  an  assignment  of  his  estate  to  trustees 
for  the  benefit  of  his  creditors;  lent  a  considerable  sum  of  monej 
to  him  to  enable  him  to  go  on  in  business;  and  for  securing 
themselves*  and  in  order  to  conceal  the  name  of  Peter  Blight 
in  the  business,  the  money  was  ostensibly  loaned  to  Jacob  Hay- 
lander,  who  it  was  said,  gave  his  note  for  the  amount,  with  an 
agreement,  tiiat  the  vessels  and  cargoes,  in  which  the  money 
should  be  invested,  should  be  chai^d  with  the  payment  of  these 
debts.  The  note  was  not  produced,  it  being  stated,  that  in  con- 
sequence of  the  agreement  of  the  dOth  September,  1 80 J,  here- 
after mentioned,  it  was  given  up;  but  of  this  no  evidence  was 
offered,  nor  indeed  was  any  positive  proof  given  of  the  loan.  It 
appeared  by  letters  from  Peter  Blight,  (who  after  his  assign- 
ment to  trustees,  became  and  was  declared  a  bankrupt)  to  the 
defendants,  his  assignees,  under  the  commission  of  bankruptcy ; 
that  the  funds  received  from  George  Blight  and  the  other  per- 
sons before  named,  together  with  some  of  the  trust  property, 
had  been  invested  in  three  vessels  and  their  cargoes,  to  wit  the 
Equator,  the  Mary,  and  the  Manchester,  in  partnership  wiUi 
Murgatroyd  and  Sons,  the  name  of  Haylander  bong  used  in- 
stead of  that  of  Peter  Blight. 

(1) 
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The  defendants  wishing,  as  was  proved  by  Moyland's  deposi- 
tion, to  convert  the  contingent  interest  of  Peter  Blight  into  an 
absolnte  interest  in  themselves ;  a  meeting  took  place  between 
AshJej  and  Fisher,  Hay  lander,  and  Peter  Blight,  representing 
George  Blight,  on  dOth  September  1801;  when,  after  considera- 
ble discussion,  an  agreement  was  entered  into,  of  which  a  me- 
morandum in  writing  was  made,  with  an  intention  that  Mr. 
Rawle,  the  attorney  of  Ashley  and  Fisher,  might  pat  it  into 
form,  and  which  was  read  to  all  the  parties,  and  approved  by 
ihem.  The  memorandnm  was  as  follows: 


cc 


George  Blight,     ....  Dolls.  14,000 

Haylander,       -        -        -     '   -        -  £,500 

Cole 5,500 

"Frarier, 2,000 

**  Goods,  (^u^re)      ...        -  10,000 

Dolls.  34,000 
The  half  of  the  Equator  and  caigo,  to  be  delivered  over  to 

the  assignees;  the  10,800  dollars  to  be  paid  by  Haylander,  in 
"  the  first  instance  out  of  the  Equator  and  cargo.  The  proceeds  of 
^  fte  Equator  and  cargo,  say  Haylander's  half,  after  paying  the 

above,  to  be  divided  by  the  assignees  between  the  four  creditors 
**  above  mentioned,  pro  rata;  with  the  exception,  that  Cole's  share 

shall  be  held  by  the  assignees  till  his  right  to  the  6,000  dollars 

shall  be  determined,  and  they  to  pay  over  to  him  or  to  retain, 
'*  according  to  the  event  of  said  determination.  Should  the  pro- 
"  ceeds  of  the  Equator  and  cargo,  say  of  the  half,  be  insufficient ; 
"  the  deficiency  to  be  paid  6ut  of  the  first  receipts  from  the  funds 
"  in  AMca,  whither  the  assignees  propose  sending  a  vessel  for 
"the  same.  But  Cole's  share,  arising  from  these  last  mentioned 
**  funds,  to  be  retained  as  above.  If  Cole  will  pay  the  6,000  dol- 
"  lars,  the  5,500  dollars  shall  be  paid  in  the  same  manner  as  to 
*'  the  other  three.'' 

'fhe  memorandum  was  not  signed  by  the  parties.  Mr.  Moy- 
Und  further  adds,  that  the  consideration  with  the  defendants 
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for  entering  into  the  agreement,  was  their  wish  to  vest  the  con- 
tingent interest  of  Peter  Blight  in  those  yessels,  absolutely  in 
them;  from  which  they  expected  considerable  profits;  and  also 
the  agreement  of  Uaylander,  to  pay  them  a  debt  of  10,800  dol-- 
lars,  due  to  Peter  Blight,  without  insisting  to  oi&et  against 
it,  a  debt  due  from  Peter  Blight  td  him  of  5,500  dollars;  and  as 
to  that  sum,  to  come  in  for  his  dividend  under  the  commission. 
That  after  much  discussion,  as  to  this  point,  it  was  at  last  ac- 
quiesced in  by  Haylander,  and  that  in  fact,  he  afterwards  receiv- 
ed only  a  dividend  on  5,500  dollars.  No  authority  from  Greorge 
Blight  to  Peter  Blight,  to  act  for  him  at  this  meeting  was  proved, 
but  it  was  evident  that  Peter  Blight  professed  to  act  for  him, 
and  that  Geoi^  Blight  always,  afterwards,  approved  of  the 
agreement,  and  insisted  upon  its  execution.  The  agreement  was 
accordingly  prepared  more  formally,  by  Mr.  Rawle,  and  ano- 
ther meeting  was  called  to  execute  it,  to.  wit  on  the  SOth  of 
September ;  but  Ashley  and  Fisher  then  positively  refused  to 
go  on  with  the  agreement,  and  in  this  determination  they  per- 
severed, without  assigning  any  reason  for  their  refusal. 

At  the  time  the  agreement  was  made,  and  for  some  time  af- 
terwards. Bayard,  the  other  defendant,  was  in  Rhode  Island^ 
and  no  evidence  of  his  having  authorised  his  colleagues  to  act 
for  him  in  .this  business  was  offered.  At  that  time  too,  the  Equa- 
tor was  under  arrest  in  the  District  Court  for  seamen's  wages, 
which  not  being  paid,  she  was,  in  October,  sold  by  the  marshal 
for  £1,000  dollars,  leaving,  after  paying  the  wages,  about  17,000 
dollars,  one  half  of  which  was  paid  to  Savage  and  Dngan,  the 
assignees  of  Muiigatroyd  and  Sons,  and  the  other  half  was  re- 
tained by  Uaylander,  who  purchased  the  vessel.  From  the  sales 
of  the  cargo  of  the  Equator,  Haylander  received  a  note  for 
10,800  dollars,  which  Moyland  his  counsel,  handed  over  to  the 
defendants  in  December  1801,  which,  he  says,  he  understood 
to  be  in  affirmance  or  under  the  contract  of  September  20th, 
1801. 
^  The  property  in  Africa  consisted  of  parts  of  the  cargoes  of 
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tlie  Equmtor  and  Mary,  which  had  been  left  in  tiie  handa  of  one 
Shnte;  who  left  Africa  in  1801,  with  the  property  he  had,  came 
to  the  United  States,  was  arrested  here  by  the  assignees  of 
Morgatroyd  and  Sons,  was  foand  to  be  worth  nothing,  and 
Inally  he  took  the  oath  of  an  insolvent  debtor.  From  the  Man- 
chester, nothing  could  be  collected  by  the  assignees  of  If  nrga- 
troyd  and  Sons,  after  her  expenses,  &c.  were  paid. 

Mr.  Moyland  stated  in  his  deposition,  that  after  the  return  of 
the  marshal  of  the  sale  of  the  Equator ;  the  defendants,  by  tbeif 
counsel  Mr.  Rawle,  moved  to  take  out  the  balance  of  the  pro-* 
ceeds^  on  the  ground  .of  the  contract  of  the  20th  September.  Mr. 
Kawle,  in  his  deposition  says,  that  the  application  was  made  on 
tiiegronod  of  their  geoerai  authority  as  assignees.  It  is  further 
stated  by  Mr.  Moyland,  that  on  his  propounding  to  the  defen- 
dants certain  interrogatories,  embracing  the  affiur  of  the  agree- 
ment of  the  20th  September,  they  declined  answering,  saying 
that  they  might  thereby  injure  the  estate  of  the  bankrupt.  Some 
letters  from  Peter  Blight  to  the  defendants,  written  in  180% 
were  read,  in  which  he  speaks  of  that  agreement;  and  says,  that 
bjlhat  agreement,  the  defendants  had  procured  the  payment  of 
the  debts  therdn  mentioned,  to  which  no  answer  as  to  that  point 
was  given.  It  was  proved,  that  on  the  SOth  September,  Haylander 
ofered  to  return  possesion  of  the  Equator  and  cargo  to  the  de- 
fendants, and  to  do  and  perform  all  that  he  was  by  that  agree* 
ment  to  do,  but  that  Ashley  and  Fisher  refused  to  go  on  with  it 

The  declaration  was  founded  on  this  agreement,  which 
throughout  is  stated  to  have  been  made  at  Trenton,  in  the 
District  of  New  Jersey,  and  in  every  count  it  is  stated  that 
Haylander  agreed  to  transfer,  assign  and  deliver  over  one  half 
of  the  Equator  and  cargo  to  the  defendants. 

The  obfections  made  to  the.recovery  were:  that  no  money  was 
really  lent  by  George  Blight,  but  that  it  was  a  mere  cover.  That 
nothing  was  finally  agreed  upon,  on  the  20th  September,  but 
mere  heads,  which  before  they  could  be  binding,  were  to  be  put 
into  form,  and  to  be  approved  of.  That  there  was  no  valid  con* 
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sideratioii  for  the  agreement  That>  if  it  was  made  aa  coatended 
jfor»  adll  it  was  altered  bj  a  sabaequent  agreement  That,  even 
«pQD  the  constructioa  of  the  agreement  declared  upon,  Hay- 
Under  waa  to  retain  the  Bqnator  and  cargo,  and  to  sell  and 
pay  over  the  proceeda  thereof  to  the  defendants;  which  not 
hnviog  done,  the  defendants  are  liable  for  nothing,  being  only 
obliged  to  pay  out  of  proceeds  and  reeeifU^  That  it  was  not 
if^  HayUnder's  power  to  perform  his  part  of  the  agreement, 
keoiuse,  as  to  the  Equator,  she  wa^  in  the  custody  of  the 
law,  and  was  finally  ordered  to  be  sold,  ao  that  he  could  not 
deliver  possession  of  her;  and  as  to  the  other  funds,  they 
stood  in  the  sole  names  of  Muigatroyd  and  Sons,  nvbo  had  n 
ri^t  to  retain  tliem,  unless  it  had  appeared  that  they  were 
not  creditors  of  Peter  Blight,  which  they  contended  they  were. 
That  Bayard  was  not  bound  by  the  agreement,  not  having  been 
present  when  it  was  made,  and  nq  evidence  that  he  had  given 
the  other  assignees  power  to  bind  him,  or  that  he  had  after- 
wards rajtified  theae  acts:  and  finally,  that  the  contract  not 
being  ttgned  was  void,  by  the  statute  of  frauds  apd  pequfies  of 
this  state,  where  (though  contrary  to  the  fkct)  the  declaratiQn 
states  the  agreement  to  have  been  made* 

All  these  points  were  controverted  by  the  plaintiflPs  counsel; 
and  on  the  last  point,  they  insisted  that  there  was  a  direct 
agreement  to  pay  these  debts,  upon  a  new  consideration  passing 
to  them,  and  not  a  collateral  agreement  to  pay  the  debt  of  an- 
pther.  They  read  3  Bur.  1886^  2  Bur.  1077. 

The  following  pointa  of  evidence  were  decided  in  the  course 
of  the  cause. 

In  their  opening  the  defendants'  counsel  offered  to  give  evi« 
dence  of  what  one  oi  the  defendants  had  said  at  one  day,  as 
ex|danatory  of  what  he  had  said  at  another  day,  of  which  the 
plaintiff  bad  given  evidence* 

WJitiHU^GTOM\  J.  This  is  improper.  The  whole  of  an 
entire  conversation  may  be  given  in  evidence  to  explain  the 
meaning  of  the  parties;  the  testimony  cannot  be  garUed.  But 
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irhat  flk  party  has  jsaid  at  cue  timet  which  mal^aa  agvnat  him, 
caaiMit  be  expU^ned  by  i]«claisatioua  miule  at  another  timej 
which,  poisiblj,  were  made  to  get  rid  of  th?  effect  of  former 

deelanttioDfl- 

The  plaintiff  read  many  letters  from  Peter  Blight  to  the  de- 
fendaiits,  giving  them  information  respecting  his  aflbirs,  and  in 
rebilion  to  the  contract  of  the  SOth  September*  1801.  The  defen- 
dant offered  other  letters  from  the  same  to  the  same,  with  a  view 
to  shew,  that  the  contract  of  the  20th  September  was  afterwards 
altered*  or  in  soipe  manner  to  affect  that  contract. 

This  was  objected  to  on  two  groonds:  First,  That  no  letters 
from  Peter  BtigH  <^eald  he  given  in  evidence,  to  hind  the  pli|in«- 
tiff,  but  on  the  ground  of  his  being  the  agent  of  George  fiiq^^t; 
hut  that  to  admit  the  evidence,  it  should  appear  that  Peter 
Blight  had  a  power  to  act  for  George  Blight  after  the  20th  Sep- 
tember, 1801.  Secondly,  That  upon  no  princij^e  can  the  letters 
of  an  agent  be  read,  if  he  be  alive.  2  Yes.  193.,  Bsp.  Cases  375., 
7  T.  R^  663.  665.  668, 

Fjsr  the  defendants  it  was  insisted,  that  the  evidence  was. 
proper;  becsnse,  if  the  motives  which  led  a  man  to  deal  with  an 
tgent,  and  which  their  correspcmdenQe  would  prove,  coiildonly 
be  piwed  by  the  agent  himself,  it  would  render  very  inseeure, 
the  situation  of  those  who  should  4aal  with  agents.  A  case  from 
9  T.  Rep.  454.  was  read,  to  prove  that  the  receipt  of  an  ag^t  ia 
good  evidence. 

Second,  As  the  plaintiff  read  some  of  the  correspondence, 
the  defendant  has  a  right  to  read  the  whole. 

Third,  Notice  was  given  to  the  defendant  to  produce  these 
letters,  and  this  makes  their  evidence.  I  N»  Y.  Tor.  Rep.  276. 
Jfy  tte  Court'  There  are  certainly  aome  cases,  where  the 
declarati<ms  or  letters  of  an  agent,  are  proper  evidence;  and 
ethers,  where  he  must  be  examined,  and  his  letters  are  not  evi- 
dence, if  he  he  alive.  The  distinction  rests  upon  the  principle, 
ttat  the  best  evidence  must  be  produced. 
If  the  otjiect  is  to  prove  a  lact^  the  agent  is  the  proper  person 
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to  jffore  it;  and  his  evidence  is  better  than  his  declarations,  if 
his  letter  contains  an  acknowledgment  of  a  fact,  it  is  not  as 
good  evidence  of  the  fact,  as  proof  given  hj  himself.  But  if  tlie 
object  is  to  prove,  what  were  the  motives  or  inducements  for  a 
man  to  contract  with  the  agent,  what  were  the  statements  mado 
bj  him,  his  letters  or  conversation  are  proper  evidence;  not  of 
the  facts  stated  in  them,  bdt  that  such  inducements  and  state- 
ments were  made.  They  are  the  best  evidence,  because  ^tiej 
speak  for  themselves,  and  the  only  point  is  what  did  iikej  state? 
Upon  this  principle,  many  letters  from  Peter  Blight  to  the  de- 
fendants were  read,  not  as  evidence  of  a  single  fact  mentioned 
in  them,  but  that  they  communicated  certain  information  to 
the  defendants,  which,  however,  if  important  to  be  estabitsbed,  it 
would  have  been  incumbent  on  the  plaintiff  to  establish  by  other 
evidence. 

In  this  case  however,  there  is  no  evidence,  that  Peter  Blight 
was  the  agent  of  George  Blight  after  the  90th  September,  1801» 
after  which  period  the  letters  offered  in  evidence  were  written, 
and  they  offered  to  be  read  to  prove  facts.  There  is  in  truth  no 
evidence,  that  Peter  Blight  was  an  agent  for  Geoi^  Blight* 
except  that  he  appeared  at  the  meeting  of  the  dOth  September, 
as  siidi,  and  George  Blight  afterwards  ratified  what  he  did.  As 
to  the  notice  to  produce  tiiese  letters,  there  is  certainly  no 
principle  of  law,  on  which  that  circumstance  would  make  them 
evidence.  If  the  party  giving  the  notice,  choose  afterwards  to 
waive  the  reading  of  them  in  evidence,  he  is  at  liberty  to  do  so. 

WMHB^rGTOJ^,  J.  (Judge  Morris  absent)  delivered  the 
following  charge  to  tiie  jury. 

In  order  to  gain  a  lull  view  of  the  merits  of  this  case,  I  shall 
for  a  moment  consider  it  as  stripped  of  all  the  objections,  which, 
in  a  degree,  partake  of  form;  as  if  the  contract  stated,  and  the 
contract  proved,  were  precisely  the  same;  as  if  Bayard  had 
been  present,  and  was  bound  by  the  articles  of  Ashley  and 
Fisher;  and  as  if  the  statitte  of  frauds  was  out  of  the  question. 
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"We  miiBt  tiien  enquire  whether  the  contract  was  finally  made 
on  ihe  90th  of  September?  Was  it  a  valid  contract?  Did  any 
Hiin^  afterwards  occur  on  the  part  of  Haylander  or  the  plain- 
tiflPs  testator,  or  otherwise,  to  alter  or  avoid  it?  What  is  the  real 
import  of  that  contract?  Has  it  been  performed  by  the  defen- 
dants; and  if  not,  what  principles  ought  to  govern,  in  fixing 
the  damages  to  which  the  plaintiff  is  entitled? 

No  doubt  can  exist,  that  the  contract  was  finally  concluded 
on  the  20th  September,  after  a  fall  and  satisfactory  disclosure 
by  Peter  Blight  to  his  assignees,  as  Ashley  and  Fisher  acknow- 
ledge, of  all  which  it  was  necessary  for  them  to  know  in  rela- 
tion to  ihe  contract.  It  was  fairly  made,  it  being  proved  that 
the  memoraodam,  after  it  was  written,  was  read  over  two  or 
three  times  to  the  parties,  and  approved  of  by  all.  The  intention 
of  the  parties,  to  turn  this  parol  agreement  into  a  written  one, 
did  not  weaken  the  obligation  of  the  parol  agreement;  and  it 
was  not  competent  to  Ashley  and  Fisher,  to  escape  from  such 
obligations,  by  afterwards  refusing  to  execute  the  written  agree- 
ment when  it  was  prepared,  and  to  proceed  further  with  it.  As 
to  the  consideration,  it  was  not  only  sufficient  in  law,  but  it 
was  a  substantial  one.  Haylander  was  to  deliver  possession  of 
the  Equator  and  her  cargo  to  the  assignees  of  Peter  Blight, 
which  certainly  was  beneficial  to  them  as  assignees,  and  the 
right  of  offset,  desired  by  Haylander,  to  which  he  seems  to  have 
been  entitled,  was  in  a  pecuniary  point  of  view  valuable  and 
important.  The  pretence,  that  the  contract  was  afterwards  alter- 
ed, so  as  to  leave  the  possession  of  the  property  with  Haylander, 
stands  upon  assertion  only,  no  proof  of  the  fact  having  been 
given.  The  conduct  of  Haylander,  in  superintending  and  direct- 
ing the  sale  of  the  Equator  by  the  marshal,  and  the  terms  of  the 
sale,  famish  no  evidence  of  the  fact.  The  previous  refusal  of  the 
defendants  to  go  on  with  the  contract  or  to  be  bound  by  it,  is  suf- 
ficient to  account  for  the  conduct  of  Haylander  in  tliis  respect 
What  Aen  is  the  true  construction  of  the  agreement  of  SOth 
September?   That  Haylander  should  deliver  possession  of  one 
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balf  of  the  Equator  and  cargo  to  tKe^  defeadaats;  that  tlie  debt 
due  from  Hajlander  should  he  paid*  out  of  the  proceeds  of  the 
cargo  in  the  first  iustauce,  and  the  halauce  be  divided  by  the 
assigueeSi  among  the  four  specified  creditors  pro  roio.  If  thej 
should  be  insufficient  to  pay  theim  fiUly*  the«»  the  balance  un- 
paid was  to  be  made  up  out  of  such  sums  as  the  defendants  should 
raise  out  of  the  funds  in  Africa*  There  is  no  ground  for  the  ar- 
gument that  Haylander  was  to  retain  possession  of  the  property, 
and  merely  to  pay  over  the  proceeds  to  the  defendants,  in  eon- 
lequence  of  the  stipulatiou  that  Haylander  was  to  pay  the 
10,800  dollars;  because  the  words  are,  that  he  is  to  deliver  to 
the  defendants  possession  of  half  the  ^nator  and  cargo;  and 
therefore  the  plain  meaning  pf  the  parties  n^ust  have  been«  that 
the  defendants  were  to  retain  that  sum,  which  would  have  been^ 
substantially,  a  pigment  by  Hnylander* 

What  then  has  happened  to  avoid  this  agreement?  It  is  said 
that  Haylander  did  not  i^nd  would  not  perform  his  part  of  it. 
The  answer  is  completei  he  offered  to  doit,  and  was  prevented 
by  the  previous  and  persevering  refusal  of  the  defendants  to  he 
bound  by  the  contract,  (f  a  mau  be  bound  to  do  a  thing,  he 
must  either  do  it,  or  ofer  to  do  it;  if  no  olgections  are  made, 
he  must  shew  that  he  made  the  tender  in  a  regular  manner; 
but  this  is  not  necessi^ry,  if  the  other  party,  by  his  conduct,  dis- 
penses with  a  regular  tender,  by  a  previous  refusal  to  accept  it. 
It  is  said  that  he  could  not  have  performed  it,  when  he  made 
the  offer;  but  who  can  say  this?  There  was  no  physical  or  legal 
impossibility.  Even  admitting  it  was  incumbent  on  Haylander 
to  deliver  possession  of  the  Equator,  freed  from  the  restraints 
of  the  arrest,  under  process  from  the  District  Court;  still  by 
paying  off*  the  seamen's  wages,  he  might  have  released  the  ves- 
sel from  that  restraint,  and  have  gained  the  possession  of  her. 
As  to  the  other  property,  who  can  say,  that  he  could  not,  and 
would  not,  have  obtained  all  the  i^ecessiiry  documents  to  esta- 
blish the  legal  right  of  the  defendants  tp  balf  of  that  proper^? 
He  offered  to  do  it,  and  after  the  refusal  of  the  defendants  te 
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to  accept  ibe  tender,  it  does  not  lie  with  them  to  8aj»  that  he 
would  not  have  done  what  he  offered  to  do. 

What  damagee  then  ought  jou  to  find?  it  is  to  be  recoUeoted 
that  tiie  defendants  were  to  pay  so  inneh  money,  not  absolutely, 
bot  ont  of  the  proceeds  of  this  property.  It  is  tmie  that  nothing 
was  received,  bat  still,  if  their  fibilure  to  receive  funds,  {HX)ceed« 
ed  from  their  own  fault,  it  is  the  same  thing  as  if  they  had  re* 
ceived  them.  How  then  does  this  point  stand?  As  to  the  fiqusr 
tor  and  her  cargo,  they  would  certainly  be  liable  for  the  amount 
received  by  Haylander,  from  the  sales  of  the  vessel,  which 
would  have  gone  into  their  hands,  had  they  complied  with  and 
eiLecuted  the  contract.  This  is  between  eight  and  nine  thousand 
dollars.  About  6000  dollars  is  also  claimed  on  aocouut  of  gold 
dust,  part  of  the  caigo  of  the  Equator.  But  it  appears,  that  this 
was  taken  out  of  the  vessel  by  Haylander,  before  she  arrived 
at  Philadelphia,  and  before  the  30th  September  1801.  The  only 
ground  on  which  this  claim  can  be  supported  is,  that,  as  it  was 
part  of  the  cargo  which  had  gone  into  the  hands  of  Haylander, 
he  was  bound  by  his  agreement,  to  account  for  it  to  the  defen- 
dants in  ^e  same  manner  as  for  any  part  of  the  cargo.  As  to  the 
ivory  and  wood,  it  would  be  a  proper  subject  of  enquiry  for  the 
jury,  what  was  the  value  of  them,  and  whether  the  same  came 
into  the  hapds  of  Haylander.  From  the  amount  of  the  cargo,  is 
to  be  deducted  the  10,800  dollars  paid  by  Haylander  to  the  de- 
fendants, and  which  by  the  agreement  he  was  bound  to  pay. 

As  to  the  funds  on  the  coast  of  Africa,  the  defendants  stood 
in  the  situation  of  agents,  who  were  bound  to  use  due  and  rea- 
sonable diligence  t»  possess  themselves  of  those  funds.  We  find 
that  Savage  and  Di^an,  who  Were  personally  interested  in  half 
of  that  property,  sent  a  vessel  to  &e  coast  of  Africa  as  early 
as  January  1802,  yet  they  could  collect  nothing,  it  would  seem 
to  be  pressing  too  hard  upon  an  agent,  to  say  the  defendants 
were  guilty  of  negligence  in  not  sending  earlier,  or  that  if  th^ 
had  done  so,  they  would  have  been  more  successful  than  Savage 
and  Dugan:  of  this  the  jury  will  j^idge.  As  to  the  Manchester, 
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jou  have  heard  from  Mr*  Ingraham,  who  claimed  the  whole  of 
her  under  the  Mui^trojds,  that  nothing  could  be  got. 

But  an  objec^on  ia  made»  going  to  the  root  of  this  action; 
that  nothing  was  ever,  in  fact,  lent  by  Geoige  Blight  to  Peter 
Blight,  and  that  the  whole  was  a  cover,  it  is  true  that  the  note 
given  bj  Haylander  has  not  been  produced,  nor  has  any  evidence 
been  given  of  it;  nor  has  any  evidence  been  given,  that  if  the 
money  was  lent,  a  lien  on  this  property  was  given,  when  such 
loan  was  made.  But  1  think,  after  the  agreement  of  the  defen- 
dants to  pay  the  debt  as  a  valid  and  subsisting  one,  it  is  going 
too  far  to  permit  them  to  deny  the  fact,  without  supporting  that 
denial,  by  strong  and  satisfactory  evidence.  Nothing  of  this 
kind  has  been  offered. 

Thus  then  the  case  would  stand  upon  its  merits;  but  a  legal 
objection  has  been  made  to  the  plaintiff's  right  to  recover* 
which  remains  to  4>e  considered. 

It  is  admitted  that  Mr.  Bayard  was  not  present  on  the  20th 
September,  when  the  agreement^ was  made,  nor  for  some  time 
afterwards.  There  is  no  proof  that  he  ever  authorised  Ashley 
and  Fisher  to  bind  him  or  the  estate,  without  his  concurrence; 
and  I  think  the  principle  of  law  is  clear,  that  without  such  au- 
thority, previously  given,  or  afterwards  acknowledged  or  recog- 
nised, they  could  not  bind  him  individually,  or  in  his  represen- 
tative character.  It  is  true  that  a  co-partner  may  bind  his  as- 
sociates, in  relaticm  to  the  partnership  concerns,  because  each 
partner  is  interested  in  his  share  of  the  partnership  effects  and 
concerns,  and  also  in  the  whole.  But  this  principle  does  not 
apply  to  persons  acting  under  a  delegated  authority,  and  more 
especially  when  the  act  is  not  within  the  scope  of  their  autho- 
rity. It  is  the  duty  of  the  assignees  to  make  a  legal  distribution, 
among  all  the  creditors.  Here  was  an  agreement  to  give  a  pre- 
ference to  certain  creditors.  If  it  was  a  case,  where  the  law 
would  have  given  the  preference,  it  was  nugatory.  If  the  law 
does  not  sanction  it,  then  the  assignees  could  not  give  it,  so  as 
to  affect  the  estate,  without  the  assent  of  the  comnussioners. 
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and  a  certain  proportion  of  the  creditors.  Without  this  autho- 
rity, tfaej  can  neither  arbitrate,  or  compromise. 

The' agreement  could  not  therefore  be  binding  on  the  defen- 
dants or  either  of  them,  in  their  representative  characters;  and 
ccrtainlj  if  they  are  individually  bound,  Ashley  and  Fisher 
could  not  make  an  agreement  to  bind  Bayard.  Should  judg- 
ment be  given  for  the  plaintiff,  it  must  be  against  the  defen- 
dants in  their  individual  capacities.  Unless  then,  Ashley  and 
Fisher  were  authorised  by  Bayard  to  bind  him,  or  unless  he  after- 
wards ratified  what  they  had  done,  he  is  not  answerable  to 
the  plaintiff;  and  as  the  action  Is  joint,  the  plaintiff  cannot  re- 
cover at  all,  unless  she  can  support  her  action  against  all.  But 
it  is  insisted  that  Bayard  has  subsequently  ratified  the  agree- 
ment of  the  20th  September,  and  certain  acts  of  his,  are  relied 
upon  to  prove  it.  Let  this  be  considered. 

The  first  circumstance  relied  on  is,  the  claim  of  the  defen- 
dants, (as  stated  by  Mr.  Moyland)  to  the  balance  of  the  proceeds 
of  the  Equator,  under  the  contract  of  the  20th  September. 

From  his  testimony,  it  would  appear,  as  if  the  applicatitm 
was  made  by  all  the  defendants;  but  no  evidence  is  given  that 
Bayard  was  present,  and  no  reliance  is  to  be  placed  on  the  ex- 
pression used  by  the  witness,  because  in  the  same  deposition 
he  uses  the  same  language,  though  he  admits  that  at  the  time 
Mr.  Bayard  was  not  present  He  says,  that  the  application  to 
the  Court  was  made  under  the  contract  of  the  80th  September. 
This  is  expressly  contradicted  by  Mr.  Rawle,  who  made  the 
appfication ;  who  states  that  he  made  it,  in  virtue  of  the  defen- 
dants' general  rights,  as  assignees  of  Peter  Blight  It  is  more 
likely  that  the  person  who  made  the  motion,  should  know  what 
he  meant,  and  what  he  said,  than  any  other  person.  Besides,  is 
it  probable,  that  after  a  positive  refusal,  on  the  SOth  September, 
ta  be  bound  by  the  agreement,  Ashley  and  Fisher,  and  particu- 
larly Bayard,  should  indirectly  mean  to  do  any  thing  in  affirm- 
ance of  that  agreement? 
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The  second  circumstance  is,  the  refdsal  of  ike  defendaiits  io 
answer'  interrogatories  touching  that  agreement- 
It  is  impossible  to  say  what  they  refused;  but  it  is  very  likely 
that  they  may  have  entertained  the  incorrect  opimon,  which 
has  been  attempted  to  be  supported  by  the  plaintiff's  counsel, 
tiiat  the  agreement  of  Ashley  and  Fisher  was  bindii^  on  Bcyard 
and  on  the  estate.  Under  this  idea  they  mig^t  well  refnae  to 
answer  the  interrogatories,  without  thereby  implying  that  Bay- 
ard had  ratified  or  intended  to  ratify  the  acts  of  his  associates- 
Here  too  the  observation  made  before  applies;  they  could  not 
mean,  impliedly,  to  affirm,  what  two  of  the  parties  had,  expressly, 
disaffirmed. 

The  tliird  circumstance  is,  the  payment  of  the  10,800  dollars  by 
Mr.  Moyland,  in  behalf  of  Haylander,  to  the  defendants,  which 
he  says  he  understood  to  be  in  affirmance  of  the  contract*  If 
tiie  witness  had  stated  that  it  had  been  so  declared,  the  evi- 
dence would  have  been  very  material;  not  being  so  declared,  it 
amounted  to  nothing,  although  at  the  time  he,  secretly,  bo  in- 
tended it  The  payment  and  receipt  of  this  money,  if  made 
without  any  such  declaration,  was  entirely  equivocal.  The  de« 
fendants,  on  the  SOth  September,  claimed  a  right  to  this  money, 
and  denied  the  right  of  offset  asserted  by  Haylander.  Havii^ 
declared,  positively,  that  they  would  not  complete  or  be  boand 
by  that  contract,  the  presumption  is,  that  they  did  not  receive 
the  payment  under  the  contract.  At  the  same  time,  they  might 
have  received  it  under  the  contract,  but  then  it  would  be  ne- 
cessary, in  order  to  justify  this  presumption,  to  prove,  eitfatt* 
Aat  they  had  withdrawn  their  objections  to  go  on  with  the 
agreement,  or  that  the  payment  was  distinctiy  made  under  the 
agreement. 

The  different  letters  which  have  been  relied  on,  fn»m  the  de- 
fendants to  Peter  Bli^t,  and  his  to  them,  in  which  he  speaks 
of  this  ap-eement ;  mig^t  be  material,  if  a  peremptory  refiiaal 
to  be  bound  by  the  agreement  had  not  been  previously  made* 
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and  no  e^dence  of  a  change  of  sentiment  proved.  But  after 
ibis  refiisal,  there  is  no  room  left  for  presumption. 

Upon  the  whole,  as  there  is  some  contrariety  in  the  testimo- 
nji  and  mach  must  depend  upon  a  proper  weighing  of  the  evi- 
dence as  to  this  fact;  jou  will  decide  whether  any  thing  was  done 
by  Bayard  to  affirm  or  ratify  the  agreement  of  the  20th  Septem- 
ber. If  nothing  was  done,  your  verdict  must  be  for  the  defen- 
dants; if  otherwise,  for  the  plaintiff. 

Verdict  for  defendants. 

Note.?— In  this  case  the  Court  adopted  the  practice  of  the 
Circuit  Court  of  Pennsylvania,  as  to  the  manner  of  conducting 
Ae  cause;  by  requiring  a  strict  opening  on  the  part  of  the 
plaintiff  and  defendant,— <a  summing  up  by  one  of  the  plaintiff's 
counsel — ^then  by  all  the  defendants'  counsel,  and  then  clonng 
by  the  remaining  counsel  for  the  plaintiff. 


eiRCUIT  COURT  OF  THE  UNITED  STATES. 


WEW  JBA8ET9  OCTOBER  TULM»  1808,  AT  TRENTON. 


rHoo.  BUSHROD  WASHINGTON,  Anodite  JoHiee  of  the  Sq- 
Biroms2  prcme  Coort. 

CHon.  ROBERT  MORRIS,  Dittriet  Judge. 


Lbsbbe  OF  Grace  Kemp,  a  Subject  of  the  Kino  of  the 
United  Kingdoms  of  Great  Britain  and  Ireland,  vs, 
Kennedy.^ — Ejectment. 


The  joriidielioD  of  State  Coorti  as  to  treaioo,  ii  not 

Coorti  of  limited  jniiidietion,  moit  eet  within  the  leope  of  their  eathori^;  and  it 
mult  appear,  00  the  faee  of  their  proeeediiigi,  that  they  did  lo  ezereiae  their 
anthority,  or  all  thej  do  will  he  ctram  nan  judke  and  Toid.  The  Legitlatnre 
which  ereatea  aoeh  eoorta,  may  alter  or  qoalifj  thia  prineiple,  and  when  this  is 
done,  the  law  ereatingthe  exception,  is  akne  to  be  regarded. 

A  feme  eofcrt,  who^  in  April  1776,  joined  the  enemy  in  company  with  her  hot- 
band,  committed  no  offence  under  the  act  of  the  Legialatore  of  New  Jersey, 
paned  11th  December  1778,  rdating  to  forfeited  ettatea;  and  ^antarily  re- 
maining with  the  enemy,  after  the  enacting  of  that  law,  without  aiding  theni, 
by  council  or  otherwiae,  was  not  an  offence  against  its  provisioos. 

If  acoort,  authorised  to  try  and  decide  on  aoch  offisnces,  declares  an  act  to  be  trea- 
son, which  by  the  laws  constituting  the  court  is  not  sncb,  it  b  error,  and  iU 
jodgment  may  be  reversed  by  a  saperior  tribunal;  but  this  is  not  an  osoipntion 
of  power. 

The  owners  of  estates,  wrongfully  forfeited  under  the  act  of  11th  December, 
1778,  haTC  no  remedy,  by  ejectment,  to  recover  the  property  forfeited;  but 
could  only  proeeed  by  writ  of  etror  according  to  the  statute. 

Quire^  if  an  alien  plaintiff  can  recorer  In  ejectment. 


jL  he  lessor  of  the  plaintiff,  deduced  a  regular  title  to  the  land 
in  question  to  herself.  She  was  the  wife  of  John  T.  Kemp,  for- 
Rierly  of  New  York;  and  it  appeared  that  he  and  his  wife,  con- 
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tiimed  to  reside  in  that  province,  from  a  period  anterior  to  1773, 
until  the  evacuation  of  the  citj  by  the  British  in  1783 ;  when 
thej.  removed  to  Great  Britain,  where  the  lessor  of  the  plaintiff 
has  alwajs  continued  to  reside.  It  did  not  appear  that  thej  ever 
took  part  with  the  Americans,  in  the  revolutionary  war,  but  ad- 
hered to  their  former  allegiance.  John  T.  Kemp  died  in  ir9£. 

The  title  of  the  defendant,  was  founded  upon  an  inquisition 
and  judgment  rendered  in  August  1779,  by  the  inferior  court 
of  Common  Pleas  for  the  county  of  Hunterdon,  pronouncing 
Kemp  and  his  wife  to  be  traitors,  within  the  laws  of  the  state  of 
New  Jersey.  The  land  was  regularly  sold  and  conveyed,  by  the 
commissioners  of  forfeited  lands,  to  the  defendant  The  inqui« 
sition  upon  which  the  judgment  was  founded  finds  "  that  J.  T. 
"  Kemp  and  Grace  his  wife,  and  C.  M'lver,  of  the  city  of  New 
"  York,  are  offenders  in  manner  as  described  in  the  act  of  11th 
"December  1778,"  and  that  they,  the  said  J.  T.  Kemp  and 
Grace  his  wife,  ^  did  go  to  the  enemy,  and  took  refuge  with 
**  them  some  time  in  April  1776,  and  still  remain  with  them.'' 

The  important  parts  of  the  different  acts  of  the  state  upon 
this  subject,  are  as  follows:  The  first  act,  passed  on  the  4th  Oc- 
tober 1776^  declares  what  persons  do  owe  allegiance  to  the  go- 
vernment of  New  Jersey,  and  *'  that  every  such  person,  who 
after  the  publication  of  the  law,  should  levy  war  against  the 
state,  within  the  same,  or  be  adherent  to  the  king  of  Great 
'*  Britain,  or  other  enemies  of  the  state,  within  the  same,  or  to 
"  the  enemies  of  the  United  States,  giving  them  aid  and  com- 
"fort,  or  giving  them  advice  or  intelligence,  or  furnishing  them 
with  provisions  or  warlike  stores;  and  thereof  shall  be  proveably 
attainted,  of  open  deed  by  people  of  his  or  her  condition ;  shall 
be  adjudged  guilty  of  high  treason,  and  be  punished  accord- 
**  ingly,  saving  the  corruption  of  the  blood." 

The  next  act,  passed  on  the  20th  September  1777,  declares 
what  shall  be  the  punishment  of  treason. 

The  act  of  the  18th  of  April  1778,  declares,  that  the  com- 
missioners of  forfeited  property,  shall  return  to  some  justice  of 
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tke  peace  of  titntkr  respective  rwraticgj  the  name  and  place  of 
the  late  abode  of  each  penoa,  whose  peraonal  pn^pertj  the j  had 
acized,(a)  on  the  ponnd  of  tiidr  being  traitors,  and  obtain  a 
precept  for  sanuaoning  a  jorj  of  fireehoftders  of  the  coiuitj,  to 
enquire  whether  snch  person  is  an  offenders  within  the  treason 
law.  After  notice  of  the  tine  and  ^ace  of  the  meeting  of  the 
jurors,  tiie  said  jurors,  in  presence  of  the  justice,  are  i»  make 
an  inquisition,  stating  the  acts  of  treason  comadtted  by  the  of- 
fenders according  to  a  certain  prescribed  form.  This  inquisition 
is  to  be  retamed  by  the  justice,  to  the  next  inferior  court  of 
Common  Pleas  lor  tiiat  county ;  which  is  directed  to  make  pro- 
clamation, calling  upon  the  person  against  whom  the  inquisition 
is  found,  or  who  may  be  interested,  to  appear  and  traYerse  the 
same ;  which  if  done  on  &e  terms  prescribed,  a  trial  was  to  be 
awarded.  If  no  person  appeared,  a  second  proclamatioa  with 
notice  is  directed  to  be  given,  and  another  opportanity  is  offer- 
ed to  the  party  to  appear  and  traverse.  If  he  then  fidi,  final 
judgmmt  is  to  be  rendered  in  &Tour  of  the  staAe»  and  his  per- 
sonal property  is  then  to  be  sold  by  the  commissioners. 

The  act  of  1 1th  December,  \77BJib)  declares*  in  the  2d  section, 
that  every  person  an  inhabitant  of  this  state*  who  between  the 
19th  April,  1775,  and  the  4ik  October,  1776,  aided  and  assisted 
the  enemy,  by  joining  tiieir  armies,  or  who  voluntarily  went  to, 
took  refuge,  or  continued  with,  or  endeavoured  to  continue  with 
the  enemy,  and  aided  them  by  counsel  or  otherwise,  and  who 
had  not  returned  and  taken  the  oath  of  abjuration  and  allegiance 
to  the  state;  to  be  guilty  of  high  treason ;  and  on  conviction  by 
inquisition  and  final  judgment,  his  whole  estate  real  and  per- 
sonal, is  declared  to  be  forC^ted,  but  his  person  is  not  to  be  af- 
fected. 


(a)  The  a«t  of  the  5tli  Jane,  1779,  eootaiDed  an  offer  of  pardon,  to  those  who 
had  offended  a|;unst  the  treason  lav,  on  eertain  conditions;  which  if  not  compli- 
ed with,  ceitafai  eommisiionert  were  to  take  poseetsioo  of  all  their  personal  pro- 
pertj  In  the  state,  whieh  Is  declared  to  he  forfeited  on  conviction. 

ib)  PattCTMn't  Unri  of  New  Jene7,  pace  40. 
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By  tbe  Sd  section^  the  inhabitantfl  of  any  other  of  the  United 
States^  seized,  or  possessed  of,  or  entitled,  to  real  or  personal 
property,  in  the  state;  convicted  in  like  manner,  by  inquisition 
and  final  judgment,  of  similar  acts  of  treason,  are  also  declared 
to  be  gailty  of  high  treason,  and  their  said  estates  are  declared  to 
be  forfeited  and  vested  in  the  state,  without  further  proceedings 
to  be  had.  The  law  then  goes  on  to  prescribe  the  form  of  the 
proceedings  in  taking,  returning  and  trying  questions,  and  en- 
tering judgment  thereon;  which  are  to  be  the  same  as  under  the 
act  of  the  18th  of  April,  with  some  slight  alterations  in  form, 
not  of  sufficient  importance  to  be  mentioned. 

The  law  then  directs,  how  the  forfeited  estates  are  to  be  sold 

by  the  cosunissioners,  and  the  proceeds  are  to  be  appropriated 

fo  the  payment  of  the  debts  of  the  attainted  persons. 

.    The  11th  section  declares,  that  if  any  process  or  proceeding, 

by  virtue  of  which  ai^y  such  sale  as  aforesaid  may  be  made  as 

aforesaid,  shall  hereafter  be  reversed  or  made  void  for  error, 

or  any  other  cause  whatsoever;  such  reversal  shall  not  affect  or 

injure,  or  be  of  force,  or  in  any  otherwise  operate,  against  any 

bona  fide  purchaser  under  this  act,  but  against  the  state  only; 

and  in  such  case  the  plaintiff  in  error,  or  person  injured  by  the 

sale,  shall  apply  to  the  legislature,  to  be  indemnified  out  of  the 

treasury,  to  the  amount  of  the  purchase  money  received  for  the 

estate. 

Messrs.  Stockton  and  Edward  Tilghman»  for  the  lessor  of  the 
plaintiff,  contended:  that  the  only  act  to  be  considered,  was  that 
of  Uth  December,  1778,  all  the  others  applying  to  inhabitants 
of  New  Jersey.  The  question  is;  is  Mrs.  Kemp  an  object  of  the 
Sd  section  of  the  law,  and  are  the  proceedings  against  her  of 
any  validity  in  point  of  law?  She  is  not  an  oliject  of  the  law, 
because  it  is  not  stated,  that  she  or  her  husband  were  inhabi- 
tants of  another  state,  or  that  they  were  seized,  possessed  of,  or 
entitied  to  any  estate  real  or  personal  in  this  state,  or  that  they 
ifoluntarily  went  to,  or  remained  with  the  enemy,  or  that  they 
aided  them  by  counsel  or  otherwise.  Stating  them  to  be  of  ^ffsw 
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Jersey,  is  not  sufficient  to  give  jnrisdiction.  (e)  Indeed,  thej  conld 
not  be  inhabitants  of  the  United  States  in  April,  1776,  when  it 
is  (bund  they  went  to  the  enemj;  because,  at  that  time  the  states 
were  not  united,  and  thej  had  a  right  to  take  their  part,  (d) 
Although  the  form  of  the  inquisition  is  prescribed  in  tbe  law» 
and  the  word  inhabitant  is  not  inserted  in  it,  still  the  inquest 
is  to  set  forth  the  nature  of  the  offence,  and  it  was  of  the  nature 
of  the  offence,  to  state  that  thej  were  inhabitants  of  another 
state,  owned  property,  and  voluntarily  joined  the  enemy,  (e) 

But  independent  of  these  objections,  the  plaintiff  being  at  the 
time  a  feme  covert,  she  could  not  be  an  object  of  the  law.  It 
was  her  duty  to  accompany  her  husband,  and  at  the  time  she 
did  so,  she  violated  no  law  of  "die  state.  The  word  her  to  be 
found  in  the  different  laws  may  be  satisfied  by  applying  it  to 
a  single  woman;  tiie  word  inhahitant  is  inapplicable  to  a  feme 
covert,  who,  being  with  her  husband,  is  not  an  inhabitant.(/)  A 
feme  covert  cannot  be  guiKy  of  larceny,  or  even  of  burglary,  in 
company  with  her  husband,  or  even  of  misprision  of  treason,  for 
receiving  her  husband  he  being  a  traitor,  (g) 

If  these  objections,  or  any  of  them,  are  well  founded,  then  the 
judgment  is  not  merely  erroneous,  but  it  is  void;  because  the 
jurisdiction  of  the  court  being  special,  and  limited  to  certain 
specified  cases  of  trial,  it  should  appear  upon  the  face  of  the 
proceedings,  that  this  was  one  of  those  cases  or  else  all  is  coram 
nonjudiee  and  void»(%} 

Messrs.  Leake  and  Williamson,  for  the  defendant,  contended: 
as  to  the  objection,  that  Mrs.  Kemp  was  a  feme  covert,  the  ge- 
neral words  of  the  law  fumbfa  a  complete  answer.  The  words 

(tf)  3  DaL  9Sa.,  SCnneh  1.  (ef)  ChapiMm't  cmc,  1  Dal.  59. 

(e)  S  Uftwk.  356.,  S.  IIS.  113.,  lUtto  3StK».  S.  97.,  9  Bur.  187. 

(/)  1  Blac.  Com.  442. 

(j^)  1  Hawk.  3.,  1  Hale  47.,  Manachosetta  T.  R.  347. 

(A)  «  nilion  383.,  6  Mod.  884.,  9  Mod.  95.,  8  Hav.  P.  C.  page  94,  S.  81., 
4  Bar  8881.  SSU.,  1  Bur.  148 ,  1  Esp.  Rep.  17a,  Cbwp.  86.  89.,  PToir.  390., 
3  Go.  Inat.  831.,  It  Mod.  355.,  1  Ust,  ISO,  8  Who.  Rep.  1143. 
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are,  «•  eTery  person*' — ^**any  inhabitant,"  and  throughout  the 
lawB,  speak  of  **  him  or  her,''  "  his  or  her."  This  is  agreeable 
to  the  common  law  doctrine.  A  feme  covert,  guilty  of  treason* 
murder  or  robbery,  though  in  company  with  her  husband,  is 
punishable  as  a  feme  sole;  and  she  is  even  guilty  of  larceny> 
conimitted  out  of  his  presence,  though  by  his  command.  If 
she  consent  to  his  treason,  she  is  guilty  of  misprision,  (t)  Be- 
sides, it  does  not  follow  from  the  finding,  that  Mrs.  Kemp 
went  to  the  enemy  in  company  with  her  husband. 

As  to  the  other  objections,  they  contended:  1st,  that  this  is 
not  the  case  of  a  special  and  limited  jurisdiction.  The  court 
mrbicli  gave  ihis  judgment,  has,  in  civil  cases,  a  jurisdiction  over 
all  persons,  and  to  any  amount,  except  that  they  cannot  try  eject- 
ments, or  suits  for  land.  Their  jurisdiction,  in  cases  of  treason, 
is  general  under  the  laws  which  have  been  read. 

fiat,  secondly;  ihellth  section  furnishes  a  complete  bar  to  this 
mat  If  the  plaintiff,  having  an  election  to  proceed  by  writ  of 
error  or  original  action,  can  get  out  of  the  provisions  of  this 
section,  by  choosing  the  latter;  the  intention  of  the  legislature 
vronld  be  entirely  defeated.  Besides,  if  she  can  recover  in  this 
action,  it  is  possible  she  may  get  her  land  back,  although  the 
whole  proceeds  may  have  been  expended  in  paying  her  debts; 
which  could  not  be  the  case,  if  she  should  be  compelled  to  ap- 
ply to  the  L^slature. 

WASHI^TQTOJf,  J.  charged  the  jury.— There  are  two  ques- 
tions which  I  shall  submit  to  y4>ur  consideration.  First,  is  the 
judgment  in  this  case  erroneous,  for  all  or  any  of  the  reasons 
assigned  by  the  plaintiff's  counsel?  Secondly,  if  erroneous,  can 
advantage  be  taken  of  such  errors,  in  this  action? 

First,  The  objections  all  go  to  the  form  of  the  inquisition,  ex- 
cept that  which  refers  to  the  incapacity  of  the  lessor  of  the 
^aintiff,  being  a  married  woman,,  at  the  time  the  acts  of  treason 

(t)  i  Haw.  11.  %  1. 11.,  4  Blao.  Com.  69.,  1  Hale,  44,  45.  47, 48.  1  CreuM 
.172. 
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are  charged  to  hare  been  commited.  The  objectuMia  to  the 
form  of  the  mquisitioii  are>  that  Kemp  and  his  wife  are  not 
found  to  be  inhatdtanta  of  any  one  of  the  United  States ;  or  that 
they  owned  any  real  or  personal  pr<qierty  in  the  state  of  New 
Jersey;  or  that  they  voluntarily  went  to»  or  remi^ned  witfa»  the 
enemy;  or  that  Hiey  aided  the  enemy  by  connaeU  or  in  any 
other  manner. 

The  rules  laid  down  by  the  plaiatiflTs  counael  are»  upon  tke 
general  principles  of  law,  certainly  correct*  Courts  of  limited 
jurisdiction  must  not  only  act  witiiin  the  scope  of  their  autho- 
rity, but  it  must  appear  upon  the  face  of  their  proceedings  that 
they  did  so ;  and  if  this  does  not  appear,  all  that  iikcj  do  ia 
coram  non  judice,  and  void.  But  it  is  competent  to  the  Liegid- 
lature  to  alter  or  qualify  this  principle,  as  it  may  think  proper; 
and  where  the  observanise  of  the  general  principle  is  thus  dis- 
pensed with,  in  a  pfirticul&r  case,  the  law  creating  the  except 
tion  is  alone  to  be  regarded.  It  is  true,  Aat,  hi  this  case,  the 
person  contemplated  by  the  third  section  is  an  inhabitant  of 
another  state,  owning  property  in  this;  and  this  would  have 
been  a  necessary  description  of  Kemp  and  his  wife,  if  tlie 
fourth  section,  which  gives  the  form  of  the  inquisition,  had  not 
dispensed  with  this  necessity.  In  that  part  of  the  prescribed 
form  which  mentions  the  party  accused,  he  is  stated  to  be  of 

— — ,  or  late  of ;  and  in  no  part  of  it,  is  he  stated  to  own 

property  in  the  state.  In  stating  the  offence,  a  blank  is  left  iu 
the  form ;  and  the  jury  are  required  to  set  forth  the  time  and  na- 
ture of  the  offence.  It  is  not  true,  that  the  description  of  the 
person,  is  of  the  nature  of  the  offence  under  this  injunction;  and 
therefore  the  omission  to  set  forth,  that  these  persons  were 
inhabitants  of  some  other  state,  and  owned  property  here; 
could  not,  upon  a  writ  of  error,  have  been  alleged  as  ground  of 
reversal. 

The  other  objections  are  more  serious — ^the  going  and  remain- 
ing with  the  enemy,  are  essentially  parts  of  the  offence,  and  it 
should  have  been  stated  that  4his  was  done  voluntarily,  for. 


OCTOaUL  TERM.  1808.  j^ 

KcBp  V9.  Keaiiedy. 

otherwise*  no  offence  w«i  committed  wiHuQ  the  lew.  The 
going  to  the  enemj,  in  April  1776,  in  compaDjr  vntOk  her  het- 
bend,  if  this  appeered,  might  not  be  an  offence  in  the  fdaintiff ; 
because,  as,  at  that  time,  it  violatfed  do  lew  of  the  stat^  she 
acted  lawfully  under  his  control,  which  was  not  Ifaen  suhordi- 
Date  to  any  superior  dutj ;  and  therefore  it  could  be  fiurlj  said, 
that,  in  1779,  that  she  still  rtmains  ttnth  ike  tnem^f  which  is  e 
distinct  offence  under  the  previous  law  of  December  1778;  but 
still  it  was  no  offence  unless  she  eoutinued  Wfluntarik^f  and  os 
tbis  is  not  found,  this  ob|ecti<K&  is  certainly  well  feundedL  The 
foorth  objection  is  too  clear  to  admit  of  doubt  The  voluniari^ 
Temaining  with  the  enemy  was  no  offence  uodef  this  lew^ 
unless  the  parties  aided  the  enemy  by  counsel,  or  otherwise; 
which  not  being  stated,  it  does  not  appear  that  Ihey  were  le- 
gally convicted.  Vinr  mere  errors,  there  is  no  doubt  but  that  this 
judgment  might  have  been  reversed,  but  then: 

Secondly,  Can  they  be  taken  advantage  of  in  this  suit?  Can 
the  plaintiff  step  over  the  judgment*  as  if  it  had  never  passed, 
and  recover  the  land  which  was  sold  under  judgment?  It  is 
contended  by  the  plaintiff,  that  the  inquisition  is  the  act  of  » 
tribonal,  vested  only  with  a  limited  authority,  to  inquire  into 
certain  specified  offences,  and  that  their  acts  in  relation  to 
offences,  not  of  this  description,  are  utterly  void.  It  is  more 
correct  to  inquire,  whether  the  inferior  courts  of  common  {dees 
possessed  this  limited  jurisdiction?  because,  if  there  be  error,  it 
is  not  in  the  inquisition  but  in  the  judgment.  We  cannot 
get  at  the  inquisition,  but  through  the  judgment  It  is  this 
which  is  erroneous,  or  void,  if  either  term  be  properly  applioa* 
Ue  to  the  case.  The  question  then  is,  is  the  judgment  of  the  coilft 
of  common  pleas  of  Hunterdon,  void  upon  the  ground,  that  it 
was  a  court  of  special  and  limited  jurisdiction?  What  is  the 
constitation  of  that  court?  It  seems  to  be  agreed,  on  all  handi, 
that  it  is  a  court  of  record,  possessing,  in  civil  cases,  a  general 
jurisdiction  to  any  amount;  and  over  all  cases  of  tort  or  con- 
tract, wherever  the  cause  of  action  arose,  the  drf«ndant  recMl- 
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ing  or  being  seired  with  process  wifhin  the  county.  An  excep- 
tion from  this  general  juris^ction  existSy  in  respect  to  suits  for 
real  property. 

What  is  its  jurisdiction  in  cases  of  treason? 

The  first  law,  that  of  the  4th  of  October  1776,  is  purely 
a  treason  law,  which  rests  in  no  particular  tribunal  a  jurisdic- 
tion to  try  persons  charged  with  this  offence.  The  act  of  the 
20th  of  September  1777,  fixes  the  punishment  of  treason.  That 
of  the  18th  of  April  1778,  points  out  the  mode  of  trial,  and,  in- 
stead of  proceeding  by  way  of  indictment,  as  at  common  law« 
the  inquisition  taken  before  a  justice  of  the  peace,  is  to  be  re- 
turned to  the  inferior  court  of  common  pleas  for  the  county; 
where  the  trial,  if  any,  is  to  take  place,  and  final  judgment  is  to 
be  rendered.  This  law  then,  prescribes  the  mode  of  trial  of  an 
offence  before  defined,  and  points  out  the  court  where  the  trial 
is  to  take  place.  Every  case  of  treason,  arising  under  the  for- 
mer laws,  is  to  be  tried  in  this  Court,  and  in  the  prescribed 
form.  In  all  such  cases,  the  jurisdiction  is  general. 

We  come  then  to  the  act  of  the  11th  of  December  1778, 
which  makes  some  slight  alteration  in  the  form  of  proceedings, 
.  and  extends  the  doctrine  of  treason  to  persons  and  to  acts  not 
before  comprehended  in  former  laws.  An  act,  not  criminal  by 
Tirtue  of  any  pre-existing  law,  is  now  declared  to  amount  to 
treason.  The  jurisdiction  of  the  court,  however,  remains  as  for- 
merly, and  cannot  be,  said  to  be  limited  and  restricted  by  ex- 
tending the  crime  of  treason  to  acts  not  before  deemed  crimi- 
nal. There  is,  surely,  a  striking  difference  between  a  special 
delegation  of  power  to  try  particular  cases,  and  multiplying  the 
offences  which  the  same  tribunal  was  before  authorised  to  try. 
In  the  exercise  of  their  poWer  to  decide  what  acts  constitnte 
treason  under  this  law,  the  court  has  certainly  erred,  by  de- 
claring that  to  be  treason,  which,  in  point  of  law,  is  not  treason. 
,  This  is  an  error  in  judgment  sufficient  to  have  authorised  a  su- 
perior tribunal  to  reverse  it.  But  it  does  not  amount  to  the 
usurpation  of  a  power  to  judge  and  to  decide,  not  granted  by 
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the  le^Blatnre.  The  power  to  judge  in  the  case  is  general-— 
the  correctness  of  the  judgment  is  another  matter.  The  Circuit 
Courts  of  the  United  States,  are  vested  with  the  power  of  try- 
ing criminal  offences  against  the  laws  of  the  United  States. 
We  know  what  it  is  that  constitutes  treason,  murder,  peijurj, 
and  the  like.  Suppose,  that  the  crime  of  treason  were  not  de- 
fined bj  the  constitution,  and  that  congress  should  declare  cer- 
tain acts  to  amount  to  treason,  murder,  or  peijury,  which  before 
were  not  offences  against  the  law.  Should  the  court,  in  anj 
particular  case,  determine  that  to  amount  to  treason,  &c. 
which,  under  the  new  law,  is  not  strictly  within  the  definition, 
would  the  judgment  be  void?  I  think  it  certainly  would  not 

But,  if  this  were  the  case  'of  a  judgment  rendered  by  a  court 
of  limited  jurisdiction,  I  should  feel  strongly  inclined  to  think, 
that,  upon  a  just  and  legal  construction  of  the  eleventh  section^ 
the  lessor  of  the  plaintiff  is  barred  of  her  remedy  against  the 
purchaser.  In  that  case,  the  only  argument  of  any  consequenca 
must  be  founded  on  the  words  in  that  section,  **  or  made  void." 
It  might  be  said,  and  has  been  strongly  insisted  upon,  that  this  ex- 
pression necessarily  relates  to  a  valid  and  subsisting  judgment; 
because  that  nhich  is  already  void,  and  never  had  an  existence, 
cannot  be  made  void.  There  are  certainly  very  strong  reasons 
for  condemning  this  construction,  as  being  too  literal  and  rigid. 
If  the  legislature  had  used  the  word  "  declared,"  instead  of 
"made,"  the  construction  contended  for  by  the  plaintiff's 
counsel  could  not  have  been  supported;  because,  whether  the 
remedy  pursued  by  the  injured  party  were  by  writ  of  error, 
motion  to  quash,  or  ejectment  to  recover  the  land,  the  ground 
of  success  must  have  been,  that  the  judgment  should  be  de- 
clared to  be  void.  Now  there  seems  to  be  strong  reasons  for 
believing,  that  the  legislature  intended,  in  all  cases,  to  protect 
the  purchaser,  and  to  substitute  the  state  in  his  place.  One 
reason  is,  that  it  could  never  have  been  intended  to  permit  the 
party  to  escape  from  the  provisions  of  this  section,  and  thus  to 
leave  the  other  party  unprotected  by  the  mere  form  in  which  he 
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might  elect  to  proceed.  K  he  had  bitmght  a  writ  of  error,  which 
was  clearly  one  of  his  remedies,  no  doubt  can  exist  bat  that 
he  would  have  been  within  the  provisions  of  this  section,  and 
the  purchaser  would  have  been  safe  under  it  But  he  woaid 
never  pursue  this  remedy,  if,  in  another  form,  he  could  stride 
over  the  judgment,  and  recover  in  a  collateral  suit.  Another  rea- 
son is,  that  the  forfeited  property  was,  by  this  law,  made  liable 
to  pay  the  debts  of  the  attainted  person  to  its  full  amount;  and 
it  would  therefore  be  most  unreasonable  that,  after  the  pro- 
ceeds had  been  thus  applied,  the  party  should  also  recover  his 
property  from  a  bona  fide  purchaser,  for  whose  indemnity  no 
provision  whatever  is  made.  K  the  arguments  used  by  the 
plaintiff  be  true,  to  the  extent  in  which  they  were  expressed,  I 
can  imagine  very  few  cases  indeed,  where  the  injured  party 
Would  find  it  necessary  to  proceed  by  way  of  writ  of  error,  and, 
consequently,  this  beneficial  provision,  so  intended  at  least,  for 
the  purchaser,  would  be  nearly  inoperative. 

Upon  the  whole,  I  think  the  verdict  ought  to  be  fin*  the  de- 
fendant 

rirdictjbT  tn€  afftMoant* 

NoTs.«— 4>ne  point,  made  by  the  defendant,  was,  that  the- 
plaintiff  and  the  lessor  of  the  plaintiff,  being  stated  to  be  Bri- 
tish subjects,  the  plaintiff  was  exposed  to  the  olyection  of 
alienage.  WaahingUm^  J,  observed,  that  he  recollected  no  case 
where  an  alien  plaintiff  had  recovered  in  ejectment  He  re- 
ferred to  the  case  of  Dawson  vs,  Godfrey,  where  the  Supreme 
Court  decided  against  the  plaintiff,  on  the  ground  <if  alienage. 
But  in  this  case,  the  title  did  not  accrue  till  1786,  after  the  treaty 
of  peace.  However,  the  Court  being  against  the  plaintiff  upon 
the  merits,  no  further  notice  was  taken  of  this  objection*  (k) 

{k)  An  exception  wai  tiken  to  this  charge,  and  a  writ  of  error  saed  oat;  and 
IB  Pebroarj  18Q9»  the  judgment  was  alBrmed  in  the  Supreme  Geart 
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CHoii.  BUSHBOD  WASHINGTON,  Aaeodate  Jastiee  of  the  Silk 

J  preme  Court. 

(.Kkm.  BOBERT  MORRIS,  Distriet  Judge. 


Blight's  Executor  vs,  Fisher  and  Ashley. 

U  if  BOt  a  •ontemiit  of  eourt,  to  aerre  a  penon  while  •ttending  at  the  eoart  aa  % 
paitj  in  a  eaoae^  or  an  a  vitoeaa,  with  a  summona.  Thia  privilege  eztenda  to 
ezemptien  from  arreat,  and  bo  forther. 

1lia«  eoiitempt  of  court  to  aerre  proceaa,  either  of  aammona  or  capiaa,  in  the  a6- 
Inal  or  eoDalrfMitiTe  preaence  of  the  court 

1  HIS  was  a  motion  made  on  the  part  of  the  defendants  to 
dismiss  this  suit,  and  for  an  attachment  against  the  plaintidTj 
for  a  contempt,  in  having  had  a  summons  served  upon  them  in 
April,  1S08,  whilst  they  were  attending  at  the  court,  in  a  suit, 
in  which  they  were  plaintiffs  against  the  present  plain|^<).  It  ap- 
peared, by  the  affidavits,  that,  immediately  after  the  verdict  was 
rendered  in  the  case  of  the  present  plaintiff  against  the  defen- 
dants, in  April  1808,  (a)  the  defendants  went  with  the  jury,  as 
is  customaij,  to  the  tavern,  at  some  distance  from  where  the 
court  was  sitting,  and,  whilst  they  were  there,  the  summons  to 
9siswer  in  this  case  was  served.  At  that  time  a  suit,  in  which 
the  defendants  were  plaintiffs  against  the  present  plaintiff,  was 
for  trial 

(a)  See  ante,  p«  15. 

F 
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In  favour  of  the  motion,  Messre.  Griffiths  and  Rawle  contend- 
ed, that  the  Bervice  of  the  writ  was  a  contempt  of  the  coart; 
but,  if  it  was  not,  it  was  a  breach  of  the  privilege,  to  which  the 
defendants  as  suitors  were  entitled.  (6) 

Mr.  SStockton,  for  the  plaintiff,  replied,  that  the  privilege  of 
a  suitor  or  witness  extends  only  to  an  exemption  from  arrest  f 
and  that  to  serve  a  summons,  is  no  contempt  of  the  court, 
unless  done  in  its.  presence.  He  read  the  report  pf  Cole  vs. 
Hawkins  in  Andrews'  Rep.  275.;  also,  5  Bac.  619.,  3  Blac.  Com. 
288.,  5  Bac.  616. 

WMHIJ^OTOJ^,  J.  (Morris  absent)  Mr.  Stockton  has 
taken  the  true  distinction.  The  service  of  process,  whether  a 
capias  or  summons,  in*  the  actual  or  constructive  presence  of 
the  court,  is  a  contempt,  for  which  the  officer  may  be  punished. 
But  the  privilege  of  a  suitor  or  witness  extends  only  to  an  ex- 
emption from  arrest.  The  privilege  claimed  being  in  deroga- 
tion of  the  right  of  the  other  party  to  sue,  the  defendant'^ 
counsel  were  fairly  called  upon  to  produce  some  case  to  support 
his  claim  to  the  privilege.  Third  Inst.,  6  Com.  jDig.,  and  2  Stra., 
are  obviously  cases  of  contempt,  from  the  circumstance  of  the 
.process  having  been  sei'ved  in  presence  of  the  court.  The 
doubt  as  to  this  fact  in  Cole  vs,  Hawkins,  is  perfectly  cleared 
up  by  referring  to  Andrews,  where  the  case  is  more  fully  and 
correctly  reported.  It  appears,  that  the  motion  was  not  to  dis- 
charge tiTe  party  from  the  service,  but  for  an  attachment;  and 
the  court  go  expressly  on  the  ground,  that  the  writ  vras  serreit 
on  the  steps  leading  to  the  court,  which  was  constructively  in 
the  presence  of  the  court. 

What  Chief  Justice  Lee  says  in  that  case,  in  respect  to  the 
extent  of  the  privilege,  is  clearly  in  answer  to  what  had  dropped 

(6)  d  Inst.  140.,  6  Com.  Dig.  90.,  S  Stra.  1094.,  S  LOlj  Ab.  455.,  Loa's 
Rep.  435.,  1  Didl.  296.,  4  DaU.  i07.,  S  Sti».  985.»  1  Biiuiey,  77.  Miles  v*. 
M'CoUoQgh. 
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from  the  counsel.  If  it  be  a  case  of  privilege  merely,  it  extends 
to  the  party  mantndo  as  well  as  evndo  et  redeundo.  But,  upon 
the  main  point,  the  opinion  of  the  court  is  confined  to  the  ques- 
tion of  contempt.  Second  Lilly  Ab.  is  the  case  of  an  arrest  The 
case  of  Miles  is.  M'Cullough,  (c)  which  alone  induced  the  court 
to  suspend  the  decision  until  this  morning,  has  been  examined^ 
and  it  is  as  clearly  the  case  of  service  in  the  presence  of  the 
court  The  expressionB  of  the  reporter  are  <*the  defendant, 
**  while  attending  in  this  court,  upon  an  appeal,  &c.  was  served, 
^  &C.''  The  argument  at  the  bar  is  not  reported,  but  I  can  un- 
derstand the  case  in  but  one  way — that  the  party,  at  the  time 
of  the  service,  was  in  the  presence  of  the  court  The  ca^es  from 
Dallas's  Reports,  relate  to  the  claim  of  privily  by  a  member 
of  the  convendon,  and  by  a  member  of  assembly.  It  is  not  for 
me  to  approve  or  to  condemn  those  decisions.  It  is  sufficient 
that  the  state  courts  of  Pennsylvania  have  attributed  to  per- 
sons standing  in  public  situations,  such  as  those  persons  held, 
a  degree  of  sanctity  sufficient  to  protect  them  against  the  ser- 
vice even  of  a  summons;  and  perhaps  it  was  right  to  afford  it 
upon  considerations  connected  with  the  public  good.  But  the 
defendants  were  not  attending  as  members  of  the  legislature, 
and  would  not,  I  apprehend,  have  been  entitled,  even  in  Fenn- 
sylyania,  to  as  extended  a  privilege.  In  one  of  those  cases,  the 
rig^t  to  a  continuance  of  his  cause,  was  considered  as  a  part  of 
his  privily ;  which,  I  apprehend,^cannot  be  claimed  by  a  suitor 
as  such,  though  It  may  be  granted  him  as  an  indulgence,  in  the 
discretion  of  the  court 

On  the  other  hand,  the  writers,  who  speak  upon  this  subject, 
confine  the  privilege  of  suitor  and  witnesses  to  exemption 
from  arrest,  and  not  a  dictum  to  the  contrary  is  to  be  found. 

MotUm  overruled. 


(c)  1  Binncy,  77. 


CIRCUIT  COURT  OF  THE  UNITED  STAl'ES. 


ITEW  JBR8XT9  APBIL  TXBlfy  1810,  AT  TRBNTON. 


CHoh.  BUSHROD  WASHINGTON,  Asaoowte  Juitiee  of  the  Sa. 
BiTOBX^  pieme  Court. 

CHoQ.  BOBBRT  MORRIS,  Dbtriet  Judge. 


Gibson  t».  Johkson. 

Motion  to  doeket  a  OAUse  retained  from  a  State  Court  The  defendant^ s  appear- 
anee  bad  been  entered  September,  1809,  and  after  two  terms  the  petition  to 
remove  was  filed  and  granted,  in  the  State  Coort,  as  of  September,  1809.  The 
Court  refused  the  motion. 

JVIOTION  to  docket  a  cause  removed  from  the  State  Court. 
The  appearance  of  defendant  was  entered  September,  1809; 
and,  after  passing  two  terms,  the  petition  to  remove  was  filed 
in  February  last,  and  granted  as  of  September. 

By  the  Court.  The  agreement  of  the  State  Court,  to  consider 
the  petition  as  filed  of  a  preceding  term,  when  the  appearance 
was  entered  nunc  pro  tunc,  cannot  give  us  jurisdiction,  when 
we  see,  that  in  point  of  fact,  it  was  not  filed  until  a  subsequent 
tenn* 

Motion  overruled* 
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BSOBS^  pieme  Court 

CHoD.  ROBEBT  MOBBIS,  Distriet  Judge. 


Wesoott's  Lesee  rs.  The  iMHABiTAirrs  of  FAiRfxBLD  Town- 
ship, &c« — Ejectment. 


A  dtisen  of  tbe  Diitriet  of  Colambia  !■  not  entitled  to  sue  in  the  Circuit  Coorta 

of  the  United  Stntes. 

jThE  decl&ration  is  in  the  name  of  Den,  a  citizen  of  the  Dis- 
trict of  Columbia,  on  the  demise  of  Westcott,  also  a  citizen  of 
the  same  District,  against  the  inhabitants,  &c.  citizens  of  the 
State  of  New  Jersey.  The  plaintifT  moved  for  a  rule  on  the  de- 
.  fendants,  to  appear  by  the  next  court  and  confess  lease,  &c. 
This  was  objected  to  by  Leake  for  the  defendants,  on  the  g;round 
that  the  court  could  not  take  jurisdiction  of  the  cause,  the  plain- 
tifT being  a  citizen  of  the  District  of  Columbia,  and  therefore 
not  within  the  proyision  of  the  act  of  Congress,  giving  jurisdic- 
tion to  the  Circuit  Court  He  cited  2  Cra.  452. 

By  Ifte  Court.  The  case  cited  is  conclusive;  and  of  courae» 
the  plaintiff  can  take  nothing  by  his  motion. 
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Thomas  Armshlomo  and  (5bXrlirs  Casb  vb,  I'he  Uvited 

States.— Bill  in  Equity. 

A  bond,  given  by  a  collector  of  the  internal  revenue,  with  tareties,  eon^tiooed 
that  the  odlector  had  acooanted  and  woold  aeeount,  for  all  taxes  collected  or 
to  be  oollectedy  is  not  binding  on  the  sureties,  as  tocoIleeUtms  previooslj  made; 
lind  the  Court  granted  a  perpetual  injunction  against  proceedings  on  such  bond, 
except  for  the  sums  reoeiyed  by  the  collector  after  its  exeeotioD. 

When  a  bond  is  taken  under  a  statute,  it  ought  to  conform  in  substance  to  the 
reqnisitioDs  of  the  lav,  and  if  it  goes  beyond  it,  it  is  yoid,  so  fijff  aa  it  exceeds 
those  requiations. 

\i  HE  bill  stated,  that  in  June,  1796,  one  Smith  was  appointed 
by  the  supervisor  of  New  Jersej,  to  collect  the  int^hial  reyenue, 
within  a  particular  district;  and  that  he  gave  bond,  with  one 
Willis  as  his  security.  He  was  afterwards  required  to  give  ad- 
ditional security,  and  on  the  Ist  of  January,  1799,  he,  together 
with  the  complainants,  as  his  sureties,  executed  a  new  bond, 
with  condition  that  the  said  Smith  had  faithfully  executed  the 
duties  of  a  collector,  and  would  thereafter  faithfully  execute  the 
same.  That,  at  the  time  when  this  latter  bond  was  given,  tlie 
said  Smith  was  considerably  indebted  to  the  United  States  for 
collections  theretofore  made;  and  that  during  the  year  1799, 
he  became  also  indebted,  in  an  additional  sum,  for  money  col- 
lected by  him,  which  he  had  not  accounted  for.  That  a  suit  was 
brought  by  the  United  States  on  the  last  mentioned  bond,  in 
the  District  Court,  in  order  to  recover  the  whole  sum.  The  plajR- 
tiffs  offered  to  pay,  and  are  still  willing  to  pay  the  amount  col- 
lected and  not  accounted  for  since  the  1st  January,  1799,  which 
the  officers  of  the  United  States  refused  to  receive.  That  a  judg- 
ment was  recovered  by  the  United  States  for  the  whole  sum; 
against  which  an  injunction  is  prayed. 
The  answer  admits  tlie  above  allegations  in  the  bill,  and  adds^ 
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tiiat  before  the  trial  took  place in  the  District  Coart,  the  coudboI 
for  the  complainaiitB,  and  the  district  attorney,  made  a  state- 
Sftent  of  thecasoyfor  the  opinion  of  the  secretary  of  the  treasury; 
who  decided  that  the  complainants  were  bound  to  pay  the  whole 


The  cause  came  on  for  a  hearing,  when  a  witness  was  ex- 
amined, to  prove  an  allegation  in  thrill,  that  Willis,  the  sure- 
ty on  the  first  bond,  owned  real  property  in  this  state,  to  nearly 
double  the  amount  of  the  debt  which  had  accrued  prior  to  Janu- 
ary 1799,  which  he  sold  subsequent  to  the  year  1800. 

Mr.  Stockton,  for  the  plaintiffs,  stated,  that  the  first  law 
wYuch  required  a  bond  to  be  given  by  the  collector  of  the  inter- 
nal revenue  passed  the  11th  July,  1798,  (a)  and  merely  says, 
that  the  supervisors,  inspectors  and  collectors,  shall  within  three 
months  after  being  thereto  required,  give  bonds,  with  sureties, 
for  the  true  and  faithful  execution  of  their  respective  offices, 
and  settlement  of  their  accounts.  This  is  purely  prospective. 
The  law,  as  to  bonds  to  be  given  by  collectors  of  duties  on  im- 
ported goods  is  otherwise. 

WJSBiyGTO^,  J.  One  olgect  of  this  bond  most  clearly 
seems  to  have  been,  to  secure  a  debt  previously  due  to  the  United 
States;  and  the  court  does  not  mean  to  say,  that  security  in  such 
cases  may  not  be  legally  taken  by  the  officers  of  the  United 
States;  but  when  a  statutary  bond  is  taken,  it  ought  to  conform,  in 
vobfttance  at  least,  to  the  requisitions  of  the  statute;  and  if  it  go 
beyond  the  law,  it  is  void,  at  least  so  far  as  it  does  exceed  those 
requisitions.  This  is  an  official  bond,  which  the  supervisor  had 
a  right  to  demand,  alnd  Smith  was  obliged  to  give,  if  he  meant 
to  continue  in  office;  but  the  substantial  form  of  the  bond  re- 
quired by  the  act  of  Congress,  was  prospective  only,  and  no 
ether  could  be  l^ally  taken.  A  contrary  doctrine  would  open 

(a)  a  Laws  United  States,  7S. 
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the  door  to  great  oppression,  and  ought  therefiare  to  be  diacenn- 
tenanced. 

Injunction  made  perpetual,  except  as  to  the  sum  liquidated, 
and  stated  as  having  been  due  since  January  1st,  1799,  with 
interest  from  the  time  the  suit  at  law  was  brought;  and  to  be 
dissolved  for  the  residue. 


(1) 
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RoBiKSOir  Thomas  vs.  James  Psbrtw— I«  Equmr. 

A  deed  for  UiidBy  oat  of  the  potieiuon  of  the  grantor  at  the  time  of  the  exeentidn 
of  the  deed,  does  not  convey  the  lands;  and  a  covenant  of  seizin  in  the  deed,  it 
not  broken,  aa  totbe  ianda  wbioh  were  then  oat  «f  the  posaesskm  of  tb^  gna* 
tor. 

In  deeds,  where  the  seixin  forms  no  part  of  the  descriptioD  of  the  Umds  granted, 
a  eorenant  of  sdzin  applies  to  the  present  seizin  as  well  as  to  the  title. 

Where  in  a  deed  the  lands  sold  are  said  to  eontaio  "  about  lo  many  aeres  more 
or  leaa,"  both  the  grantor  And  the  grantee  oonsider  these  wofds  as  a  represcn* 
tslioB  of  the  quantily  vhkli  the  grantee  expecu  to  pnrehase^  and  the  grantee 
especu  to  sell. 
The  words  "more  or  less*'  are  intended  to  eorer  a  reasonable  exeess  or  deficit 
If  the  diffWrenee  between  the  i-eal  and  the  represented  quantity  betery  great, 
it  would  be  the  doty  of  a  ccNirt  of  equity  to  oorrect  the  mistake.  A  court  of 
equity,  in  direelins  an  issne  of  quantum  danuit/UtOua  for  a  \iolation  of  a  core> 
nant  cf  sdzin,  will  direct  that  the  defendant  be  allowed  to  gire  evideoee  at 
the  Tslue  of  the  orer  quantity  of  lands  eOBveyed  by  him. 

i  HS  plkintiff  had  obtained  an  injunction  to  a  judgment  ob- 
tuned  bj  the  defendant,  for  the  last  instalment  due  by  the 
phintiir,  being  part  of  the  consideration  money  for  certain  lands 
in  New  Jersey,  sold  and  conveyed  by  the  defendant  to  the 
ptaintiir.  The  ground  of  equity  was,  that  the  covenant  of  seizin, 
contained  in  the  deeds,  had  been  violated  in  consequence  of 
the  adverse  possessions  of  sundry  persons  of  various  parts  of 
the  land  sold,  at  the  time  the  conveyance  was  made. 

The  cavse  was  argued  in  April  1810,  when  the  facts  appear- 
td  to  be  as  fellows: 

On  the  20th  January,  1797,  Miles  ^erbrook,  acting  under  a 
power  of  attorney,  dated  dd  November,  1788,  from  J.  Perry 
aad  Tliojnas  Hayes,  both  of  Great  Britain,  and  entitled  as  joint 
partners  in  trade,  to  certain  lands  in  New  Jersey,  executed  a 
deed  to  the  complainant;  which  recited  that  Perry  and  Hayes, 
were  in  the  life-time  of  the  said  Hayes,  seized  of  an  estate  in 
fee,  m  tuiidry  tracts  of  land  in  Middlesex  county,  state  of  New 
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Jersey;  part  purchased  of  Brinkerhoof  and  Kittletas,  part  pur- 
chased in  company  with  P.  Corney,  and  part  returned  to  them 
in  the  proprietor's  office;  containing  in  the  whole  about  2,600 
acres,  "  be  the  same  more  or  less;"  and  that  since  the  ^ving  of 
the  power  of  attorney  by  Perry  and  Hayes,  in  1788,  (which  is  re- 
cited) the  said  Hayes  had  died,  haying  by  his  will  devised  his 
part  of  the  aforesaid  lands  to  the  said  James  Perry;  he  conyeys 
to  the  said  Thomas,  in  fee,  all  the  real  estate  of  the  said  Perry, 
lying  in  the  aforesaid  county  and  state,  whereof  the  said  Perrj 
and  Hayes  were  seized  on  the  4th  July,  1776,  or  at  any  time 
since,  and  whereof  the  said  Perry  is  now  seized  in  fee;  with  the 
foll6wing  covenants,  viz.  That  Perry  is  lawfully  seized  in  fee 
of  the  said  premises  mentioned  or  intended  to  be  granted,  free 
and  clear,   &c.  Second,  That  be  has  good  title  and  lawful  au- 
thority to  grant  the  same,  and  that  it  shall  be  lawful  for  said 
Robinson  at  all  time,  quietly,  &c.  to  hold  and  possess  the  same, 
without  the  hinderance,  &c.  of  any  person.  And  third,  For  fur- 
ther assurance  at  any  time  during  ten  years,  so  as  the  same  do 
not  contain  any  further  or  other  covenants  or  warrants  than 
are  contained  in  this  deed. 

The  plaintiff,  in  consequence  of  the  death  of  Hayes,  previous 
to  the  execution  of  the  above  deed;  having  required  a  further 
assurance.  Perry,  on  the  irth  May,  1799,  sent  to  Sherbrook  an- 
other power  of  attorney,  to  enable  him  to  confirm  the  aforesaid 
deed,  and  to  comply  with  the  covenants  in  it 

On  the  23d  October,  1 800,  Perry,  by  his  said  attorney,  ex- 
ecuted a  deed,  granting  to  said  Thomas  all  the  land  and  pre- 
mises  as  mentioned  in  the  recital  of  the  first  deed,  >mitting 
the  words  "  whereof  the  said  Perry  and  Hayes  were  seized  on 
the  4th  July,  1776,  or  since;  and  whereof  the  said  Perry  was 
then  aeized,")  with  covenants  of  seizin,  for  quiet  enjoyment 
and  warranty. 

It  appeared,  that  at  the  time  when  the  first  deed  was  made, 
sundry  persons  were  in  possession  of  parts  of  the  land  which 
had  been  purchased  from  Brinkerhoof  and  Kittletas.  That  some 
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ejectments  were  brought  soon  after  by  Thomas,  on  the  joint 
demise  of  himself  and  Perry;  and,  after  the  second  deed,  he 
brought  ejectments  for  the  residue,  on  his  own  demise,  in 
all  cf  which  he  succeeded;  and,  in  1807,  recovered  the  posses- 
sion from  all  those  persons.  These  persons  had  entered  under 
surreys  made  of  the  lands  they  had  taken  into  possession, 
some  in  1791,  and  others  at  subsequent  periods,  but  prior  to 
the  first  deed  to  the  plaintiff. 

Messrs.  Williamson  and  A.  Ogden,  for  the  plaintiff,  contend- 
ed; that  although  the  tracts  of  land  conveyed  to  the  pUintiff, 
contained  more  than  S,600  acres,  even  after  deducting  the  parts 
claimed  by  the  adverse  holders,  and  which  were  afterwards  re- 
covered; jet,  in  consequence  of  the  words  '*  more  or  less,"  the 
plaintiff  was  entitled  to  the  whole,  and  that  the  quantity  men- 
tioned in  the  recital  was  merely  descriptive.(a) 

Second,  That  being  out  of  possession  of  a  part  of  these  lands, 
they  did  not  pass  by  the  deed;  and  of  course  the  plaintiff's  only 
remedy  was  on  the  covenant  of  seizin.(fr)  Possession  and  seizin 
are  common  title  terms.(c) 

On  ^e  other  side,  it  was  contended  by  Messrs.  Stockton  and 
Griffith  for  defendant;  First,  That  the  prior  possession  of  these 
lands  was  no  breach  of  the  covenant  of  seizin,  unless  it  appear- 
ed that  the  plaintiff  was  disseized  or  kept  out  by  elder  and  better 
title,  the  reverse  of  which  was  proved  by  the  plaintiff's  recovery 
in  ejectment.  Covenant  of  seizin  applies  to  the  title  only,  and 
not  to  the  po8session.(i2) 

Second,  H.  Perry  was  disseized  of  the  lands,  for  which  dama- 
ges are  now  sought  then  they  did  not  pass  by  the  deed,  and  of 
course  the  covenant  of  seizin  did  not  apply  to  them. 

WaAingUm  and  MorriSy  Justices,  agreed;  that  as  to  the  lands 
of  which  possession  had  been  rather  before  1776,  (there  were 


(a)  t  Cftmet  493.,  S  Jolmi.  57.,  Swift's  Essvr  305. 

(b)  I  Johns.  Rep.  159.  (c)  8  BIm.  Com. 

id)  4Crciiw77.,Cra  Ja.30i^  4Johiia.Bep.lO.«  SSMttLlSi.  18.,4Datt.48a, 
1  Tern.  18S. 
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two  of  this  kind.  \i%.  Bennett's  and  Williamson's  tracts.)  they 
did  not  pass  bj  the  deed;  and  of  course  the  covenant  of  seizin 
did  not  appl  J  to  them.  That  the  whole  cause  turned  upon  the 
first  deed  to  the  plaintiff,  the  second  being  merely  executed  to 
confirm  the  first,  and  made  in  yirtne  of  the  covenant  for  further 
assurance;  and  that  it  did  not  operate  as  a  new  grant 

If,  by  the  death  of  Hayes,  the  first  power  of  attorney  was 
revoked,  still  Perry,  who  by  the  will  of  Hayes  had  become  en- 
titled to  the  whole  estate,  ratified  the  first  deed,  and  empower- 
ed his  attorney  to  confirm  it;  but,  not  to  go  further,  or  to  make 
any  new  or  different  grant. 

As  to  the  tracts  claimed  by  sundry  persons  under  surveys, 
from  1791  to  1796,  fFoihington,  J,  was  of  opinion^  that  if  those 
possessions  amounted  to  actual  ousters,  under  claims  of  title 
however  defective,  the  covenant  of  seizin  was  broken,  (provided 
such  lands  passed  by  the  deed,  as  to  which  no  opinion  was  then 
given;)  because,  in  such  case  it  could  not  be  true,  as  Perry  had 
covenanted,  that  he  was  seised.  If  the  eviction  had  taken  place 
after  the  deed,  the  covenant  could  not  have  been  broken,  unless 
it  had  been  under  an  elder  and  better  title;  but  this  is  veiy 
different  firom  the  case  of  a  grantor  disseized,  at  the  time  he 
covenants  that  he  is  seized.  It  was  therefore  proper  to  examine 
witnesses  as  to  the  nature  of  the  dispossession,  in  order  to  a 
final  decision. 

Morris,  J.  was  of  opinion,  iliat  the  possession  of  these  per- 
sons, being  without  title,  was  merely  an  intrusion,  and  did  not 
amount  to  a  disseizin,  even  although  they  had  built  houses,  en- 
closed and  cultivated  the  land,  under  a  claim  of  title. 

The  cause  was  continued,  and  now  came  on  to  be  again  heard 
at  this  term;  when  it  was  proved,  that  the  persons  in  possession 
of  the  parcels  of  land  claimed  under  surveys,  in  opposition  to 
the  plaintiff's  title,  had  lived  on  the  said  parcels  of  land,  claim- 
ing tlie  same  as  their  own,  in  virtue  of  such  surveys;  from  the 
time  they  were  made;  had  built  dwelling  houses,  and  many  of 
Diem  bamt;  had  cleared  die  land  on  parta  of  it,  enclosed  them. 
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{lUnted  erchards,  cultivated  tke  Uftd;  he%n  asaeaaed  as  the 
owners,  and  paid  the  taiea. 

Mes0f8»  WUliamaon  and  Qgdea  centeaded;  Firat  That  the 
time  jMTcela  of  land  mwtioaed  in  the  recital  of  the  firat  deed, 
wliether  ihtj  ceatained  nore  or  leaa  than  9,600  acrea,  paaaed 
by  that  deed;  and  that  the  worda  **  and  whereof  the  aaid  Jamea 
PcRj  ia  now  aeised,''  ahould  either-  be  conatnied  aa  if  a  dia- 
jvnetiTe  had  been  naed,  inatead  of  the  word  ''and,"  or  aa  an 
arennent  that  he  waa  then  aeized  of  the  landa,  whereof  he  and 
Hayea  were  aeiawd  on  the  4th  of  Jnlj,  1776^  or  afterwarda ;  for 
if  ^loae  worda  be  conatnied  to  reatrain  the  former  worda,  the 
Iformer  worda  will  WaTe  no  effect  at  all;  and  in  fact  the  covenant 
of  aeizia  will  be  rendered  entirelj  naeleaa. 

Second,  That  the  adverae  poaaeaaion  of  theae  persons,  amount- 
ed to  a  complete  ouster  and  diaaeizin  ;(e)  and  this,  though  Perr  j 
renained  in  poeseasion  of  the  reaidue;  poaaeaaion  of  a  part  not 
being  a  poaaeaaion  of  the  whole,  where  the  poaaeasioa  ia  adverse 
and  amounting  to  an  ou8ter.(/)  The  covenant  of  aeizin  appUea 
to  &e  poaaeaaion^d^) 

Third,  The  covenant,  that  he  had  power  to  convey,  is  also 
broken;  for,  being  oni  of  possession,  the  deed  waa  void.(A) 

Ifesara.  Stockton  and  Griffith  for  the  defendant  argued;  Firat, 
deed  passed  no  land  but  such  as  the  grantor  was  then  seia^ed 
of,  and  the  covenant  can  apply  to  no  other.  The  meaning  of  it 
is,  that  of  the  land  of  which  be  is  seized,  his  estate  ia  lawful  and 
in  fee. 

Second,  The  grant  conveys  only  2,600  acres;  and  the  words 
more  or  less  are  intended  to  cover  a  small  excess  or  deficit 
If  the  plaintiff  claims  an  abatement  for  breach  of  covenant,  he 

(€)  Covp.  918.,  1  John.  Si.  36.,  5  Bur.  8607.,  S  Balk.  4S3. 

(/)  8  Cnnef*  183^  4  Manaeii.  Rep.  416.,  9  Vin.  71.  91. 

(^)Ca  Litt.153.,  4Matt«eiuRep.  408.,  S  Ditto  436.437.,  4Cnuae,  77.,  4 
9nn^40L 

(A)  1  Croiae,  S40.,  1  John.  159.  The  foHowms  eases  were  alflo  oited:  1  Craiie 
IS.  Id.  15.,  8  JUm.  Com.  95.  ia9„  C.  litt  S70.,  4  Crabe  78.,  S.  39.,  8  Craise  41. 
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is  bound  to  do  eqaity,  and  allow  for  the  enormous  excess,  (near 
1,000  acres)  over  and  above  the  2,600  acres.(i) 

Third,  The  plaintiff  has  sustained  no  injury  which  he  might 
not  have  avoided.  He  might  have  recovered  in  ejectment  at 
once,  on  the  demise  of  Perry  or  himself,  and  obtained  immedi- 
ately, on  motion,  orders  to  stay  waste.  After  recovery  in  eject- 
ment, his  right  to  the  mesne  profits,  from  the  time  of  the  demise 
laid,  would  have  been  established  by  the  verdict  in  eiectmenti(lp} 
He  might  have  recovered  in  that  action,  for  all  the  injury  he 
had  sustained  by  the  unlawful  possession  beyond  the  mere  rents 
and  profits.(0 

As  to  the  meaning  of  covenant  of  seizin,  see  2  Sand.  17T^ 
3  Keble,  755.,  4  John.  18.,  3  Cruise  78.,  Sugd.  473,  375.,  3  T. 
Rep.  584.,  2  Bos.  and  Pul.  13. 

A  dispossession  is  not  a  disseizin,  without  expulsion;  it  is 
only  an  intrusion,  (m)  An  entry  and  occupation  never  amounts 
to  a  disseizin,  unless  the  right  of  entry  of  the  rightful  owner  is 
taken  away,  as  by  time,  descent  cast,  or  judgment.  In  such  case* 
it  is  a  disseizin  only  as  the  election  of  the  ovmen  and'  a  deed 
or  devise  by  him  showing  his  election  not  to  be  disseized,  (n) 

But,  at  all  events,  however  the  common  law  may  be,  a  man 
disseized  may  convey  in  this  state;  for,  by  an  act  of  assembly, 
passed  in  1713,  the  grantee  of  an  use,  is  deemed  to  be  in  pos- 
session as  fully,  to  all  intents  and  purposes,  as  if  livery  of  sei- 
zin had  been  g^ven;  and  livery,  it  is  known,  clears  away  all 
disseizins,  where  the  right  of  the  feoffor  is  lawful,  (o)  This  sta- 
tute goes  much  further  than  the  statute  of  uses  by  making  the 
bargainee  in,  as  if  he  had  come  in  by  livery.  Such,  too,  has 
been  the  uniform  practice  and  understandings  of  courts  and 
lawyers  in  this  state;  and  the  recoveries  by  tiie  plaintiff  is  one 

(t)  2  Henn.  and  Mamf.  165.,  1  Vez.  Jan.  2S1. 

(Ar)  2  Bur.  667.  (Q  3  Wilt.  121. 

(m)  1  Bur.  107, 108.,  16  Yin.  454,  S.  3.,  Salk.  246.,  8  Blac.  Com.  169.,  1  Craise, 

(n)  I  Bor.  112, 113.  (o)  Shep.  Toaeh.  199.,  Co.  Litt  49. 
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proof  amongst  many  others.  Until  now  it  never  was  question- 
ed, (p)  In  short,  the  plaintiff  having  recovered  in  ejectment,  it  is 
not  for  him  to  saj,  Perrj  was  disseized;  for,  if  disseized,  he 
could  not  have  recovered. 

• 

WMHLArGTOJ>r,  J.  delivered  the  opinion  of  the  court  The 
opinions  delivered  on  the  former  hearing,  were  merely  on  the 
operation  of  the  covenant  of  seizin,  in  which  the  judges  were 
£vided.  I  then  thought,  and  still  think,  that  at  common  law, 
the  covenant  of  seizin  applies  to  the  possession,  as  well  as  to 
the  title;  and  that,  if  at  the  time  the  covenant  is  entered  into« 
the  grantor  is  disseized,  the  covenant  is  broken,  how  good  so- 
ever his  title  maj  be.  The  argument  has  now  taken  a  wider 
range,  and,  it  is  contended,  on  the  one  side,  and  denied  on  the 
other;  that  a  deed  by  the  rightful  owner  puts  an  end  to  the  dis- 
seizin, if  it  existed  at  the  time;  provided  his  entry  was  not 
taken  away,  and  in  fact  restores  the  possession.  That,  in  short, 
it  is  no  objection  to  the  validity  of  a  conveyance,  that  the  gnui' 
tor  is  out  of  possession.  Upon  these  points  I  do  not  wish,  unless 
there  were  necessity,  to  give  an  opinion;  and  in  this  case  there 
18  none.  But  1  would  observe,  that  if  the  plaintiff's  counsel  be 
right,  still  if  the  plaintiff  could,  as  soon  as  he  obtained  his  deed, 
have  brought  ejectments,  on  the  joint  demise  of  himself  and 
Perry,  as,  in  one  or  two  instances  he  did,  and  recovered;  and 
•ould  have  effectually  prevented  the  commission  of  waste;  if 
the  judgments  in  ejectment  would  have  been  conclusive  of  the 
right  to  recover  mesne  profits,  from  the  time  of  the  demise  laid, 
as  they  certainly  would;  how  has  he  sustained  an  injury,  whicl\ 
it  was  not  in  his  power  to  have  prevented?  And,  if  he  might 
have  prevented  it,  whatever  might  be  his  strict  legal  rights,  it 
is  fair  to  ask  where  is  his  equity? 

But,  the  court  is  of  opinion,  that  upon  the  strict  law  of  the 
case,  the  plaintiff  cannot  recover;  because,  if  Perry  was  dis- 

ip)  Jadfe  Morrit  confirmed  this  deeUrttioa  of  the  counsel 
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seized,  or  held  otit  adversely,  of  any  part  of  the  land,  it  did  not 
pass  by  the  deed,  and  consequently  the  covenant  could  not  be 
broken.  If,  by  the  laws  and  usages  of  ibis  state,  or  otherwise,  he 
was  not  disseized,  then  the  covenant  is  not  broken,  llie  worda 
which  describe  the  land  intended  to  be  conveyed^  are,  **  all  the 
real  estate  lying  in,  8cc.,  whereof  Perry  and  Hayes  were  seized 
on  the  4th  July,  1776,  or  at  any  tifcie  since;  and  whereof  tiie 
Said  Perry  is  now  seized."  It  is  contended  by  the  counsel  foi^ 
the  complainant,  that  the  word  *'  and*^  should  be  construed  a 
disjunctive;  because,  if  the  seizin  of  Perry  and  Hayes  is  at  last 
to  resolve  itself  into  the  seizin  of  Perry  at  the  time  the  deed  i§ 
made,  the  previous  description  of  the  land  is  rendered  useless^ 
and  made  to  stipulate  no  more  than  that  he  is  seized  of  all  that 
he  is  seized  of.  It  is  very  true  that  the  word  and,  by  restrain-* 
ing  the  preceding  words,  deprives  them  of  their  effect;  but,  thitf 
of  itself  is  no  reason  for  the  alteration  in  the  language  which  i» 
contended  for,  if  a  useful  meaning  can  be  given  to  the  words  as 
they  stand.  Surplusage  and  tautology  are  usual  in  deeds.  Thi$ 
preceding  words  were  intended  to  describe  the  seizin  of  Hayes 
and  Perry ;  the  latter  the  seizin  of  Perry.  It  is  unreasonable  td 
suppose,  that  he  contemplated  selling  land  of  which  he  was  n(yt 
seized,  or  that  the  plaintiff  contemplated  buying  it;  for,  upou 
the  doctrine  of  the  common  law,  contended  for  on  his  behalf^ 
{he  deed  would  have  been  void,  as  to  the  land  of  which  he  wad 
not  seized.  Much  less  likely  is  it,  that  Perry  should  mean  to 
use  a  language  that  implied  a  possibility  of  passing  land  of 
which  he  was  not  seized;  and  would  super-add  a  covenant 
which  was  broken  as  soon  as  entered  into.  His  situation— « 
stranger  to  the  land,  to  the  various  accidents  which  might  have 
befallen  it,  from  1771,  when  he  bought  it;  to  the  title  of  Hayes, 
under  whom  he  claimed  one  half,  and  who  might  in  his  lift 
time  have  sold  or  been  disseized  of  the  whole  or  a  part  of  it;— « 
all  these  circumstances  Were  sufficient  to  induce  caution  in  & 
prudent  man:  and  if  his  intention  was  to  convey  nothing,  but 
what  he  mi^t  legally  part  with,  he  could  not  have  msed  more 
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«ppi^|iriate  words  to  express  suck  intention;  and  the  court 
would  go  fartlier  than  would  be  warranted,  in  changing  tiie  lan- 
guage which  the  parties  have  used,  at  the  risk  of  defeating  that 
intention.  As  to  the  effect  of  the  covenant  in  the  grant,  as  it  is 
expressed;  the  meaning  is,  that  the  lands  of  which  Perrj  was 
seized,  and  which  he  thereby  convejed,  were  held  by  an  abso- 
lute title  in  fee,  clear  of  incumbrances,  8tc. 

In  deeds,  where  the  seizin  forms  no  part  of  ^  description  of 
Ae  land  granted,  (which  it  does  in  this  case,)  the  covenant  goes 
to  the  present  seizin,  as  well  as  to  the  title.  In  such  a  deed  as 
this,  it  goes  to  the  title  only;  and  in  this  respect  the  covenant 
TA  sensible  and  useful.  Again,  it  is  contended  that  the  word 
mnd,  is  merely  an  affirmation  that  Perry  was  then  seized  of  the 
lands,  of  which  Perry  and  Hayes  had  been  seized  on  the  4th 
July,  1776,  or  since*  If  so,  this  word  is  strangely  misplaced. 
The  recital  contains  all  the  averments  in  the  deed,  viz.  that 
the  lands  were  obtained  in  a  particular  way,  contained  so  many 
acres,  and  that  Perry  and  Hayes,  in  the  life  of  the  latter,  were 
seized  of  them.  Had  Perry  meant  to  aver  his  own  seizin  of  the 
same,  this  would  have  been  the  place  to  make  it.  But  it  is  found 
in  this  clause  which  describes  the  land  intended  to  be  convey- 
ed; and  it  ought  not,  therefore,  to  be  construed  otherwise  than 
as  descriptive,  unless  the  strongest  reasons  could  be  assigned* 
But,*  it  has  been  shown  that  those  reasons  are  all  the  other 
way- 

But,  if  this  point  were  in  favour  of  the  plaintiff,  then  it  is  the 
opinion  of  the  court,  that  he  would  not  be  entitled  to  the  aid 
of  this  court,  but  on  the  terms  of  accounting  for  the  excess  in 
Ae  quantity  of  land,  over  2600  acres. 

The  description  of  the  land  sold,  is  either  in  the  recital,  or 
is  expressed  by  the  words  which  have  just  been  examined.  The 
grant  is  not  of  the  land  mentioned  in  the  recital,  but  of  all  th^ 
lands  in  a  particular  county,  whereof  Perry  and  Hayes  were 
seized,  and  of  which  Perry  was  then  seized.  If  the  latter  words 
mean  only  an  averment,  that  he  was  seized  of  all  tiie  lands 
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wbereof  Perry  and  Hajes  were  sidzed,  and  do  not  resfirftiji  the 
expremoQs  as  to  the  sewin  of  Perry  aad  Hayes,  tben  the  de- 
scription of  the  land  conveyed  in  the  granting  part  of  the  deed* 
imd  in  the  reckal»  are  precisely  tibe  same}  ibr  the  latter  de« 
tribes  only  lands  of  which  Perry  and  Hayes  were  seized*  But 
then  an  additional  description  is  ^ven^  viz:  that  those  lands 
contained  about  2600  acres.  Now  this  latter  descriptioB  quali« 
"^es  the  former,  and  if  n<^  rendered  nugatiMy  by  the  words  in 
the  granting  part,  ''and  whereof  Perry  was  then  seized;" 
ikej  ought,  in  constroiBg  this  deed,  to  be  taken  into  considera- 
tion* It  seems  to  the  court,  that  when  the  land  sold,  is  said  to 
contain  about  so  many  acres,  both  die  grantor  and  grantee  con- 
sider these  words  as  a  representation  of  the  quantity,  which 
the  grantor  expects  to  sell,  and  Ae  grantee  to  purchase.  The 
words  "  more  or  less,"  are  intended  to  cover  a  reasonable  ex- 
ception or  deficit.  If  the  difference  between  the  real  and  the 
represented  quantity  be  very  greats  both  parties  act  obvioosly 
imder  a  mistake,  which  it  would  be  the  duty  of  a  court  of  equi- 
ty to  correct;  more  especially  against  him  who  asks  the  aid  of 
that  court  Hie  consequence  of  this  is»  that  if  we  were  to  di- 
rect an  issue  of  fiiaiiittiii  dama^fi^eatus,  for  breach  of  the  cove- 
nants in  the  deed,  we  should  also  direct  that  the  defendant  on 
that  issue,  should  be  at  liberty  to  give  in  evidence,  in  dimination» 
or  oppoMtion  to  the  damages,  the  value  of  land  over  and  above 
the  quantity  mentioned  in  the  deed;  which  would  probaUy  be 
destructive  of  the  plaintiff^  claim.  Upon  the  whole,  we  are  of 
ajiinion,  tfa#t  ti|e  bill  ovght  to  be  dismissed  with  costs. 
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The  Committee  or  the  West  New  Jersey  Society  vs,  Ro- 

BERT  Morris. 

CoopemtlMtt  to  m  igpni  for  the  itle  md  iiuiii«0»sn€nt  of  9^im$  tb^  propwily 
of  abcent  propneton,  remitting  proeeedi  of  sales  made  by  him,  ^d  perform- 
ing all  the  daties  of  such  an  agency. 

1  HIS  was  a  vaii  in  Chancery,  the  object  of  which  was  to  have 
an  account  agunst  the  defendant,  who  was  the  agent  for  the; 
eomplafnants,  for  managing  their  estates  in  New  Jersey  and' 
PennsylYattia;  and  collecting  their  debts  and  rents,  and  selling 
their  lands  in  those  states,  from  1784  to  180S.  The  only  dis- 
puted item  in  the  defendant's  account,  wad'  tiie  compensation 
which  he  claimed  for  his  services.  The  former  agents  in  thi» 
buauiese  had  received  ten  per  cent  on  sales  and  remittances, 
snd  a  per  diem  allowance  for  ail  days  employed  in  the  service  of 
the  complainants.  The  material  facts  are  stated  in  the  opi- 
nion of  the  court. 

WJ^HJO^aTOifir,  J.  (Morris  absent)  The  only  question  of 
difficulty,  is,  whether  any  contract,  fixing  the  defendant's  com- 
pensation for  services  in  the  business  of  the  complainantsi  was  at 
my  timecondoded  between  the  parties:  because,  if  there  was  not. 
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tile  court  feels  no  hesitation  in  declaring;  that  upon  the  ground 
of  qtULtt^m  meruit,  the  extraordinary  services  of  the  defendant, 
his  great  personal  sacrifices  as  a  lawyer  in  full  practice,  the 
privations  to  which  he  exposed  himself  in  managing  this  pro- 
perty, and  the  great  benefits  derived  by  the  complainants  from 
his  persevering  attention,  prudence  and  knowledge;  justly  entitle 
him  to  the  compensation  which  he  claims.  But,  if  he  has  bound 
himself  by  contract  to  accept  less,  he  must  be  satisfied  to  abide 
by  that  rule. 

The  question  of  contract  must  be  decided  by  the  correspon- 
dence between  the  parties,  where  alone  the  subject  of  compen- 
sation is  to  be  found.  On  the  Slst  July,  1784,  the  complainants^ 
living  in  England,  by  their  authorised  agent,  wrote  to  the  defen- 
dant and  informed  him,  they  had  appointed  him  their  agent  to 
superintend  their  interests  in  Pennsylvania  and  New  Jersey;  and 
accompanied  their  letter  with  a  power  of  attorney,  limited  in  ita 
terms,  and  confined  to  the  collection  of  debts,  ami  rents,  setde- 
ment  of  particular  accounts^  and  generally  to  the  securing  and 
preserving  of  their  real  property  in  America.  Although  the  com- 
plainants appear  to  have  had  but  an  imperfect  knowledge  of  their 
affiars  in  this  country,  they  were  nevertheless  aware,  that  the  rate 
of  compensation  to  be  allowed  the  defendant,  for  the  services  he» 
was  called  upon  to  render  under  these  restricted  powers,  could 
not  be  fixed  by  any  allowance,  in  the  nature  of  conunissions,  on» 
the  small  sums  he  would  have  to  collect;  and  therefore  thej  as- 
sure him  generally,  that  they  will  make  him  a  just  and  honourable 
satisfaction  for  the  trouble  imposed  on  him.  They  add,-  it  is< 
true,  that  "  the  services  of  an  agent  had  been  established  at 
«<  ten  per  c^tum  commission  on  all  sales  realis^ed  by  remittances 
to  the  society;"  but,  they  are  so  far  from  proposing  this  to  hiok 
as  a  rate  or  compensation  in  the  business  then  committed  to 
bis  care,  and  in  a  way  for  the  defendant  to  notice,  that  they  ex- 
pressly declare  it  to  be  inapplicable.  It  is  most  apparent,  that 
the  complainants,  in  mentioning  this  usage,  did  not  mean  to  in- 
timate that  ten  per  cent,  was  the  customary  compensation  for 
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Gollectiiig  and  remitting  money,  including  the  management  and 
INreseiratimi  of  property,  so  pecnliarlj  situated  as  this  was; 
aad  which  required  extraordinary  tronble,  and  sacrifices  of  a 
nature  totally  unconnected  with  the  ordinary  duties  of  a  col- 
lector. First,  Because,  such  a  statement  would  have  been  untrue* 
and  not  within  the  knowledge  of  the  complainants,  as  appears 
bj  the  allowance  made  to  their  former  agents,  and  particularly 
to  Mr.  Hunt,  whose  account  was  transmitted  with  this  letter  to 
the  defendant:  And,  Secondly,  Because,  if  such  was  the  meaning 
of  the  complainants,  the  limited  powers  sent  to  the  defendant, 
afforded  no  good  reason  why  this  allowance  ought  to  have  been 
receWed  as  sadsfiactoTy  by  the  defendant;  which,  however,  they 
admit  to  be  inapplicable.  I  understand,  then,  the  usage  spoken 
of  in  this  letter^  as  filing  merely  the  rate  of  commissions  allow- 
ed for  collecting  and  remitting  money,  distinct  frbm  the  extra 
trouble  of  an  agent  in  superintending,  recovering,  and  preserr* 
ing  the  property  of  the  principal.  The  duties  are  perfectly  dis- 
tinct; and  no  rate  of  compensation,  which  might  be  just  for  the 
performance  of  one  of  these  duties,  could  possibly  furnish  a 
rule  in  respect  to  the  other. 

Nothing  fiuther  seems  to  have  passed  between  the  parties 
on  the  sobject  of  compensation,  (except  a  repetition  of  the 
general  assnrance  before  made,  that  the  complainants  would 
generonsly  remunerate  the  defendant  for  his  services,)  until 
the  9d  November,  1788,  when  the  defendant,  in  his  letter 
of  tiiat  date,  referring  to  the  complainants'  letter  of  the  21st 
July,  1T84,  and  repeating  what  they  had  then  said,  as  to  this 
matter,  draws  the  distinction  between  the  services  which  be  was 
called  upon  to  render,  and  those  ordinary  duties  which  belong 
to  an  agent,  under  the  character  of  a  collector;-*and  he  sug- 
gests the  idea  of  a  compensation,  proportionable  to  the. nature 
of  his  services,  in  the  way  of  a  per  diem  allowance.  This  mode 
•f  compensating  the  defendant  for  his  services,  prior  to  the 
1st  January,  1789,  was  finally  adopted  and  fixed  by  the  complain- 
aats»  at  seve&.doUars  for  each  day  the  defendant  had  been  employ- 
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#d  in  tiMur  9emoe;  which  being  more  Han  the  defendant  Iwi 
demanded,  they  express,  in  their  letter  ef  the  25th  MaFch» 
If  90,  a  hepe  that  their  Uberalttj  on  this  occasion,  will  be  cea- 
•idered  by  the  defendant  as  an  earnest  of  tiieir  wish  to  revard 
hhn  fiiU J  for  his  fbture  services. 

In  1788,  the  defendant  reoeiyed  from  the  complainants 
foil  powers  to  sell  tiieir  lands  in  PeunsylYania  and  New 
Jersey;  but  the  diiiculties  in  which  the  former  were  entan- 
gled, prednded  him  from  selling  them  until  1792,  when  the  price 
was  Axed  by  arbttnution,  on  terms  very  beneficial  to  the  cam* 
plainanAs  at  tJiat  time.  The  purchase  money  for  these  lands 
was  paid  jby  instalments;  w^ich  began  in  1793,  and  continaed. 
until  the  whole  was  discharged;  amounting  to  a  very  lai^ge 
sum  of  money.  Tliese  sums,  as  &st  as  they  were  received, 
were  regularly  remitted  to  the  complaiaants ;  and  the  defen- 
dant has  chaiged  in  his  account  a  commission  «f  ten  per 
eent.  on  all  such  sums;  but  without  claimsng  any  other  al- 
lowance from  the  Ist  January,  1793,  on  account  of  tiieee 
lands;  his  trouble  having  ceased  in  respect  to  them»  by  the 
award  in  1792. 

The  New  Jersey  lands  were  unsaleable,  except  to  an  in- 
oonsiderable  amount ;  but  they  continued  to  deakand  the  cane 
of  the  defendant,  for  their  preservation  against  lawless  dv!pre« 
dation  and  injury.  The  defendant  has  consequently  duo^ed 
in  his  account,  an  allowance  of  seven  dollars  for  every  day 
employed  in  superintending  the  interest  of  the  complainanta 
en  these  days;  and  also  a  commission  on  die  rents  collected 
by  htm,  and  on  the  sums  received  and  remitted  by  hiefi»  m 
the  few  sales  it  was  in  his  power  to  effect.  These  claims^  the 
Court  is  of  opinion,  are  well  founded,  and  ought  to  be  allowed 
upon  the  principle  of  a  quantum  mtr^U,  and  the  absence  of 
any  contract  on  the  sulijeot. 

The  defendant  admits  an  error  m  his  accounjk  to  the  amount 
of '—^dollars;  and  the  Court  is  of  opinion,  that  his  chaige  ef 
a  sum  per  day,  for  preparing  h^s  own  accoiint»and  the  papscs 
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of  tbe  estate*  and  delivering  them  over  to  his  successor  in 
1802»  OQg^t  not  to  be  allowed;  for  these  were  his  dnties.  The 
decree  will  be  for  the  balance,  which  will  remain,  after  de- 
dacting  from  it  the  balance  now  appearing  to  the  deUt  of 
complainants,  hj  the  defendant's  account;  with  interest  at 
BST^  per  cent,  from  tbe  1st  January,  1803,  and  the  costs. 
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Hon.  BUSHROD  WASHINGTON,  Anoeiate  Justiee  oC  Uie  Sa> 
.Hon.  ROBERT  MORRIS,  Distriet  Judge. 


Pbh,  on  the  Demise  of  Pattisom  Hartshorn  and  Com- 
pany vs.  Wright  and  Dill. 

A  sheriff's  deed  oannotbe  given  in  evidenee,  withoat  prodaoing  the  judgment  and 
ezeeuUon  under  which  the  sale  was  made;  these  documents  being  neeeatary  to 
shew  that  the  sheriff  had  authority  to  sell. 

A  deed  executed  by  administrators,  under  an  order  of  the  Orphans  Court,  cannot 
be  read  in  evidenee,  without  producing  the  order  of  the  Court. 

The  proprietor  of  adjoining  lands,  who  is  also  ow^er  of  the  bed  of  a  ereek,  may 
grant  and  convey  tlie  bed  of  the  creek,  separate  from  the  land  which  bounds  it. 

A  water  course  is  the  safest  boundary  of  real  estate,  as  it  is  a  natural  bonndaiy. 

Quere,  if  a  purchaser  from  the  assignees  of  a  bankrupt,  must,  in  an  ejectment  for 
the  property  purchased,  prove  the  petitioning  creditors  debt,  and  the  proceed- 
ings under  the  commissioners  of  bankruptcy. 

The  unauthorised  aeu  of  an  attorney  or  agent,  are  not  so  absolutely  void,  as  that 
the  constituents  cannot  ratify  and  give  them  validity. 

At  the  request  of  the  parties  to  a  cause,  the  jury  may  express  an  opimon  distinct 
from  their  verdict. 

If  evidence  has  been  given  on  the  trial,  that  the  value  of  the  land  in  diapute  ex- 
oeeds  five  hundred  dollars,  although  the  jury  in  their  verdict  did  not  find  that 
fact,  the  Court  will  not  grant  a  new  trial;  evidence  after  verdict,  by  witnesses  on 
affidavit,  would  be  sufficient  to  fix  the  jurisdiction  of  the  Circuit  Court. 

EiJECTMENT  for  a  8aw-mill,  and  ten  acres  of  land  covered 
with  water,  &c.  Two  of  the  counts  were  on  the  demise  of  Harts- 
horn and  others,  and  two  upon  the  demise  of  Robert  Wain. 
PlaintiflPs  title.«-A  resttrvey  dated  in  1714^  to  Mahlon  Stacey. 

(i) 
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ISor  80O  acres  of  land,  I  jing  on  each  side  of  Assanpink  creek, 
inclading  the  moiith,  where  it  empties  itself  into  the  Delaware* 
Mabion  Stacej,  the  son  and  heir  of  the  grantee,  conve jed  the 
abo7e  land  to  William  Trent; whose  son  and  heir,  James  Trent, 
in  1729,  conveyed  to  William  Morris  300  acres  of  the  above 
famd,  1  jing  on  the  south  side  of  the  creek,  and  bounded  bj  cer- 
tain coiines  and  distances  to  the  Delaware,  and  crossing  over 
at  the  month,  to  the  north  side  •  of  the  creek,  and  so  up  the 
courses  of  the  creek,  until  a  south  course  will  strike  the  place 
of  b^inning,  on  the  south  side.  Hooper,  to  whom  the  right  to 
this  land  had  come  by  regular  conveyances,  conveyed  ^  acres 
of  it  by  deed,  in  1765,  to  Robert  Wain ;  bounded  by  the  comer 
of  the  creek  on  both  sides,  from  the  mouth  up  to  a  certain  point, 
considerably  above  the  place  in  dispute.  The  daughter  of  Robert 
Wain,  being  entitled  to  this  29  acres  of  land,  by  devise  from  her 
father,  intermarried  with  Gideon  H.  Wells,  in  1791.  In  January, 
1803,  a  commission  of  bankruptcy  was  taken  out  against  Wells, 
who  was  declared  a  bankrupt,  and  all  his  estate  conveyed,  by 
the  commissioners,  to  certain  assignees,  who  advertised  the  same 
to  be  sold  at  public  auction;  in  which  advertisement,  a  grist- 
mill* belonging  to  this  tract  of  S9  acres,  and  lying  on  the 
creek*  about  one  hundred  and  fifty  yards  above  the  property  in 
diqiute,  is  particularly  mentioned,  but  not  the  creek  running 
from  thence  to  the  Delaware.  The  whole  of  the  29  acres,  for  the 
life  of  Wells,  was  struck  off  to  Robert  Wain,  Jun.  as  the  highest 
bidder;  to  whom  a  conveyance,  dated  SOth  May,  1803,  was  made 
by  the  asaignees;  in  which  deed,  the  bankruptcy,  commission, 
and  the  assignment  are  recited. 

On  the  Sd  May,  1803,  Wells  and  his  wife,  mortgaged  to 
Robert  Wain,  Jun.  the  above  29  acres  of  land,  for  securing  the 
repayment  of  the  money  which  Wain  had  paid  for  the  life  estate ; 
ind,  on  the  1st  of  June,  1804,  Wain  conveyed  all  die  above 
land,  except  a  few  lots  adjoining  the  creek,  to  the  lessors  of  the 
l^aintill^  BUrtaboni  aijid  others;  in  trust  to  receive  and  pay  over 
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ttl«  profits  to  the  wife  ^f  Weito,  or  t»  permit  ker,  etiienrtM,  tor 
retire  tfiem  to  her  separate  fts(e,  during  hef  life4 

FoBd^ssioH  of  thii  propeirty,  was  fiillj  proved  tot  hate  aocoot- 
panned  this  title  for  more  than  ftfty  years. 

The  defendant,  who  had  purchased  the  land  adjoiniaig  the 
creek  on  the  north  and  soath  sides,  about  one  hvndred  and  Mtf 
ytffds  below  the  grist-mill,  and  the  same  distance  ahore  the 
month  of  the  creeks  btrilt  a  saw-mill  on  the  north  side,  which 
(he  plaintiff  insisted  was  wholly  or  in  part  on  the  bed  of  die 
ereek ;  and  that  the  forebay,  as  well  as  the  greater  part  of  the 
dmn,  which  extended  from  the  north  to  the  south  bank  of  the 
creek.  Were  also  in  the  bed  of  the  creek.  In  respect  to  the  all* 
eient  coarse  of  the  creek,  and  the  position  of  the  nM,  the  ftro" 
bay  and  the  wheel;  a  number  of  witnesses  were  examined,  aiad 
a  great  deal  of  contradictory  testimony  given.  The  water  of  thia 
creek  is  fresh,  innavigable,  and  without  tide. 

The  defendant,  to  prove  his  title  to  the  land  adfoining  Ae 
creek,  whereon  be  contended  the  mill  was  built;  oflhred  in  eVi* 
dence,  a  deed  from  the  sheriff  to  M.  Thompaon,  which  recited  a 
judgment  and  execution  against  Stacy  Thomas^  fer  a  ceitai* 
sum,  which  was  levied  on  this  land,  and  sold  to  Tliompion,  a» 
the  highest  bidder;  and  also  a  deed  from  the  adminiitnitoM  of 
If.  Thompson  to  A.  Woodruff,  and  a  deed  from  W^odraff  to  Hat 
defendants.  These  deeds  were  objected  to;  the  ftnrt*  because 
the  judgment  and  execution  produced  in  evidence^  were  for  a 
very  different  sum  from  that  mentioned  in  the  &WiAj  and  flio 
second,  because  the  order  of  the  Orphan's  Court,  directing  the 
administrators  of  Thompson  to  make  the  deed,  in  folfiliiaetii  of 
a  contract  of  sale  made  by  the  intestate  ivith  WoodntC  lA  Us 
life  time,  under  the  act  of  Assembly,  which  authorises  Aat  oovrt 
to  make  such  an  order,  was  not  produced. 

The  Ccmrf  decided,  that  the  sheriff's  deed  coald  notbe  given 
in  evidence,  without  producing  the  judgment  and  etec«tio0 
under  which  he  made  the  sale ;  these  documents  being  necessary 
to  shew  that  he  had  authority  ta  sell.  If  so,  a  judgment  and  ea- 
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«ciitifliiD»  diflBeriiig  entirely  from  jLhat  recited  in  the  detect  i^  ^1^ 
wme  tiling  as  if  no  judgment  were  produced.  As  to  the  second 
poipt;  it  is  o^qst  dear«  th^  ivitjiout  producing  tbe  order  of  ^ 
Orphan's  Court,  autborisii^g  the  administrators  to  make  the 
4eed,  they  could  convey  no  title;  and  consequently  the  deed 
ouf^t  not  to  be  read.  The  order  was  afterwards  produced^  and 
tile  deed  of  course  was  read. 

The  ^ection^  made  by  AJesnr^.  Bjkhard  Stockton  and 
HanLOt  Stockton  £>r  the  def^nd^ts^  ito  ^e  plaintiflf's  right  4>f 
jpecavery,  were  the  following: 

FjLrs^  'ChiHt  the  bed  of  a  cceek  or  fresh  water  stream,  is  so 
iaaepanbly  connected  with  the  adjoinii;^  land  on  the  bank,  that 
i^  (Cannot  4ie  .separated,  but  will  belong  one  halC  to  the  owner 
4(|f 'the  Md^wing  land  on  ouib  siide,  and  the  Qther,  to  the  ow^ier 
of  the  adjoining  land  on  the  <other  )Side.(a) 

Beoondy  Xbe  uncertainty  in  :the  description  of  the  lan4»  in 
^  deed  jfrom  Trent  to  Morris;  the  C9urses  of  a  creek  being  too 
indefinite  a  boundary;  and,  in  this  case,  no  plot  of  the  land  jias 
Jieen  produced,  .to  sheF  the  bc^nning  and  course  of  the  western 

Third,  The  plaintiff  cannot  recover  under  the  demise  of  the 
^niateei^  without  proving  >the  debt  of  the  petitioning  creditor, 
^hicb:hs3  not  been  done;  /or  .without  this,  it  does  not  appear 
4hat  the  .<sommis«ip|»ers  bad  any  authority  to  declare  Wells  a 
bankn^pt,  or  to  ^sign  his  property  to  the  assignees,  under 
whose  title  the  trustees  claim.(6)  If  it  had  not  been  for  .the  34th 
aectu>n  of  the^b^krupt  Jajv;  the  bankrupt,  in  a  suit  against  him 
bf  his  qre^tonw  .could  ,no.t  protect  himself,  without  proving  the 
negala;q|jly  of  thej)rpceedings  against  him;  and  this  and  the  56th 
§$Gtif^  proyi^ing  specially  for  inff&ripr  evidence  in  the  specified 
cases,  proves  the  general  principle  of  law.  The  provisions  are 

(a)  Davit'tBep.  155.,  Harg.  Law  Tracts  5.,  12  Mod.  510.,  1  Swift  341.,  Co.  Lit. 
158a.,  Noj'i  Maxims  13,  U. 
(6)  Co.  BaoV.  Law  319.,  Dougl.  905.,  Cases  Temp.  Hardw.  196.  t7S. 
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Similar,  in  the  34th  section,  to  those  in  the  English  bsnkrupt 
law.  (c)  In  suits  against  other  persons  than  the  bankrupt,  everj 
thing  must  be  prored;  and  particularly  the  petitioning  creditors' 
debt,  which  is  the  foundation  of  the  common  authorit  j.(il) 

The  56th  section  has  been  decided  to  apply,  strictly,  to  suits 
brought  by  the  assignees  against  a  debtor  of  the  bankrupt^e) 

If  the  plaintiff  cannot  recover  on  the  title  of  the  assignees, 
he  cannot  upon  the  titie  deriyed  under  the  mortgage  to  Robert 
Wain;  because  Wain,  by  the  indenture  from  the  assignees, 
having  admitted  that  Wells  had  regularly  been  declared  a  bank- 
rupt, is  estopped  from  denying  it;  and  of  course  Wells  had  no 
right  to  convey  to  Wain.  By  impeaching  the  titie  derived  under 
the  assignees,  it  does  not  follow  that  the  titie  remained  in  Wells ; 
but  merely  that  the  plaintiff^  in  making  out  his  case,  has  not 
produced  the  necessary  evidence  to  support  it. 

Fourth,  If  the  third  olqection  should  not  be  auffident,  then 
the  deed  from  the  assignees  is  void;  because  this  property  was 
not  described  in  the  advertisement 
'  Fifth,  It  was  contended,  that  the  weight  of  evidence,  to  prove 
that  no  part  of  the  saw-mill  is  in  the  bed  of  the  creek,  is  in 
favour  of  the  defendants. 

Messrs.  Griffith  and  Williamson  for  the  plaintiff;  in  answer 
to  the  first  objection,  cited  a  case  from  2  Strange,  to  prove  that 
though  a  right  of  way  or  fishery  may  exist  in  the  public,  yet  the 
right  of  soil  may  be  in  A,  who  may  maintain  an  ejectment 

W^SHIJ^GTOJ^r,  J.  charged  the  jury.— This  is  an  eject- 
ment, the  object  of  which  is  to  recover  the  saw-mill,  built  by 
the  defendants,  and  the  land  covered  by  the  dam  and  pond.  It 
is  necessary  for  the  plaintiff  to  prove  a  title  in  himself,  and  also 
possession  in  the  defendant 

The  plaintiff  has  produced  a  regular  paper  titie  from  the  pro- 

(c)  1  Co.  Bank.  I^w  336.  (cf)  5  T.  Rep.  6S5.,  3  Bsp.  Cases  310. 

(f )  1  Massaeh.  Rep.  Cr.,  5  Ditto  SOS.,  1  BlnneT  263.,  S  H.  Blac.  4U. 
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pnetnrs  of  New  Jersey,  down  to  the  lessors  of  the  plaintiff;  unless 
the  ofajeetions  made  to  that  title,  or  some  one  of  them,  should 
be  deemed  sufficient.  Upon  the  question  of  title,  therefore,  it 
"wil]  be  only  necessary  to  examine  those  objections. 

The  first  is,  that  the  bed  of  a  creek,  cannot  be  separated  from 
the  adjoining  land,  and  granted  to  a  person  not  owning  the  ad- 
jeinjng  land.  This  objection,  at  the  first  view  of  it,  appears  to 
be  highly  unreasonable.   Whilst  the  title  remains  with  the 
grttntxnr,  it  is  admitted,  that  it  is  equally  valid  in  respect  to  the 
bed  of  the  creek,  as  to  the  adjoining  land;  and  may  be  used  by 
4ie  owner  for  all  the  purposes  to  which  water  may  be  applied,  and 
for  which  it  is  peculiarly  Taluable ;  and  yet,  it  is  said  to  be  a  species 
ef  property,  ^ich  cannot  be  granted  away  by  him^  who  has  full 
dominion  over  and  property  in  it.  It  would  follow  from  this,  that  if 
a  man,  owning  land  on  each  side  of  a  stream,  should  grant  the 
bed  of  tiie  creek  to  another,  for  the  purpose  of  erecting  water 
works  or  otherwise ;  that  he  might,  ncTertheless,  against  his  own 
grant,  claim  tiie  thing  granted,  as  an  appendage  to  his  adjoin- 
ing land;  which  would  be  a  strange  anomaly  in  the  law.  In  sop- 
port  of  tlds  dpctine,  (and,  before  it  can  be  admitted,  it  should  be 
made  out  by  clear  authorities,)  Hargrave's  Law  Tracts,  p.  5,  has 
been  relied  upon.  In  my  apprehension,  this  authority  is  against 
the  defendants.  **  Prima  facie,"  the  writer  says,  *«the  owner  of 
"the  adjoining  lahd  is  entitled  to  go  to  the  middle  of  the 
"stream;"  and  this  is  very  reasonable,  where  his  grant  does  not 
expressly  bind  him  by  the  margin  of  the  stream.  In  England, 
fte  original  grants  of  lands  are  seldom  to  be  found,  and,  im- 
memorial use,  or  prescription,  must,  in  most  instances,  be  re- 
sorted to,  for  the  purpose  of  establishing  boundaries.  In  cases, 
therefore,  of  laiid  lying  on  a  fresh  water  stream,  where  no  pre- 
cise boandaries  can  be  proved,  the  presumption,  (to  use  the  ex- 
presmn  of  die  author,)  is,  that  it  extends  to  the  middle  of  the 
stream;  or  that  dte  whole  stream  is  included,  if  he  owns  the 
adjoining  lands  on  each  side.  But  the  same  author  proceeds  to 
uy,  that  the  stream  may  be  separated  from  tiie  adjoining  land 
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kj  piwioriptmi;  «•  that  one  fam  imj  ei^  ^  ^wd  «f  A^ 

#iT^  tt|^  Ae  |iwMt»  b0cuise  if  4iief  Aityte  acfuratod  by  j>s9- 
scription,  ihcf  may  fey  gCMit ;  the  ftnaer  always  piMvappomi^ 
4e  enateiice  of  die  latter,  at^eme  feat  peiiod^  iim<^  i>at 
wkkh  has  awoe  beea  last,  or  destreyed. 

Afi  to  Ae  seiDoitfl  labfectioii.  This  4>b|ection,  if  tntesMled  to  m- 
;peaoh  the  qodUdity  of  the  deed,  ibr  wcectauUy  in  4ie  4^^ 
of  the  (thaac  ganioi,  isienlindy  iv»llNHit  faiiidliitiaB.  The  place 
«f  begkianig^  and  all  ihe  lodwneaaieiv,  luse  preciaely  wemliflipad 
.and  (dflscijkad  liy  casne  and.distBace  4a  ji  tree  oa  tiie  «aiA  «Ae 
«f  Ae  opaek,  and  thenee /up  the  oovraes  of  Ae  loredc  ia  a«apot 
fiom  airheBice  .a  aovih  «a«rae  avill  atrike  ihe  fbcgiaaiaf*  Tkia 
•pat;  though  fiot^anaAedby  an/  idaiUe*oli9ect»«a  aaaoapflilde  of 
foeme looatign  byjad<of  the  cocnpaaa,aa  Aere  itoaid  be. -but 
•aoeapatfaa  the  aaasgiiiiaf  the  omek,  laiheftceftAieaaiiMhiQoaMe 
mwM  atBike  tibe  t^gimki^  Aa  ta  4he  toiiiidary««a  Ae  Mii4h 
aide,  I  hai?e  always  auppoied  ol  lasAer  ^ouiiie  ta  be  (the  .aafcat, 
luecanse  k  is  A  nataml  boundary.  ItistpaaaiUe^fthat  in  paacaw 
«f  .'time,  the  atneam  nagrin  aoa«e  aoieaaare  dwiife'tta  eowraa; 
kiA  ithia.aa  bo  otgeciioii  ^  idie  daacriptton,  itiMmgh  itroaayte- 
«Qaae difieoU to fra^  the aookHit  owiffe.  MA(t0  the^Kaat^af  a 
(diagram,  to  .poijit  out  to  Ae  jary,  the  bogtwing^ff  4he  Jand^die- 
aoribed  aa  (the  deed  4o  Morris,  itrisfdear  ^t  8ii.ch  eiMenoe  k 
«utfieQes8W7«  U  is  obirious  upon  the  laoe  <rftbe  papery,  thi^  the 
land  ia  diiipute  is  witUa  the  boundaiaea'of  the  dOOiiQiiaa,rmoe 
it  appears  thatas  only  abovt  150  jMds  ftoia  the  mmA  of  the 
4»ieok.  and  the  b^Miiqg  is  upwards  •of  Aalf  a  snie. 

Third.  UJs  unueoesaiify  to  give  .any>«tpiAioa  upon  ^  title 
^lii^  uader  .tine  ^assignees.  That  the  awgMes,  in  aatima 
J^i^ght  hy  them,  j^espoi^  in  those  .brought  by  them  .ugakiat  the 
debtors  of  the  baaiuapt  under  :the  fifty^sbsth  «acfaop«)  aiaat 
proi^.the  dpbft  of  the  jpetitioni^g  xreditor,  ia  faH^ostahUahad 
Jb(f  the  AivUi^ffiilwa;  m  Hftlso,  jifaat  thia  aocticm  onlgr  esteada  4o 
Aioh  aotiona  iinridebtii^  ^atiea  (Or  JieMaada*  Wlitdstar  the  pr|i|ct* 
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fl«  ftpfiAetf  t#  a  ptfrihaflerfOidardM  aiiigit«e»»  is  not  decided 
kl  ttM  c«M«  dt0d; 4ttd  ft» oyiM«»i  it  itttended  lo  1m  giTen  I7 
Ak  Cwitt,  IwcsMe  I  m  ttoarty  ^  •pNMi,  lliat  if  the  plcmtUr 
ottnNit  nske  iMt  hi*  tilte  imder  tbe«BM|g»ee8,  he  em  relj  upos 
Aie  title  dcmeA  undtar  the  mortgage  deed  firon  WeHs  and  wife 
to  Robert  Widn.  Whf  i»  the  tMe  of  the  sn^nees  diepnted? 
The  anewtr  is*  beomee  It  dmm  wet  appeat  tbat  the  penmM, 
«|Mft  wliede  petitien  the  couinflioii  iaseed,  were  creditere  ef 
tike  bankrupt,  no  evidence  having  been  offered  on  this  trial» 
that  asjF  drfit  was  in  ftuA  due  to  the  petitioner;  and  of  course 
lie  ceaMHnion»  whkh  it  the  fawtdation  of  the  whole  proceed* 
ngt,  doet  net  appear  to  hare  iatued  le^ly^  the  preceediaga  of 
pctBent  acting  uadcr  a  tpecuJ  aathoritj»  not  ben^  evMenee,  in 
HMMBebet^  ef  the  pivper  exeicite  of  the  aathority.  If  so,  then 
tke  ooaariwieik  iraprofidentlj  ittned;  becante,  what  doet  net 
qppetTt  and  wbat  it  not^  are  in  kw  the  same  tbing.  The  Coart 
traat  take  it  fer  gnaaltd»  thai  there  waa  no  petitioning  creditw, 
wMiin  the  Hfuung  of  the  Uiw;  aa4»  if  m>,  all  is  void.  Tha 
ertate  of  Welk»  thereisre,  never  passed  out  of  him  to  the  as« 
signeet;  and,  of  course  he  bed  a  right  ta  mortgage  hit  life 
estate  to  Robert  Wain.  If  the  plabttiir  had  counted  upon  the 
denise  of  Weltt  and  wife,  and  tbe  defeadants  had  wished  to 
sat  up  tiie  title  of  the  assigDees  in  onler  to  nonsuit  bim,  thej 
artist  have  given  the  very  evideace  vrfaicb  the  plaintiff  is  re- 
^[Bifed  to  gite  in  this  case;  Mid,  biling  to  do  so,  the  same  eon* 
etasioa  mast  have  resalted,  via.  that  the  commisricm  had  not 
regularly  issued.  The  recital  in  the  deed  from  the  assigneesi 
liat  Wells  waa  regalarly  dedarsd  a  banknipt,  cannot  bind  the 
piaialiff  ta  admit  tha  feet,  in  oider  to  defeat  him  upon  the  title 
set  op  under  WeUs;  and  also  to  enaMe  the  defendants,  to  defeat 
him  nnder  the  title  set  up  under  the  assignees : — ^That  is  to  say, 
to  pat  it  in  thapawer  ef  tbe  defendants  la  blow  hot  and  cold, 
and  assert  that  tha  assignment  wu  f  egakr  and  not  r^pilnr; 
which  is  the  amount  of  the  oljectaM. 
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Fourth.  This  objection  is  put  out  of  the  way,  if  the  tifle 
under  the  mortgage  is  relied  i^ion.  But  tiiere  is  nothing  in  it, 
or  nothing  of  which  the  defendants  can  avail  thensdves*  If  the 
assignees  proceeded  improperlj,  so  as  to  affect  the  intareatB  of 
the  creditors,  thej  might  complain^  and  might  perhaps  set  aside 
the  sale»  if  the  circumstances  were  strong  enough  for  the  pur- 
pose. But*  even  the  unauthorised  act  of  an  attorney,  is  not  so 
absolutely  void»  that  the  constituents  may  not  ratify  and  give 
it  validity. 

The  second  question,  for  the  consideration  of  the  jury,  is, 
whether  the  defendants  have  been  proved  to  be  in  possession  of 
flie  property  claimed  by  tiie  declaration,  or  any  part  of  it?  As 
to  the  mill,  the  evidence  being  entirely  contradictony,  in  re- 
lation to  this  part  of  the  property;  some  of  the  witnesses  testi- 
fying, that,  in  their  opinion,  no  part  of  the  mill  or  wheel  is  in 
the  ancient  bed  of  the  creek,  others,  that  the  wheel  and  fore- 
bay  are  part  of  the  mill,  and  others  again,  that  a  part  only  of 
the  wheel  and  forebay  is;  the  Court  leaves  this  question  to  the 
jury,  who  are  alone  competent  to  judge  of  the  credibility  of  the 
witnesses,  and  to  weigh  their  testimony. 

As  to  the  dam,  or  at  least  a  part  of  it,  there  is  no  dispute 
but  that  it  is  in  the  bed  of  the  creek;  and  consequently  such 
part,  and  the  land  covered  by  the  water  of  the  pond,  belong  to 
the  plaintiffs.  If  so,  the  verdict  must  be  for  the  plaintifls.  At  tiie 
request  of  the  parties,  and  for  the  r^;ulation  of  their  conduct 
in  relation  to  the  mill  and  its  appendages,  the  jury  may  ejqiress 
an  opinion  distinct  from  their  verdict. 

The  jury  found  for  the  plaintiff,  and  the  foreman  stated,  tiiat 
the  jury  were  of  opinion,  that  half  of  the  forebay  and  wheel  ta 
the  south  were  in  the  ancient  bed  of  the  creek. 

NoTx«^-In  the  above  cause,  the  defendants  moved  in  arrest 
of  judgment,  that  the  jury  had  not  found  that  the  value  of 
the  land  exceeded  500  dollars. 


0> 
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WagkimgUmt  J.  It  would  be  sufficient  to  fix  the  jurisdiction^ 
if  the  value  were  now  proved  by  ^witnesses  or  on  affidavit;  and, 
as  the  evidence  given  of  the  value  of  the  tract,  proved  it  to 
exceed,  very  far,  the  sum  oi  500  dollars,  the  court  cannot  grant 
a  rule  to  show  cause  why  the  judgment  should  not  be  arrested. 
[The  value  was  stated  i^  the  declaration.] 
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THoD.  BUSHROD  WASHINGTON,  AsMciate  Justice  of  die  Sn- 
B  KFORX  ^  preme  Goari. 

CHon.  RICHARD  PETERS,  Dutriot  Jadge. 


Greek  vs.  Sarmiento.* 

The  law  of  the  eoantry,  where  the  eootnet  is  made,  is  the  law  of  the  eontnei 
wherever  performanee  is  demanded;  and  the  same  kw  which  creates  the 
charge,  will  be  regarded,  if  it  operate  a  discharge  of  the  cootraet. 

A  debt  contracted  in  one  eoantry,  cannot  be  discharged  bj  the  hankropt  lavs  of 
another  country. 

A  judgment  in  a  state  court,  is  ooocIusiTe  in  cTery  other  state,  aud  extinguishes 
the  original  ground  of  action. 

1  HIS  was  an  action  of  debt,  brought  on  a  jadgment  recoTered 
in  the  Mayor's  Court  of  New  York,  in  an  action  of  assumpsit 
against  the  defendant  and  Mahony,  as  partners,  on  a  contract 
stated  to  have  been  made  at  Madeira.  Plea  nil  ddfet,  and  bank- 
ruptcy of  defendant  in  1801,  and  a  certificate  of  dischaige  at 
Teneriffe. 

By  the  New  York  record,  it  appears,  that  the  capias  ad  nes- 
pandendum,  was  executed  upon  the  defendant,  but  not  on  Ma- 
hony.  The  defendant  entered  an  appearance  by  counsel,  and, 
in  1795,  pleaded  non  assumpsit.  In  1796  he  was  called,  and  not 
appearing,  a  jury  was  impanelled  to  try  the  issue,  who  found 

*  The  principles  decided  in  this  ease,  being  of  peculiar  interest  and  import- 
ance, and  the  Court  baring  in  a  subsequent  case,  referred  to  it  as  the  rule  of  its 
decisioD,  it  has  been  inserted  m  these  Tohimes. 
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a  veidict  fer  tiie  snin  now  demanded,  and  in  1797  Judgment 
ymm  entered  for  the  plainMT. 

The  baflkrnptcy  of  the  defendant,  and  the  proceedings  against 
Inm,  according  to  the  law  and  usage  of  Spain,  in  the  island  of 
Teneriffe  in  1801,  and  his  certificate  and  discharge,  were  fully 
piOTed. 

For  the  plaintiff  it  was  argued ;  Pirst,  that  it  is  not  to  be  pre- 
turned,  that  the  original  contract  was  made  at  Teneriffe,  or  in  a 
country  snigect  to  Spain;  and  that  to  make  the  proceedings  on 
that  ground,  operate  as  a  discharge,  it  was  necessary  for  the 
defendant  to  preve  this  fact  (a) 

Second,  That  though  it  were  made  at  Teneriffe,  still  the 
judgment  merges  the  original  contract,  and  aflfords  a  new  con- 
sMeration  for  the  assnmpeii^  eren  though  the  judgment  should 
be  considered  as  only  prima /bct^.  evidence.  (6) 

Third,  But  most  certainly  so,  if  t^e  judgment  be  concIveiTe, 
and  that  the  eonstitation  and  act  of  congress  make  it  con- 
chime«  2  Dail.  90£. 

All  these  points  were  controverted  by  the  defendant,  and 
the  cases  Mow  were  cited,  (c) 

WASHNiTBTOi^,  J.  charged  llie  jury.  I  shall  consider  the 
validity  of  the  plea  of  tmnkruptcy,  and  discharge  at  Tcne* 
fiflfe,  first,  in  relation  to  the  original  debt,  independent  of  the 
judgment  on  which  ^is  action  is  founded;  and  secondly,  as  it 
may  affect  that  judgment. 

First,  The  rule  is,  that  the  law  of  the  country  Where  a  con- 
tract is  made,  is  the  law  of  the  contract,  wherever  per6>rti»- 
anee  Is  demanded;  and  the  same  law  which  creates  this  charge, 

(a)  DoHgL  i.,  1  Bftst  6.  (*)  S  Rep.  44. 6*  ,.,} 

(c)  3  Lord  iUine's  Equity,  367.  865.  a74.,Campb.  63.,  f  Caine's  N.  Y.  T. 

Rep.  460.,   1  Jobna.  N.  T.  Rep.  484.,  1  Massaoh.  Rep.  401.,  1  Dall.  191.  261.,  S 

EMt  ld4w.  Coop.  Bank.  Lav  Appen.  97.  30.,  1  DaU.  229.,  6  Johns.  N.  T.  ftep. 

9S7.,  5  Da  19«.,  9  East  199.,  5  M\n.  57.,  Coop.  B.  L.  961  to  373.,  8  T.  Rep. 
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will  be  regarded,  if  it  operate  a  discharge  of  the  contract.  The 
laws  of  one  country,  can  have  in  thetdaelTes  no  extra-temtonal 
force,  except  so  far  as  the  comity  of  other  nations  may  extend 
to  give  them  effect;  and  where  is  the  natioi^  that  will,  or  oiq^t 
to  acknowledge  the  validity  of  foreign  laws,  legislating  over 
persons  not  within  the  jurisdiction  of  such  foreign  country,  and 
affecting  contracts  entered  into  elsewhere,  and  with  a  view 
to  other  laws?  It  is  said,  that  France  acknowledges  the  binding 
force  of  foreign  bankrupt  laws,  to  discharge  the  foreign  debtor, 
from  all  his  contracts  wherever  made.  If  this  be  so,  I  can  only 
say,  that  the  comity  of  that  nation,  is  marked  by  a  whimsical, 
and  I  think  an  irrational  opposition,  to  that  which  obtains  in  most 
other  countries.  She  disregards  the  deciuons  of  foreign  prize 
courts,  so  far  as  they  affect  the  subjects  of  France;  althoagh 
they  are  courts  of  the  law  of  nations,  and  althougjh  all  the 
world  are  nominally  parties  to  the  causes  they  decide,  and  the 
captor  and  captured,  are,  in  reality,  the  immediate  parties;  and 
yet  she  submits  to  foreign  municipal  laws,  affecting  the  interests 
of  French  subjects,  upon  the  ground  of  a  mere  fiction,  which  in 
reality  favours  only  the  subjects  of  the  country,  where  the  law 
operates  to  the  unjust  exclusion  of  her  own  subjects. 
.  It  is  said,  that  the  rule  observed  in  the  state  of  Pemisylvaaia, 
is  different  from  that  which  is  approved  by  the  court  as  the  ge- 
neral rule ;  and  to  prove  this,  the  case  of  Millar  vs.  Hall,  has  been 
cited  and  relied  upon.  In  the  case  of  Banks  vs.  Gre^leaf,  decid- 
ed ten  or  twelve  years  ago  in  the  Circuit  Court  of  Viipnia,  upon 
the  ground  that  a  contract  made  in  Vii^nia,  was  not  discharg- 
ed by  the  insolvent  law  of  Maryland,  Millar  and  Hall  was 
cited.  It  was  then,  and  continues  to  be  my  opinion,  that  that 
case  is  consistent  with  the  rule  before  laid  down;  the  debt 
having  accrued  at  Baltimore,  where  the  goads  were  sold,  and 
the 'money  received. 

If  then  the  general  rule  be  correctly  stated,  it  is  essential  to 
the  support  of  the  plaintiff's  defence,  set  up  in  tliis  cause,  io 
relation  to  the  original  contract,  to  prove,  that  it  was  made  at 
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Teneriffe,  or  in  some  place  governed  bj  Spanish  laws.  No  di- 
rect proof  of  this  fact  has  been  giYen,  and  certainly  the  circum- 
stance of  the  defendant,  having  geDerallj  resided  at  Teneriffe, 
from  the  year  1790  to  the  year  1810,  furnishes  a  very  slender 
ground  for  presuming  it.  Occasional  absences  have  been  admit- 
ted, at  which  times  the  contract  in  question,  might  have  been 
made  at  Madeira;  or  it  may  have  accrued  there,  although  the 
defendant  had  never  left  the  island  of  Teneriffe;  since  it  does 
not  appear  where  Mahony,  the  other  partner,  lived;  and  since 
the  d^t  might  have  been  contracted,  in  a  variety  of  ways  at 
Madeira,  though  both  partners  had  always  resided  at  TenerifTe. 
If  then  this  debt  was  not  contracted  at  TeneriflTe,  the  cause  is 
against  the  defendant,  independent  of  any  change  produced  by 
the  judgment;  but  as  it  is  possible  the  jury  may  not  view  the 
evidence  in  the  light  it  is  seen  by  the  court,  it  may  be  necessa- 
ry to  consider  the  second  point;  which  is,  did  the  judgment  so 
far  alter  the  nature  of  liie  original  contract,  that  it  could  not  be 
dijwbaiged  by  the  proceedings  at  Teneriffe,  on  the  bankruptcy 
of  Sa^iniento? 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  the  ori- 
ginal contract  is  so  completely  extinguished  by  the  judgment, 
that  it  cannot  be  noticed  in  reference  to  any  question,  to  which 
it  might  previously  have  given  rise; and  therefore,  that  the  debt 
most  be  considered  as  having  accrued  under  the  judgment,  in 
the  state  of  New  York.  This  is  certainly  true,  where  the  judg- 
ment is  conclusive  and  not  subject  to  examination  in  a  court  of 
co-ordinate  jurisdiction ;  nor  does  the  court  mean  to  intimate  that 
the  rule  would  not  be  the  same,  in  a  case  where  the  judgment  is 
only  frimmfaeU  evidence  of  a  debt  But,  since  this  latter  point 
has  not  been  considered,  and  the  court  is  prepared  to  give  an  opi- 
nion upon  the  great  question,  which  has  been  discussed,  of  the 
conclusiveness  of  a  judgment  of  a  State  Court,  in  every  other 
state  of  the  Union;  it  is  thought  best  to  decide  it  now,  that  the 
point  may  be  put  at  rest  in  this  Court,  as  well  as  elsewhere,  in 
case  it  should  be  deemed  proper  to  take  the  opinion  of  the  Su- 
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nore  Mj  argued. 

The  first  section  ef  the  fourth  article  of  the  constitutioii  of 
the  United  States,  declares,  "  that  full  faitii  and  credit  shall  be 
^  pyetk  in  each  state,  to  the  frahlic  acts,  records  and  jadictai 
"*  proceedings  of  every  other  state.  And  that  congress  may,  bj 
^  general  laws,  prescribe  the  manner  in  which  such  acts,  re- 
**  cords  and  proceedings  shall  be  proved,  and  the  ^fkdt  ikmrmf.^ 
This  section  has  three  distinct  objects;  first,  to  declare*  llMt 
fall  faith  and  credit  shall  be  given  in  each  state,  to  the  records, 
Ike  of  every  other  state;  secondly,  the  manner  of  authenticat- 
ing such  records,  &c.;  and  thirdly,  their  effect  when  so  anthen- 
ticated.  The  first  is  declared  and  estubliriied  by  the  constitn* 
tion  itself,  and  was  to  receive  no  aid,  nor  was  it  susceptible  of 
any  qualification,  by  the  legislature  of  the  United  States.  The 
second  and  third  objects  of  the  section,  were  expressly  referred 
to  the  legislature  of  the  Union,  to  cany  them  into  effect  in  such 
manner,  as  to  that  body  might  seem  right;  and  it  will  presently 
be  seen  how  very  correct  this  reference  was. 

That  the  intention  of  the  constitution,  to  invest  congress 
with  tiie  power  to  dedare  the  judgments  of  the  courts  of  one 
state,  conclusive  in  every  other,  and  even  to  dotiie  them  with 
a  still  more  extended  force  and  effect,  corresponded  with  the 
strong  and  unambiguous  expressioas  used  in  this  artide*  wiH 
appear  from  the  following  considerations.  First,  It  is  presama- 
Ue,  that  the  enlightened  firamers  of  that  instrument  knew,  that 
by  the  general  comity  ef  nations,  and  by  the  long  established 
niles  of  that  couivtry,  whose  decisions  were  once  of  Mntyng  aa« 
thority  in  the  United  States,  and  to  a  certain  period,  were  stiM 
observed  and  adopted;  a  fordgn  jik^ent  might  be  made  the 
foundation  of  an  action  here,  and  was  priuia  /seie  evidence  of 
Hs  e^wn  correctness.  It  is  highly  prsbable,  therefore,  tiiat  the 
constitution  intended  something  more,  than  merely  to  reesg- 
aise  an  esttblirfied  rule  of  law,  which  witiiout  sudi  a  declara- 
tion, would  allow  in  each  state,  at  least  as  much  faith  and  eie- 
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dit  to  the  judgments  of  a  sister  state,  as  to  those  of  a  country 
foreign  to  the  United  States^  If  nothing  more  was  meant,  the 
provision  was  certainly  unnecessacy.  It  would  on  the  contnuy 
seem  more  natural  that  the  constitution,  which  was  intended  to 
^  form  a  more  perfect  union,"  and  a  more  close  and  intimate 
connexion  of  the  states,  than  had  existed  under  the  oonfedera* 
tion;  would  consider  the  judgments  of  the  several  states,  in 
relation  to  each  other,  as  domestic  rather  than  foreign  judg^* 
ments* 

Secondly,  The  change  of  the  language  of  this  section  of  the 
constitution,  from  the  parallel  section  of  the  articles  of  con* 
federation,  aftbrds  a  strong  reason  for  the  opinion,  that  the 
former  was  intended  to  give  to  the  judgments  of  each  state 
within  i}i^  other  states,  a  more  extensive  force  and  effect,  than 
the  mle  of  law,  founded  on  mere  comity,  had  allowed  to  liNreign 
judgments. 

The  fourth  article  of  the  confederation,  goes  no  farther  than 
to  declare,  that  *^  full  faith  and  credit  shall  be  given  in  each 
^  state,  to  the  records,  acts,  and  judicial  proceedings  of  the 
'*  courts  and  magistrates  of  every  other  state;"  whereas  the 
constitution  proceeds  to  add,  that  congress  may  declare  what 
shall  be  the  effect  of  such  records,  acts,  and  judicial  proceed- 
ings. And  what  reasonable  objection,  let  me  ask,  can  be  offered 
against  extending  to  the  judgments  of  each  state,  in  every  othor 
state,  the  rule  which  is  applicable  to  domestic  judgments  with* 
in  the  same  state?  Does  it  consist  with  the  peace  of  society^ 
with  the  interest  <v  security  of  individuals,  that  a  question 
which  has  once  been  fairly  tried  and  decided,  should  be  liti- 
gated again  and  again,  before  other  tribunals  of  coordinate  ju^ 
risdiction,  as  often  as  one  of  the  parties  may  chuse  to  with- 
draw himself  from  the  jurisdiction  crfthe  state,  where  the  deci^- 
Sion  has  been  made?  Is  it  right  to  open  again  the  door  of 
litigation,  which  has  once  been  regularly  closed,  and  to  re- 
esamtne  the  original  cause  of  action,  when  possibly  by  the 
deaidi  or  absence  of  witnesses,  or  the  loss  of  other  testimony. 
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tile  justice  of  the  case  can  no  longer  be  reached?  But,  it  ia  ob- 
jected, that  the  judg;inent  may  be  unjust,  upon  the  merits  of  the 
case,  or  erroneous  in  point  of  law ;  and  ought  such  a  decision,  it 
is  asked,  to  be  submitted  to,  by  the  courts  of  another  state?  I 
answer,  that  the  contrary  of  all  this  ought  to  be  presumed;  and 
let  me  ask  in  return,  which  is  the  state  that  stands  so  pre-emi- 
nent for  virtue  and  knowledge,  as  to  say  with  confidence,  that 
the  judgments  of  her  courts  would  be  more  jifst,  or  more  con- 
sonant to  law,  than  those  of  her  sister  states?  I  admit  that  the 
supposed  case,  upon  which  the  objection  is  founded,  may  some- 
times happen;  but  I  am  far  from  conceding,  that  in  all  cases 
tiie  evil  would  be  remedied,  by  a  re-examination  ai  the  cause* 
before  another  tribunal,  in  another  state;  and  the  general  good 
foibids  that  this  should  be  done. 

I  now  proceed  to  enquire,  in  what  manner  congress  have  ex- 
ercised the  power  confided,  by  the  above  section  of  the  constitu* 
tion,  to  that  body.  As  a  key  to  the  intention  of  the  l^slature, 
the  title  to  the  law,  which  is  now  to  be  examined,  deserves  pecu- 
liar regard.  The  will  of  the  people,  expressed  in  the  section  of 
the  constitution,  before  mentioned,  remained  unfulfilled,  until 
congress  should  have  made  provirion,  respecting. the  two  ob* 
jects  which  tiiat  section  had  referred  to  them;  and  the  title  de- 
clares in  explicit  terms,  the  determination  of  that  body  to  act 
upon  both.  The  words  are  *'  an  act  to  prescribe  the  mode  in 
«*  which  the  public  acts,  records  and  judicial  proceedings,  in 
**  each  state,  shall  be  authenticated,  so  as  to  take  ejfeet  in  every 
**  other  sMe."  The  law  then  proceeds  to  make  provision  for  the 
first  of  these  avowed  objects,  by  prescribing  the  mode  of  au- 
thentication, and  then  declares,  '<  that  the  said  records  and  ju- 
dicial proceedings  so  authenticated,  shall  have  such  faith  and 
credit  given  to  them  in  every  court,  within  the  United  States, 
as  they  have  by  law  or  usage  in  the  courts  of  the  state  from 
whence  they  shall  be  taken." 
It  has  been  contended,  that  this  latter  sentence,  (for  there 
are  but  two  in  the  enacting  part  of  tho  law)  means  no  more 
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that  fiiU  faith  and  credit  shall  be  f^ven  to  the  reooid,  to 
mutlieaticated;  aa  evideace,  tiiat  such  proeeedings  irere  had, 
and  such  jndgmeat  rendered,  as  the  record  iniperts.  Bat  the 
aeBteoce  does  not  go  so  far  as  this;  jfbr  it  does  not  give  fiM 
fcith  and  credit,  bat  mtdi  faith  and  credit,  as  Ae  record  has 
in  the  state  frons  whence  it  is  taken.  Now,  Congress  had  no  au- 
Ihoritf  to  declare,  that  full  faith  and  credit  should  be  given  to 
wmch  {NiUic  acts  and  records,  as  a  matter  of  OTidence;  because . 
tfe  svpreme  law  of  the  land,  had  already  pronounced  upon 
that  anbgect;  and  a  similar  declaration,  by  this  snbordinats 
body,  would  have  been  idle,  if  not  mischievous.  If  this  sen- 
tence meant  to  qualify  and  restrain  the  credit,  to  which  soch  evi- 
deace  is  entitled  under  the  constitution,  by  referring  it  to  the 
rale  of  the  state  laws  and  usages;  then  such  intention  would  be 
a  palpable  violation  of  the  oonstitution,  which  gives  to  such  evi- 
dence, Jmtl  fiiitfa  and  credit   It  is  impossible,  therefbre,  to 
Nscne  the  legislature  from  the  charge  erf  folly  or  osarpation, 
but  by  confining  the  last  sentence  of  the  law,  to  one  of  the 
two  objects,  referred  to  that  body  by  the  constitution;  and 
since  the  mode  of  authenticating  public  acts  and  records,  had 
been  provided  for,  by  the  first  sentence,  the  conclusion  is  in* 
evitaUe,  that  this  sentence  was  intended,  and  could  only  have  . 
been  intended,  to  declare  the /ores  and  ^ed  to  be  given  to  re- 
oofds  and  judicial  proceedings,  when  so  authenticated.  Under  this 
view  of  the  subfect,  the  power  to  limit  the  effed  of  such  judicial 
proceedingB,  is  undoubted;  and  it  was  wisely  left  to  the  discre* 
tion  of  congress,  to  regulate  the  degree  of  force  to  be  given  to 
soch  proceedings.  For,  if  the  constitution  or  the  law,  had  de* 
dared  generally,  that  die  judgments  in  one  state,  should  be 
conclusive  in  every  other;  very  embarrassing  qoestaons  would 
have  arisen,  as  to  the  degree  to  which  they  were  conclusive.  If 
not  conclusive  in  the  state  where  the  judgment  was  rendered, 
it  might  have  been  attended  with  mischievous  consequences,  to 
declare  them  so  in  other  states,  la  some  of  the  states,  perhaps^ 
judgment  upon  an  attaehment,  may  be  conclusive  only  as  to  tho 
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thing  attacbed;  in  otheni*  it  may  be  so  as  to  the  matter  decided, 
and  to  operate  against  the  person  and  estate  of  the  defendant 
generally.  In  others  again,  the  judgment  may  be  so  far  incon- 
clusive, that  it  may  be  opened  and  examined  upon  the  perform- 
ance of  certun  conditions,  within  a  limited  period.  The  pre- 
sent case,  affords  a  strong  illustration.  The  judgment  is  against 
Sarmiento  and  Mahony,  although  process  was  not  served  on  the 
latter,  nor  did  he  appear  or  take  defence.  Is  the  judgment  by 
the  law  of  New  York,  conclusive  as  to  Mahony P  PossiUy  it 
may  be  so,  upon  the  ground,  that  it  was  a  partnership  transac- 
tion; and  that  as  one  partner  may  bind,  so  he  may  defend  hia 
assodate.  But  a  different  course  of  reasoning  might  prevail  in 
other  states,  and  the  law  might  consider  it  only  prima  facie 
evidence,  or  no  evidence  at  all,  against  the  defendant,  who  waa 
not  served  with  the  process.  These,  and  a  variety  of  other 
cases,  which  might  be  put,  show  the  wisdom  of  the  legislatare, 
in  giving  to  such  judgments,  only  such  credit,  as  they  possess 
in  the  state  where  they  were  rendered. 

Now  let  me  ask  this  question  of  those  who  deny  the  con- 
clusiveness of  the  judgment.  If  a  court  in  Pennsylvania,  should 
declare,  that  a  j  udgment  of  a  court  of  New  York,  is  evidence  only 
that  such  a  judgment  was  rendered,  and  that  the  same  is  only 
pHwa  facie  evidence  that  a  debt  is  due  or  not  due;  does  that 
court  give  as  much  faith  and  credit  to  such  judgment,  as  is 
given  to  it,  by  the  laws  and  usages  of  the  state  of  New  York; 
which  pronounce  it  to  be  evidence,  and  conclusive  evidence,  not 
only  of  the  existence  of  the  judgment,  but  of  the  right  whith  U 
has  decided^  If  then  you  deny  to  such  judgment,  the  /orce  mid 
effect  given  to  it,  by  the  laws  of  New  York;  you  deprive  it  of 
Ae  same  faith  and  credit,  which  the  same  laws  attribute  to  it; 
and  in  truth,  the  latter  expressions,  as  used  in  the  act  of  con* 
gress,  are  synonymous  with  the  former. 

Nothing  remains,  but  to  answer  some  of  the  objections  made 
to  this  construction.  It  is  said,  that  the  judgment  which  thus 
claims  an  exemption  from  re-examination,  may  have  been  cor- 
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parte;  the  defendant  having  had  no  opportunity  to  make  his  de- 
fence. If  die  law  of  the  state  does  not  prohibit  such  an  outrage 
vpon  the  immutable  dictates  of  justice;  then  the  court  which  in- 
advertently  gave  &e  judgment,  or  a  superior  court,  would  pro- 
vide the  redress.  If  the  law  or  the  courts,  should  leave  the 
injiired  party  without  a  remedy,  I  vnll  not  say,  (because  in  this 
case  it  is  unnecessary,)  whether  the  courts  of  another  state 
would  l>e  bound  to  consider  such  a  judgment,  as  conclusiTe 
or  not.  But,  if  they  should  be  so  bound,  then  I  can  only  say, 
'diat  the  act  of  congress  was  not  passed  with  sufficient  consi-  - 
deration ;  and  that  it  may,  and  ought  to  be  so  amended,  as  to 
ghre  a  concluaiye  eflfect  to  judgments,  only  in  cases  where  the 
trial  was  perfectly  fair,  and  where  both  parties  were,  or  might, 
hare  been  heard.  But  the  supposed  case,  although  it  might 
fimn  an  exception,  furnishes  no  just  ground  of  objection  to  the 
rule  itself. 

Aa  to  the  second  objection,  it  is  said  the  judgment  on  which 
&is  action  is  founded  was  ejcpartey  erroneous  and  unjust  The 
answer  to  tiiis  is,  that  there  is  no  foundation  for  the  complaint, 
that  the  judgment  was  eaparU;  because  the  defendant  was  served 
with  pnicess,  and  pleaded  to  the  action.  If  the  judgment  be  not 
erroneous,  it  would  doubtless  have  been  reversed,  if  the  defen- 
dant had  thought  proper  to  carry  it  before  an  appellate  court  If 
the  plaintiff's  claim  was  unfounded,  for  which,  by  the  bye,  we 
have  only  the  defendant's  assertion;  he  has  no  one  but  himself 
to  bUme  for  not  having  proved  it  so,  at  the  trial  of  the  cause. 

Yhird  objection,  if  the  judgment  is  to  have  such  effect  in  this 
state,  as  it  has  in  the  state  of  New  York,  it  would  create  a  lien 
on  lands  lying  in  this  state;  an  execution  might  issue  from  the 
Major's  Court,  where  the  judgment  was  rendered  into  this 
state,  or  a  scire  facias  might  lie.  These,  if  they  be  evils,  are  al- 
together imaginary.  The  judgment  of  itself,  has  no  extra-terri- 
torial force;  the  laws  of  New  York  can  give  it  none,  nor  does  it 
obtain  it  from  the  act  of  congress*  The  courts  of  the  other  states, 
are  eojoiiied  to  give  such  fidth  and  credit  to  it,  as  it  is  entitled  to. 
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in  Hie  «iate  af  New  York.  If  it  be  coDclushre  eTideiice  of  tke 
light  it  eiitabliilie8»iii  the  co«rt8  «f  New  York,  it  is  oonclaaive 
here;  and  this  is  all  that  the  act  of  coogreM  requires.  Thero 
heweter  is  no  doubt  in  mj  mind,  but  that  congress  majr  give  to 
tiM  judgments  of  one  state,  all  the  eSect  which  it  is  eomfilaiDed 
may  follow  from  the  rule  laid  down  by  the  court;  and  i  ooafeas 
that  1  can  see  no  good  reason,  whj  such  «n  effect  may  not  iu 
part  be  given.  Why  ou^t  not  an  execution  to  issue*  upon  a 
judgment  rendered  ia  one  state,  againnt  the  person  and  effects 
of  the  defendant,  found  in  any  other?  It  is  unnecessary*  how« 
ever,  to  moot  the  policy  of  the  Mbsasure,  which  must  rest  with 
owigress  in  its  wisdom  to  adopt,  if  it  shoold  seem  right  to  that 
body  to  do  so. 

Upon  the  whole,  it  is  die  opinion  at  the  Court,  that  this  jucfg- 
ment  is  osadusive,  and  amounts  to  a  complete  extinguishnieni 
of  the  original  contract,  wherever  it  might  have  been  nukde; 
and  consequently,  upon  the  rule  first  Ud  dowii«  the  baakiii|»t- 
cy,  certificate  and  disckaige  of  the  defendnant  atTeneriffe»  af- 
fprd  no  bar  to  the  plaintiff^s  present  demand*  and  your  verdict 
<*ght  to  be  for  the  plasnti£ 
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Hoo.  BUSHBQD  WASHINGTON,  AMooUte  Juaiiee  of  ibe  $a- 
B»omx<  premc  Court. 

Hoo.  lUOHARO  KTBK8,  Dittrfet  Judge. 
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GlLFtM  MS.  COKflK^UA* 

ActfoB  SoF  dtmnfirm^  lor  notdalivcipiif  te«9,  aMordiig  io«  vnltMi 
tandimfMJL  Ciiiti^li«ii«0oU»triapcr9M9tQf  n  A«Miic«B«li^««wi4^ 
th»yl«ntiil^  wd  Ibe  drfindaid^  «  HoiynerahMit  «f  CuUn^«)  i^ 

WhepB  •DwteMtJa  ia  wiiii^  ijwKmfiiBi  ywfnoM  to  md leading  toii^  imaot 
be  ^wtmim  iidenee. 

£fMleii«e  to  iirove  lk»ud,  bf  ibMci^g  ii  wa»  in  tbe  power  of  tbe  defcndant  4tbMre 
ebanged  tbe  tees,  after  tbey  bad  been  emnioed  bj  tbe  pbdntifla*  i^eoi^  is 
iBodiwanbktibe  eootraet  ^  ibe  defendaiit  baving  atipttUted,  (bat  tbe  •teaa  nT 
the  beat  qnali^  abotdd  be  Mivm^d,  en  bmird  ike  pUmt{/V  ^ki^ 

An  aeeonnt  aalea  of  tbe  entire  cargo,  cannot  be  giveu  in  evidence  by  the  df- 
ftndutt,  e%en  tbe  fafteraat  effbe  fMOiy  agdbiit  ^bon  ittaofia^  was  aei|iarace 
aid  «ot  joMit»  and  wben  Ibe  defeodant  doea  ncA  Huand  to  4«poieb4bc»Brpante 
aeeonnt  of  aalea  of  tbe  plantift'  interest  in  the  paoperty  aold. 

After  tbe  defendant  bas  eloaed  bis  testimo^j,  the  plaintifra  vill  not  be  permitted 
to  pve  additional  evidence  on  a  point,  apon  vhidi  they  had  already  examined 
%iCneaRs,  and  on  nWcb  MUMiig  wv  had  been  pi^vM  by  oie  denodant. 

i«o«spbfai  mtrannatiMi  wMeb  bid«ane  ont  flptn  fbn  defendnntfi tetfl> 
F»  was  a|loa«ds«Bd  tbe  pbdntiSs  were  suffered^  after  their  iestino^y  la  ebiaf 
▼aa  eloaed,  to  examine .  wtneasea  to  repel  an  ai^imen^  which  might  be 
drawn  from  tbe  stiftementa  of  tbe  defendant's  witnesses. 

Tbe  examimitiooa  «f  tbe  aapereargoes  of  tbe  master  chests,  and  ilidr  letters  to 

f«)  Aatkia  k  ^ibeirst  efneerica  leases  wrismg  oiit  ef<}nnlOB  Contnats, 
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the  pfadntiiTiy  eipremng  their  Mtiafaetkm  with  the  qualitiei  of  the  teM» 
not  eoDdusiTe  evidence  of  their  qoalitj,  if  in  faet  the  tens  were  not  of  the 
qnaKty  represented. 

It  is  no  exense  for  the  non-performanee  of  a  contniet  to  deliver  "prime**  ''first 
ohop"  teas,  that  the  season  of  the  year,  when  the  teas  were  to  have  been  de» 
Iivered».was  nqfavottrabli  to  the  best  teas  bebg  at  market. 

What  is  the  proper  test  of  the  quality  of  teas,  part  of  which  were  sold  in  PhUadal* 
phia,  and  part  at  the  sales  of  the  Dutch  East  India  Company  at  Amsterdam. 

Qnere.  Whether  the  qaality  of  the  teas  should  be  asceilamed,  by  eompariof 
them  with  the  highest  prices  for  which  other  teas  were  sold  at  Amsterdam  at 
the  same  time,  or  with  an  average  of  the  prices;  or  what  rale  should  be  adopted? 

The  sates,  at  Amsterdam,  of  teas  of  prime  quality,  compared  with  the  sales  «f 
the  phinUfTs*  teas,  furnish  the  rate  of  lost,  which  is  to  be  applied  to  the  fii*8t 
cost  in  Canton;  but  these  sales  do  not  furnish  the  amaiou  of  let; 

No  damages  are  to  be  allowed,  for  any  profit  or  gain  the  plaintiff  might  have 
obtaioedy  by  exchange  or  otherwisct    • 

Interest  on  unliquidated  damages  is  not  allowed. 

If  the  cross  interrogatories  are  not  putto  a  witness,  examined  under  a  oommimioD, 
the  deposition  of  the  witness  cannot  be  read. 

His  no  olijeetion  to  a  deposition,  that  it  is  in  English,  and  commisnonerB  before 
'  whom  it  wei  taken  were  Dutehmen,  and  do  not  state  that  they  had  the  asast- 
aaee  of  a  sworn  Interpreter.  Nor  is  it  an  objeetioa,  that  the  erom  interrogatoiiei 
were  not  put  to  eaeh  witness,  Immediately  after  he  had  answered  the  chief  in* 
terrogatories,  but  were  put  to  him  after  all  the  chief  interrogatories  were  an- 
cwered  by  all  the  witnesses;  nor  is  the  commission  defeetive,  bceaaae  the 
coBimissioAers  and  their  eterk  were  not  sworn. 

Those  who  execute  a  commission  are  appointed  by  the  Court,  and  although  they 
may  be  nominated  by  the  parties,  they  are  not  theh-  agents. 

1  HIS  was  action  on  the  case,  on  a  contract  made  betireen  the 
Siipercai|;o  of  the  Plaintiffs,  merchants  of  Philadelphia,  with  the 
defendant,  who  was  a  Hong  merchant  in  Canton ;  in  writing,  but 
not  under  seal ;  whereby  the  defendant  agreed  to  deliver  to  the 
Supercai^y  Redwood  Fisher,  a  cargo  of  tea,  for  the  Pennsjlva- 
nia  Packet,  at  certain  prices,  fixed  in  the  contracts;  the  same  to 
be  fresh,  prime,  and  of  the  first  chop.  The  breach  laid  in  the  de- 
claration was,  that  the  teas  were  not  of  the  quality  stated  in 
the  contract,  but  were  very  inferior,  &c.  Plea  non  assumpsit 

The  Plaintiffs  proved;  that  the  Pennsylvania  Packet  was 
loaded  for  Canton  in  1805,  with  about  eighty  thousand  dollars 
specie,  whereof  one  half  was  shipped  by  the  plaintiffiby  on  their 
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owu  acceant,  one  fourth  by  Dunant,  and  one  fourth  by  Joshua 
Fisher ;  and  also  that  she  had  on  board,  about  fourteen  thousand 
dollars  worth  of  ginsang.  Redwood  Fisher  and  James  Reed» 
were  constituted  the  supergargoes;  and  a  letter  of  instructions 
giren  to  them  bj  the  shippers,  stating  their  separate  interest, 
and  that  tiie  teas  to  be  purchased  were  to  be  marked  with  the 
names  of  the  respective  shippers,  according  to  their  interests  as 
abore  mentioned.  Mr.  Redwood  Fisher  gave  evidence,  that  upon 
his  arrival  at  Canton  he  secured  the  ship  with  the  defendant, 
and  entered  into  the  contract  stated  in  the  declaration. 

The  defendant's  counsel  objected  to  evidence  being  given  of 
any  conversations  with  the  defendant,  leading  to  the  contract, 
and  tending  to  explain  and  in  any  wise  to  vary  it  (b) 

By  the  Court.  Evidence  to  explain  or  vary  the  contract  is  im- 
proper; all  conversations  leading  to  the  contract  are  merged  in 
it;  and  if  the  evidence  offered  to  be  given,  be  only  to  confirm 
die  contract  as  stated  by  plaintiflfe'  counsel,  then  it  is  improper, 
because  unnecessary ;  the  defendant  not  meaning,  as  his  counsel 
declares,  to  impeach  it 

IThe  delivery  of  the  teas  and  the  payment  for  them  were  fully 
proved.  The  cargo  was  brought  to  Philadelphia,  in  August  1806, 
in  good  order;  and,  (except  about  two  hundred  and  sixteen  boxes 
which  were  sold,)  remained  in  store  till  March  1807;  when 
it  was  sent  to  Amsterdam,  consigned  to  Hope  and  Co.,  who 
placed  it  in  the  warehouse  of  the  East  India  Company,  who 
have  the  exclusive  privilege  of  selling  teas  there.  These  teas, 
amongst  others  in  the  possession  of  this  Company,  were  sold  at 
public  sales,  according  to  the  usage,  part  in  August  1807,  and  the 
residue  in  July  1808;  of  which  sales,  printed  copies  were  made 
out  of  the  whole  sales,  as  is  usual,  and  forwarded  to  the  plaintiffs. 
From  a  comparison  of  these  sales  it  appeared,  that  the  plaintiffs 
teas  sold  for  less  than  some  other  teas  of  the  same  kind,  which 
<me  of  the  witnesses  attributed  to  their  being  of  inferior  quality. 

(&)SBiiiiie3r,  517.,  1  Johni.  Rep.  414. 455.,  5  Johni.  Rep.  138.,  2  Gaines,  155., 
5  Boi.  and  FttlL370.;  19  East,  6. 
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The  plaitttiflb  oHmtinI  in  eiddence,  certain  dtfpositinw  takes 
mndef  a  cemmiasioa  ta^  Amtterdam,  which  were  objected  to»  for 
tte  following  reasoas :  1 8t  One  of  the  depoaitionfl  was  taken  upew 
the  direct  interrogatoriea  of  the  plaintiffa»  but  the  cross  intenr^- 
gatoriee  were  not  put  to  the  witness*  dd.  The  depositions  are 
written  in  English,  though  the  Conmissioners  are  Dutchmen, 
and  it  does  not  appear  that  there  was  a  sworn  interpreter.  3dii 
The  cress  interrogatories  are  not  put  to  each  witness,  after  he 
has  answered  the  direct  intentigatoriesi  but  after  they  have  been 
answered  by  all  the  witnesses^  4th.  The  conniissioners  and  the 
elerk  were  not  sworn.  In  answer  to  the  irst  objection  it  was 
iaid»  that  the  omission  to  put  the  cross  interrogatories  was  the 
fault  of  the  defendant's  comnussioner,  or  agent;  and  therefore 
ooghi  not  t»  aftct  the  deposition, 

Bf  tiie  Cowri.  It  is  a  great  mistake  to  call  the  commissiotter 
appointed  by  the  defendant  his  agent;  he  is  appointed  by  the 
courty  though  nominated  by  the  party,  and  is  no  more  the  agent 
6f  the"  party  nominating  him,  than  an  arbitrator  is  the  agent  of 
the  party  who  chose  him.  The  particular  deposition  objected  to, 
because  the  cross  interrogatories  were  not  put,  cannot  be  read; 
that  ol^ection  does  not  upply  to  the  other  depositions  taken 
wider  the  commission.  There  is  not  the  slightest  weight  in  any 
other  of  the  objections  tb  this  commission. 

The  plaintiffs  having  offered  evidence,  calculated  to  show, 
that  after  the  examination  made  in  Canton,  by  the  purchasers 
of  teaa,  they  may  be  changed,  and  teas  of  a  different  quality 
imposed  upon  them ;  The  Caufi  stated,  that  this  action  being 
upon  the  contract,  no  evidence  ought  to  be  given  calculated  to 
impwte  fraud  to  the  defendant  It  is  not  sufficient  for  the  de« 
fendant  to  show,  that  the  teas  which  were  examined  by  the 
supercargo,  answered  the  deseriptimi  in  the  contract,  if  those 
il4iidi  Were  delivered  on  board  did  not.  He  was  bound  to  deliver 
them  of  tiiat  quality  on  board,  unless  the  supercai^  received 
them  on  shore  at  his  risk. 

On  the  part  of  the  defendant  it  was  proved;  that  the  usage 

(1) 
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in  Canton  was,  for  the  American  merchants  to  secure  with  one 
of  the  Hong  merchants.  That  one  chest,  called  the  muster  chestt 
out  of  each  chop,  (consisting  of  a  great  number  of  chests  of  each 
quality,)  was  sent  to  the  Factory,  or  residence  of  the  purchaser, 
for  his  examination.  If,  after  trying  it  himself  and  taking  the  ad- 
vice of  otht^rs,  on  whose  judgment  he  relies,  he  approves,  the 
whole  quantity  purchased  is  sent  to  the  weigh-house,  where  the 
diests  are  weighed  and  marked  anew ;  generally  the  next  day, 
they  are  sent  down,  in  one  of  the  Hong  boats,  to  Wampoo,  about 
twelve  miles  from  danton,  where  the  ship  is  moored.  That  the 
purchaser  may,  if  he  pleases,  examine  every  chest  of  tea,  though 
this  is  unusual ;  and  he  may,  if  he  pleases,  remain  with  the  teat 
after  it  is  weighed,  and  accompany  it  to  the  ship.  That  the  su* 
perior  teas,  are  to  be  purchased  from  September  to  middle  of 
December,  and  those  afterwards  purchased  are  inferior;  the 
best  having  been  selected  before  January, 

The  defendant  offered  in  evidence,  a  paper  sent  to  Joshua 
Fisher,  one  of  the  shippers,  and  delivered  to  the  defendant  by 
Fisher's  executor,  containing  an  account  of  the  sales  of  the 
whole  cargo  of  teas  sent  to  Amsterdam,  signed  by  Hope  and 
Co.  By  the  Court  Fisher,  Dunant,  and  the  plaintiflb,  were 
separate,  and  not  joint  owners  of  this  cargo;  and  it  is  therefore 
improper  to  give  in  evidence  in  this  cause,  an  account  of  the 
sales  of  the  entire  cargo  sent  to  Mr.  Fisher;  the  defendant  ac- 
knowledging, at  the  time  he  offers  it,  that  he  does  not  mean  to 
impeach  the  account  of  sales  from  Hope  and  Co.  which  has 
been  given  in  evidence  by  the  plaintiflb. 

After  the  defendant  had  closed  his  opening,  the  plaintifi 
offered  to  examine  witnesses,  as  to  the  custom  spoken  of  by  the 
defendant's  witnesses,  in  relation  to  purchasing  of  tea  at  Canton. 
By  Ihe  Court.  In  your  opening  you  examined  witnesses  on 
this  subject ;  and  as  nothing  nlsw  in  relation  to  it,  has  been  given, 
in  evidence,  it  would  be  improper  for  the  plaintifis  again  to 
examine  witnesses  respecting  it. 

The  counsel  moved,  that  they  might  examine  the  Supercai^, 
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to  expAain  «.  traasaction*  which  had  coine  out  on  the  defendantV 
testunoiiy,  respecting  ginwing^  which  had  been  smuggled  on. 
shore  {from  ike  PeAasjlvania  Packet;  and  also  to  nepel  an.  ar- 
gument which  thp  defendants  testimonj  would  authorute,  that, 
it  was  the  duty  of  the  plaintiffs'  8up€fx:ai;go,  to  have  examined 
for  himself*  ^11  the  teas;  and  that  it  was  to  be  presumed, 
either  that  he  had  done  «j»i  and  was  satisfied;  or»  that  having 
n^lected  to  do  so^  the  defendant  was  not  liable.  It  was  intended 
to  <be  proved,  that  the  defendant  tshl  the  supercargo  hje  need 
not  examine  the  teas»  as  he  the  defendant  was  bound  by  his 
contract  to  deliver  hin  good  teas.  By  the  Court.  As  to  the  af- 
fair of  the  ginsiwgr  the  plaintiflfs  have  certainly  a  right  to  ex- 
amine witnesses  to  explain  it  They  may  also  repel  any  aj;gumeni(; 
to  be  drawn  from  the  evidence  given  by  the  defendant,  that  the 
plaintiffs'  supercai^goes,  either  examined  the  teas  and  were  sa^ 
tisfied  with  them,  or  that  they  m^t  have  done  so,  and  were 
therefore  guilty  of  a  faulty  negligence  in  not  doing  so.  The  evi- 
dence offered  to  be  given  is,  in  this  point  of  view,  jproper. 

The  plaintiffs  contended,  in  their  summing  up,  that  the  infe- 
riority of  the  prices,  which  these  teas  commanded  at  the  Am- 
sterdam market,  to  other  teas  of  the  same  denomination^  was 
conclusive  proof,  that  they  were  not  primes  apd  of  the  first  chop, 
as  stipulated  by  the  contr^:  and,  duU  in  ascertaining  the 
quality  of  these  teas,  by  comparing  the  prices  at  which  they  sold, 
with  most  of  other  teas  of  the  same  denomination,  the  con|ia- 
rison  ought  to  he  mad€v  ^th  those  boxes  which  sold  for  the 
highest  prices,  and  not  with  the  aven^  of  the.  whole  quantity, 
•ay  five  thousand  chests,  out  of  which  these  few  chests  were 
selected;  and,  that  in  estimating  the  damages,  the  plaintiffs 
were  entitled  to  the  difference,  between  the  sale  of  their  teaa, 
and  such  highent  priced  teas;  together  with  the  gain  by  ex- 
chaniige^  which  would  have  made  upon  such  difference,  had  thqr 
received  it;  and  also  interest  upon  the' whole. 

The  defendant  insisted,  that  the  8upercaif;oes  were  satis- 
fied with  the  teas, a^d  so  expnessed  themselves,  to  their  owners; 


• 

4tMeh,  iAi4[ei''fteTalr  e6B8Mcii<m  of  Ihe  edntlfact,  hsd  ^xctttded 
tey  dftini  by  the  plaintfft  upon  the  «ulijeet  of  quality.  That  ^s 
▼edsd  hating  arrived  at  Gitiitoli,  out  of 'the  season  for  the  be#t 
•tett,  tfie  contract  doght  ^to  be  constnied  in  reference  t»  thact 
tireufMatanee;  «o  as  to  mean  saeii  prime,  first  chop  teas,  as  wehe 
f6  l^obtained  at  that  time.  'Ph^  insisted,  that  the  sales  of  a  part 
of  ih^  cargo  tit  !PMladelphiiEi,  With  wMch  the  plaintiA  were  latis- 
Sed,  beieattse  no  cbdm  is  made  on  ad^oan^  of  fimt  qvantiQr,  is 
coffclttslire'as  to  the  qutdhy  of  ihe  whole  caTgo;  which  the  sales  at 
A'riistehkfm  e^dnot  i^ffect  Bilt  nt  all  ch^difts,  1iie«ile|  of  the  plain!- 
liS8''teal  at  Am«t€fdaln,  should  be  compared  with  tlM  average 
furide  of  the  wtrale  of  oath  detteminn^n ;  ih  which  ease,  it  wiraM 
kppettr.  Hat  the  plaintilb  had  tidt  a  pretence  of  cfcsiaft;  and  ako 
thkt  fheir  daiin  waii  iihfiMinded,  toince  it  ap^efli^  that  thej  had 
^ade  a  cbniiderabte' profit  upon  the  i^hide  Toyiage. 

WMSOfft^tOi^,  J.  ehairged  ^e  jtif.  The  contract  upon 
Wlifch  this  actioir  is  fbutided,  obliged  the  defendant  to  d.eliver  to 
ttie  tttidHttRb*  Superba^igo,  a  cei^n  quantity  of  teaft,  of  diffefirent 
kii^ds,  at  Mpulated  prices ;  the  same  to  be  fresh,  prime,  and  of  the 
Htni  chop,  to  their  en^re  safirfactidtt.  Tbit  true  raeaniifg  of  thfe 
words  •'Prime,*  **  First  Chop,"  (the  latt^  of  which  seems  tohaif% 
been  tmptfrted  froto  th^  Eaist  into  the  mei^aintae  language  of  <bis 
country,)  of  cotirse  iii  familiar  to  a  jury  ef  Itt^cbaUte,  abd  can  be 
better  ^liaerAobtf  by  lihem,tbmi:b^  the  court  This  being  done,  k 
is  theh  aihnTHed  by  flie  deTeiidfllnt^  counsel,  that  Cottsequa  was 
fNHi^.  to  deliver  teas  of  the  described  qualityibut  they  contend, 
•Ihr8t,thatff  the  supefe%argoes  wefie  iatisfiedj^hich  thef  express^ 
Hbemselves  in  their  letters  to  the  plaintiflb  to  be,  by  stating  that 
the  cargo  Was  composed  of  teas  of  thb  first  quality,)  that  thb 
^  plaintiffs  cannot  afterwards  object  to  the  quality,  in  an  actidn 
upbn  tiie  contract;  secondly,  that  ^ese  woi^s  as  descriptive 
of  the  quality,  should  be  construed  in  reference  to  the  season  of 
Ibfe  year,  and  tiie  state  of  the  maricet.  The  court  cannot  sand- 
lion  etfter  of  these  arguments.  As  to  the  first,  it  is  most  obvious. 
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from  the  usage  of  this  trade  at  Canton^  as  gmn  in  evidence* 
the  purchaser  never  examines  all  the  teas,  with  which  he  is  to  be 
furnished,  and  seldom  more  than  the  muster  chest,  which  is  sent 
to  him  for  that  purpose;  reljing  upon  one  of  the  Hong  merchants^ 
that  the  quality  of  die  entire  parcel  of  each  denomination,  will 
correspond  with  the  sample  sent  Besides,  if  the  satisiaction  of 
th«  purchaser,  either  expressed  or  implied,  can  dispense  with 
the  necessity  of  the  tea  answering  the  quality  stipulated  in  the 
contract;  his  dissatis&ction,  however  capricious  and  unreason- 
able, might  prevent  the  seller  from  fulfilling  his  contract  The 
real  meaning  of  the  contract  is,  that  th^  teas  shall  be  of  the 
agreed  quality,  such,  as  the  purchaser  ought  upon  examination 
to  be  satisfied  with.  The  declarations  of  the  supercargoes,  that 
the  caigo  was  of  the  first  quality,  made  as  they  were  in  this 
case,  without  examination-;  could  only  have  been  upon  the  faith 
of  the  contract  and  the  honour  and  judgment  of  the  defendant 
Second,  The  quality  of  ^e  teas,  engaged  to  be  delivered,  should 
certainly  be  considered  in  reference  to  the  general  market  of 
Canton,  so  as  to  preclude  a  construction  which  would  compel 
the  defendant  to  deliver  teas,  not  usually  brouj^t  there  for  ex- 
portation. But  if- the  advanced  season  of  the  market  should  be 
admitted  to  control  the  general  and  strong  expressions  6f  the 
contract  it  would  be  difficult  to  know  where  to  stop;  such  a 
construction  might  sanction  the  delivery  of  inferior  teas*  in  the 
face  of  a  contract  which  stipulates  for  those  of  prime  quality. 
The  defendant  ought  to  have  known,  whethar  from  this  or  any 
other  circumstance,  he  could  or  could  not  comply,  strictiy,  with 
his  engagements;  and,  consequentiy,  he  ought,  in  the  latter  case, 
to  have  qualified  the  expressions  used.  The  true  meaning  of  the 
contract  bring  ascertained,  the  next  question  is,  whether  it  has 
been  broken? 

There  were  two  modes  by  which  the  quality  of  these  teas 
could  be  tested:  Examination  by  competent  judges,  and  com* 
parison  of  the  prices  given  for  these  teas,  by  persons  after  ex- 
amination with  other  teas',  of  the  same  denomination^  sold  at 
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flie  tame  Hmt,  aad  under  ibrn  wmt  drcamstaiices.  The  plain* 
ti&  rely  vpoB  the  latter,  and  generaily  spedking  it  maj  iiir- 
niab  a  tolerably  jaat  criteaen  of  value,  though  not  alwaya  to  be 
relied  upon.  That  sales  at  auction,  are  not  always  a  decided 
test  of  qnalitjF,  common  experience  has  proyed*  It  somettmes 
happens,  that  a  dilference  takee  place  where  the  quality  is  pre- 
cisely the  same,  arising  from  the  various  motives  which  actuate 
tiwse  who  bid.  If  the  age  of  the  tea  contributes  to  its  deteriora- 
tioB,  that  would  be  another  reason,  why  the  comparison  might 
not  be  inftllible.  In  this  ease»  as  the  first  sale  at  Amsterdam 
WIS  one  and  a  half,  and  4»  seoond  two  and  a  half  years 
after  they  were  purchased;  whether  the  teas  in  question  were 
aftcted  in  quality  by  this  cause,  by  sea  injury  or  dtherwise,  you 
must  decide* 

The  defendant  however  contends,  that  tiie  sales  at  Philadel- 
phia, ought  to  be  considered  as  conclusive  of  the  quality  of 
these  teas;  and  certainly  this  argument  is  entitled  to  the  seri- 
ous Gonsidenition  of  the  jury.  The  unexceptionable  quality  of  one 
mA  of  the  caigo,  takui  out  indiscriminately  from  the  whole,  and 
sold;  and  of  course  examined  and  approved  of  by  the  different 
purchasers  ;afibrds  strong  evidence  of  the  good  quality  of  the 
whole  caigo,  before  it  left  Philadelphia ;  and  if  you  should  be 
of  this  ofrinion,  the  case  is  cleariy  in  favour  of  the  defendant 

But  if  you  should  prefer  the  test  contended  for  by  the  plain- 
tiffs, then  another  question  arises  9--ought  the  sales  of  these  teas, 
to  bo  com|Muned  with  those  of  the  highest  sales  of  other  teas,  of 
correspondent  denominations,  or  with  the  average  of  those  sales? 
The  plaintiffs  contend  for  the  former,  and  the  defendant  for  the 
latter.  The  Court.is  of  opinion  that  both  are  wrong.  The  plain- 
tifs  are  so,  unless  they  first  prove  that  the  comparison  of  one 
thing  to  another,  by  auction  prices,  is  an  onvaryiDg  test  of  quality, 
whioh  it  certainly  is  not  The  defendant's  rule  is  also  wrong; 
because  it  would  result*  in  comparing  teas  which  ought  to  be  of 
the  first  quality,  with  those  of  inferior  teas,  so  far  as  inferior 
teas  eompooe  the  quantity  firom  which  the  average  is  taken;  and 
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nich  ten jniwt  mmmmni^  ton  afart:if  tibt; Avenge^ if  pm^ 
be  the  test  of  qualitj^  Sonw  rale  betmreen  -iheee  cGotemes  miy 
be  nore  Hkdj  to  sncitbe  jnelke  eC  the  caw^  itUoh  4he  jivy 
may  probably  devise. 

dappoemg  thsrt  tbe  jury  sbaH;  faaire  tetfled  aU  vtbesttpofaiia  te 
tbw  satisfactioii,  that  is,  thslt  Ms  cMtnct  Ihaabeen  latiUed 
as  proired  by  the  eaks  at  Pfaikidetphsa j  'or  net  fiiHttW*  aa  |imt* 
ed  by  4h«  Aadsterdom  8aks;.Aad  in  >thi»  lalitef  joues,  tikai  iha 
teas  in  qmtion  eugfit  te  be  josmpared  with  tlae  higkostaales  or 
witb  tile  average  price,  iir  irilk.  soase  prise  bebsroeii  iheae  asr 
trenoes;  the  ianpsriaiit  qvestion  temaiiiB,  What  ought  te  be^be 
vale  by  which  dBiiiages'«boiiM*be  assassed?  Tbefbdntilh  daiia 
ihe  diSBrettce  between  tba  piices  oi  thdfar  Aeam,.Bad  the  Ugfaest 
sales  of  other  teas,  at  the  same  time.  Besides  the  stfsntioa  ta 
this  mode  before  ndtieed*  these ^isaBollMr»  wUcb .«»  that  this 
would  be  to  sabject  the  dcfcndaiit  to  ithe  oasuaitica  of  » dbrai^ 
market,  wtth  wUdi  hehas  Mtimig  tedo.  ThedfciimnB  apim^ihis 
pmnt  incaaaaof  «naanaiaB»rha.Yea«bnpagheaanigaBt4be<|iiaa« 
tioa.  In  those  cases  the  inaMrd,  if  tfas^JMraign  markot  tba  h^ 
may  with  at  least  aaensUpoct  isf  tmasA  say  te  the  aftdiarwriter> 
^  yoa  prsoMBed  to  iademaify  me  agaiiBStiall  lose  ariaing  ibasa 
certski  lisfas  in  tins  vagmlgSi  ud  any  lose  la  funecaaaly  the 
amount  for  wfakh  t^m^eargo  woaid-  bane  sold*  .bad  it  <sndyed 
safe;''  and  the  nnderwiiter-flaiigbt  nae  the  aaaw  iatignagOy  in 
case  the  market  was  low;  Yei  the  deoisiaM*  are»*  Aat  this,  mio 
derwntor  is  net  to  be  go^mmed  by  the.iire%a  toHuhst.  Bat  in 
this  case,  <he  contsaat  ef  the  defendant  was  flsaMly  ta  Miter,  act 
Canton,  teaa  ef  aoettain  qaaltty*  It  waa  nothingto  himwhatthe 
plaintiiF  did  with  tiiem,  at  what  market,  or  at  what  time  Urnf 
might  choose  ta  sell  tbem.  It  wonU  bemost nnveaaonablei te bald 
the  defendanrt  bound  ta  make  ap  ksacs,  whidi  oiightariBe  oat 
of  the  speenlations  or  auaoalcttlations  of  the  plaintiffs  ta  arbiek 
he  was  not  priry  and  in  do  nespect  oonaeBtaL  if  a  man  aatt* 
tract  to  deKver  a  qoantity  of  floor,  for  instsnce,  by  a  paitita- 
lar  day,  and  &ik;  or  delmr  it  of  a  qoality  ^oiMar  to^t^ti* 
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pulited  f<Nr;  all  that  can  be  claimed  from  him  in  the  first  case» 
is  the  price  of  such  floor»  at  the  time  and  place  when  and  where 
it  was  to  have  been  delivered;  or  in  the  second,  to  make  up  the 
difference  in  the  quality.  He  would  never  be  permitted  to  resort 
to  a  fbre^B  mailcet,  to  whidi  he  might  have  carried  it;  to  fix 
the  standard  of  his  loss. 

Upon  this  principle  therefore,  the  jury  will  consider  the  sales 
at  Amsterdam,  and  the  comparison  of  them  with  those  of  other 
teas,  not  as  furnishing  the  amount  but  the  rate  of  loss; — and 
havmg  aaoertsined  that,  whether  it  be  ftve»  or  be  ten,  or  any 
other  rate  per  cent;  then  to  apply  thai  rate  to  the  prices  of 
the  same  articles  of  first  quality  at  Canton,  when  these  teas 
were  ddireied;  of  wUdi,  in  the  absence  of  other  evidence,  the 
prices  agreed  upon  in  this  contract  may  be  taken*  The  result 
of  this  operation  will  furnish  the  proper  rule  of  damages,  shoidd 
you  give  any. 

The  claim  cS  the  plaintiff^,  for  the  supposed  loss  of  whatHiey 
mifjht  have  gained  by  the  difference  of  exchasi^  lyon  the 
amonnt  to  which  yon  nay  tUak.  them  eBtitkd,  is  too  wtiajra^ 
gant  tolie  trcated  serienaly.  They  mighlas  well  claim  ail  <fae 
profit  which  mi||ht  have  been  made  by  investing  that  money  in 
a  caigo  of  goods  in  Bng^and,  and  then  selling  them  in  the 
Unitad  iUatos,  aad'so  as.  Aa 't*  i«4cres1^  this  is  a^question  ge- 
nerally in  the  discretion  of  a  jury.  Bntit  is  smvI  ngreeahkito 
legal  primciplesi  to  allvw  imterestim  nflBquidaitadand  cooAeated 
daiais>  aawaditig-soMnch  iakdamsgsH 

llmjiwy4(Mid«<iiardiotforiii«timnwnid  ire  hundredmiri 
l%>OK  AoHrni  4m  daim  ^  «e  iMmUKk  was  vpMida  «f 
tmmtf4m%  thensand  dolisfa. 
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Hon.  BUSHBOD  WASHINGTON,  AwMMto  JwtiM  of  Um  Sih 

premeCourl 
Hon.  ROBBRT  MORR19»  Dbtriei  Judge. 


Trtow  vs.  White. 

It  if  not  A  foandttion  for  t  oounit,  that  the  dedantion  for  n  mvarion  of  a  patent 
right»  doet  not  lay  the  aet  eomplained  of  to  be  **againat  the  form  of  the 
ttatate,**  under  whieh  the  rights  of  plaintiff  are  derired.  Centra  fvrman  9tatuU, 
b  a  matter  of  form,  and  may  be  eurad  by  vvrdiet. 

When  the  dcdarationprofeiiea  to  aet  forth  the  flpealfioation  in  a  patent,  at  part 
of  the  grant,  the  tlighteit  varianee  at  fatal,and  the  defendant  ia  entitM  to 
elaim  a  nonaoit  In  general^  it  ia  wiffieient  to  state  the  grant  in  sobstanee,  in  the 
decUntioo. 

Action  for  violating  a  patent  right  ef  the  plaintiff,  for  a  ma- 
chine for  making  combs* 

After  reading  the  pleadings,  the  defendant  moved  for  a  non- 
gait,  on  the  ground,  that  the  declaration  does  not  laj  the  act 
complained  of,  to  be  against  the  form  of  the  statute,  but  merely 
chums  damages  at  common  law.  (a)  To  support  the  practice  of 
a  motion  for  a  nonsuit,  at  this  stage  of  the  cause,  the  connael 
cited  1  Esp.  Rep.  484.,  2  Campb.  S97.»  1  Do.  253. 

On  the  other  side,  the  counsel  contended;  that  the  declaration 
states  the  patent  to  be  granted  under  the  act  of  Congress*  and 

(a)  1  Com.  Dig.  SSSi,  1  Chit^on  Plead.  S57^  SBaatSil^  WiL  Rep.  590., 
Fetsenden's  Forms  909.,  S  Woodeson  914.,  4  Bur.  9397.,  5  John.  Repw  17S., 
I  Snnnd.  1S5.  p.  i.,  4  Bnr.  9988. 9351. 

(1) 
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tMiiigsihem  into  courts  and  also  states  the  case,  precisely  within 
the  act.  Contra  formam  iUttuti,  therefore,  need  not  have  been 
laid.  Mr.  Chittj  gives  the  forms  of  declarations  in  this  case,  in 
which  these  words  are  not  inserted,  (b) 

The  court  refused  to  direct  a  nonsuit  on  this  ground,  inclin- 
ing to  the  opinion,  that,  as  the  case  stated  in  the  declaration,  is 
precisely  within  the  act  of  Congress,  to  which  the  declaration 
refers;  contra  formamy  S^e,  is  matter  of  form,  the  want  of  which 
would  be  cured  by  verdict. 

The  declaration,  after  stating  the  patent,  which  refers  to  the 
specification,  proceeds  to  set  forth  the  specification  veHfOtimf 
but  in  doing  so,  the  word  whirl  in  the  specification,  is  called 
whed  in  the  declaration.  The  specification  speaks  of  the  whed 
and  the  whirl,  as  distinct  parts  of  the  machine.  For  this  variation, 
the  defendant  renewed  his  motion  for  a  nonsuit,  (c) 

W^SmjrGTOJr,  J.  This  is  an  action  brought  upon  a  grant, 
to  rjBCOver  damages  for  the  privilege  secured  by  it.  The  grant 
refers  to  the  specification,  to  explain  what  is  granted;  and^ 
although  it  would  have  been  sufficient  to  state  in  the  declaration 
the  substance  of  the  grant,  yet,  when  it  professes  to  set  forth 
Hie  specification  as  a  part  of  the  grant,  according  to  its  tenor, 
the  slightest  variance  is  fatal. 

JWmstti^  directed, 

A  rule  was  afterwards  granted,  to  show  cause  at  the  next 
oourt,  why  the  nonsuit  should  not  be  set  aside. 

(5)  1  Chitty  S8S.  (c)  Ban.  6.,  Tm-  Tit.  VaHante  A. 


N 


98  NEW  JERSBT, 


itnited  SUtes  vt.  The  Paul  Shearman. 


UviTED  States  vs.  Turn  Paul  Shbahmav. 

CoDdemn4iion  of  a  veuel  and  cargo,  under  the  aet  of  Congress  prohibiting  inter- 
eoaiie  with  Great  Briton,  tce.(a) 

A  edpf  oft  polhy  of  iDiiiraiiae,,iiroved  to  hate  beea  eempared  with  the  orichial 
roister  oq  the  books  of  the  Insuranoe  Conipaoyy  and  notice  given  to  prodoce 
the  original,  cannot  be  read  in  evidence.  The  register,  in  the  hands  of  the  com- 
pany, should  be  exhibited,  after  proving  the  existence  of  the  original  policy. 

Where  a  prohibited  cargo  was  taken  in  at  a  port  with  which  Intercourse  b  pro- 
hibited by  l*w,  and  hroaght  into  a  port  of  the  Uiiited  Sutei;  h  ia  to  be  i»re- 
•iuned,  that  the  ttBcfga  waa  4aden  with  ^  intention  to  import  the  same  into 
the  United  fitatea;  but  this  presumption  may  be  repelled  by  evidence. 

The  burthen  of  proof,  is  placed  on  the  claimant  of  property  taken  in  delicto. 

Liberty  in  a  policy  of  insurance  to  touch  at  a  place,  does  not  justify  trading,  and 
trading  would  be  a  deriatloto,  and  tvioM  the  poKey. 

X  HIS  was  a  libel  filed  in  the  District  Court  of  New  Jersey, 
on  behalf  of  the  United  States,  against  this  vessel  and  her  cai^, 
for  a  breach  of  the  non-intercourse  law.  The  libel  charges,  that 
the  cargo,  being  the  produce  of  the  island  of  Jamaica,  a  British 
dependency,  was,  some  time  in  June,  1811,  taken  on  board  at 
that  island,  with  the  knowledge  of  the  master,  with  the  intention 
of  importing  it  into  the  United  States ;  and  that  the  same  was  in 
fact  imported  into  the  port  of  Perth  Amboy,  contrary  to  the 
act*  "to  interdict  the  commercial  intercourse  between  the 
United  States  and  Great  Britain  and  France,  and  for  other 
purposes.'' 

To  this  libel,  an  answer  was  put  in  by  Peter  M'Kinley,  who 
claims  the  vessel  and  her  cargo;  stating  that  this  cargo  was 
sent  on  board,  with  intention  to  be  carried  to  the  Havanna,  to 
be  there  disposed  of,  and  the  proceeds  to  be  invested  in  the  pro- 
duce of  the  island  of  Cuba,  to  be  imported  into  the  United 
States.  But  that  the  vessel  was  refused  an  entry  at  Havanna, 
on  account  of  her  having  on  board  three  Frenchmen,  who, 

(a)  4  Laws  United  States,  811. 
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togeiWr  with  femtoen  oAera,  and  aboat  10»(X)0  doUarai^  0|ieciar 
had  been  sayad  fixwa  a  Wreck  on  die  c^aat  of  Cuba*  H^y  tho  top- 
tain  of  this  veaad*  whUat  on  her  voyage  to  Havaima.  That  in 
consequence  of  this  refnaal*  and  the  want  of  prDvittona  and 
water  for  thia  insreaded  namber  of  persona  on  board,  the  captain 
hftd  entoMd  the  waters  of  the  United  Stateei,  ia  order  to  land 
the'peraoM  ao  taken  from  the  wreck,  to  obtain  provisions  and. 
watfir,  and  to  redrive  inatructioBs  lor  the  further  destination  of 
the  brig  a!nd«eai^» 

The  District  Court  dismissed  the  libel ;  from  which  aentence 
t)iia  appeal  was  taken* 

It  appeared  in  evidence,  that  this  vessel  arrived  at  Ambojon 
the  l$th  of  Jlilj»  181i«  On  the  next  day»  thie  captain  delivered, 
t»  a&'oAccff  of  the  cualomaf  a  manifest  of  the  cargo,  statiag  thei 
towage  to  haiw  been  £N»m  Havanna  to  Amboy*  The  second  re- 
port and  manifeat,  with  the  usual  affidavit  subjoined,  waa  die-> 
iffered  to  the  cdlector  of  that  port  on  the  SSd  Jnlj;  in  which* 
the  mjage  is  atated  to  have  bten  from  Jamaica  to  Amboy,  by 
the  wa.y  of  Havanna;'  the  cargo,  (except  oi^e  puncheon  of  rum, 
bel<6n^ng  to  Ae  captain,)  beii^;  consigned  to  the  claimant  at  New 
York.  On  the  irth  July,  before  any  attempt  to  break  bulk,  or  to 
land  the  cargo,  the  cdlector  made  the  seizure.;  and,  on  the  same, 
or  the  next  day,  the  captain  made  hia  pi'otest  The  clearance' at 
Jamaica,  was  for  the  Havanna.  The  facts  stated  in  the  dain^ 
were  fully  supported  by  the  testimony  of  the  master  and  of  the 
supeccargbr  A  pdicy  of  insurance,  t^ade  at  New  York,  dated 
the  11th  July,  1811,  on  this  vessel,  on  a  voyage  from  Jamaica 
to  the  United  Stiles,  with,  leave  to  touch  at  the  Havanna«  to 
return  half  a  p^r  cent,  in  case  thia  privilc^  should  not  be  usedi 
was  gsven  in  evid^ice  by  the  claimant 

llwappellaiitoflReredin  evidence,  a  copy  of  a  copy  of  a  policy 
of  insurance  on  the  cargo  of  the  vessel,  taken  fitrai  the  books  of 
ike  Insurance  Company  at  New  York,  and  proved,  by  the  deposi- 
tion of  a  witness,  to  have  been  compared  by  him  with  the  written 
parts  of  the  said  policy  on  said  booka,  and  to  be  a  true  copy. 
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Notice  i»  prodace  the  original,  was  proved  to  haTe  been  gireB. 
To  this  evidence  it  was  objected,  that  this  is  onlj  a  capj  of  a 
copy,  and  there  is  no  eridence  that  an  original  policy  had  ever 
been  executed,  which  ought  to  be  proved,  (c) 

Wathingtont  J.-  This  evidence  is  inadmissible,  for  both  the 
reasons  mentioned.  To  introduce  a  copy  of  an  instrument,  or 
to  give  evidence  of  its  contents,  the  party  should  lay  a  foun* 
dation,  by  some  evidence  tending  to  prove  that  tiiere  was  a 
genuine  instrument  in  existence.  The  register  of  policies  of  in- 
surance, l^ept  by  the  Insurance  Company,  is  nothing  more  than 
a  private  memorandum,  which  ought  to  have  been  produced* 
after  proving  the  existence  of  an  original. 

Mr.  M<Klvain,  and  Mr.  Stockton,  for  the  United  States,  am- 
tended ;  First,  That  the  intention,  when  the  caigo  was  taken  on 
board  at  Jamaica,  was  to  bring  it  into  the  United  States;  the 
calling  at  the  Havanna,  was  a  mere  pretence  to  cover  the  real 
destination.  That  the  captain,  being  the  shipper  and  consignee 
of  one  puncheon  of  rum,  part  of  the  cargo;  and  being  answerable 
to  the  owners  for  his  conduct,  is  an  incompetent  witness; 
although  that  puncheon  of  mm  is  omitted  in  this  libel.  This 
ground  will  condemn  the  vessel,  as  well  as  the  cargo,  as  it  is 
admitted,  that  the  cargo  was  taken  on  board  with  the  knowledge 
of  the  master.  As  to  the  incompetency  of  the  master,  they  cited 
Beeves'  Law  of  Shipping,  262. 

Second,  That  the  cargo  must  be  condonned  upon  the  ground 
of  an  illegal  importation,  the  necessity  set  up  to  justify  it»  being 
clearly  unsupported. 

Messrs.  Williamson  and  Ogden,  for  the  claimant,  contended ; 
as  to  the  first  point,  that  the  onm  probandi  lies  upon  the  United 
States,  to  prove  the  criminal  intention  dleged,  as  cause  of  for- 
feiture. But  the  evidence  is  all  the  other  way.  The  evidence  of 
flie  master  and  supercargo  are  uncontradicted,  and  proves  the 
destination  to  have  been  for  the  Havanna.  As  to  the  second 


(€)  PedH^s  £vid.  9^  97. 
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poinit;  there  was  no  importatioii  at  the  time  of  the  seizure;  and* 
if  BO,  nothing  done  afterwards  by  the  claimant,  could  furnish  k 
ground  at  forfeiture*  There  can  be  no  importation,  unless  there 
was  an  intention  to  import,  manifested  by  breaking  of/ bulk, 
landing,  or  attempting  to  land,  part  of  the  cargo.  In  this  case, 
Hke  vessel  was  forced  in  bj  necessity;  and  the  seizure  was 
made,  before  any  evidence  of  an  intention  to  import  was  given. 
The  first  section  of  the  non-intercourse  law,  prohibits  armed 
vessels  from  coming  tcithin  the  voaUrsofthe  United  States;  but, 
as  to  merchant  Vessels,  the  4th,  5th  and  6th  sections  speak  of 
importation,  and  not  of  a  mere  coming  into  the  waters  of  the 
United  States.  The  fth  section  shows,  that  a  vessel  having  pro- 
hibited goods,  and  goods  not  prohibited ;  may  come  in  and  land 
the  latter,  without  incurring  a  forfeiture  of  the  former.  Cases 
cited  to  show  what  amounts  to  an  importation :  2  Wills.  Rep. 
ftS7*f  Reeves  on  Shipping,  SOS.  206.  20r.,  Harg.  Law  Tracts, 
£16.,  Collect.  Jurid.  80. 

WjBtaHiyeTMr,  J.  it  is  contended  for  the  claimant,  that 
the  United  States,  to  eiFect  the  confiscation  of  this  vessel  and 
c^rgo,  must  make  out  a  clear  case  of  forfeiture;  by  proving  that 
the  caigo  was  taken  in  at  Jamaica,  with  intention  to  import  the 
same  into  the  United  States;  or,  that  it  was  taken  in,  with  the 
knowledge  of  the  master,  and  was  actually  imported  into  the 
United  States.  The  United  States  have  proved,  that  the  cargo, 
the.  produce  and  manufactory  of  a  dependency  of  Great  Britain, 
waa  taken  in  at  Jamaica,  and  afterwards  brought  within  the 
waters,  and  to  a  port  of  the  United  States.  That  the  cargo  was 
taken  on  board,  with  intention  to  import  it  into  the  United 
States,  with  the  knowledge  of  the  master,  is  a  presumption 
prising  out  of  the  acts  which  are  proved;  because  a  man  is 
always  presumed  to  have  intended  to  do,  what  he  has  actually 
done.  But  this  presumption  may  be  repelled  by  evidence  on 
the  other  side,  tending  to  show  a  different  intention.  Nothing  is 
to  be  presumed  in  favour  of  a  claimant  in  such  case  as  this.  His 
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property  U  4akra  in  dtBeto;  and  the  bsrdnn  or  proof  is  pbuM 
«pDA  Unti,  to  •explaiii  hof^condoet,  itadto  thovr  tho  transBCtioii  to 
be  itmoctint.  It  is  d ways  in*  his  power,  if  he  has  acted  bote  fid^ 
to  excailpste  hittself  from  the  cfaai^  to  which  appearances  bnre 
.exposed  hiin ;  and,  if  he  fail  to  do  so,  he  miist  take  the  coii8e« 
qnence  of  thos^  acts,  urtiieh*  imexplained^  amonnt  to  a  bnach  of 
tiie  law. 

Let  as  see  how  the  olaimant  in  this  case,  has  explained  this 
trahsaction,  and  bj  what  proof.  He  says,  tliat  his  captain  took 
in  this  caifo  at  Monte^  bay,  with  an  intention  to  carry  it  to 
Havanna,  and  there  to  dispose  of  k;  and  to  invest  the  proceeds 
4n  sugar,  to  be  transported  to  the  United  States.  In  proof  of 
this  intention,  he  shows  the  clearance  firomMontego  8ay  to  the 
Havanna,  and  also  produces  the  evidence  of  the  captain  and 
supercargdk  to  prove  that  such  was  the  real  destination'  of  the 
vesseL  The  cleiarance,  though  a  necessary  piiper  to  be  prbdacod 
by  the  claimant,  amounts  to  very  little  in  the  scale  of  evidence ; 
where  a  different  voyage  has  in  fiu;t  been  performed,  and  die 
reality  of  ike  ostensible  destination,  is  subject  to  suspicion*  If 
the  real  destination  of  this  vessel  had  been  to  the  United  States, 
it  is  not  to  be  supposed,  diat  it  wooid  have  been  disclosed  in 
oike  of  the  ship's  papers;  but  a  fictitious  destination  would  of 
course  have  been  avowed.  As  to  the  captain^  testimony,  I  lay  it 
entirely  out  of  the  case^  not  only  on  account  of  the  strong  mo- 
tives ho  mast  have  felt,  to  prevent  the  forfeStnre  of  tiie  vessel  and 
cargo ;  but  on  account  of  his  oncandid  condnct  after  hifs  arrival  at 
Amboy.  To  use  the  least*  harA'  epithet  in  respect  to  him,  h^ 
was  guilty  of  a  prfpriih  equivocafion  in  his  oath,  verifying  his 
second  manifest;  and' it  is  most  apparent,  Hiat  his  fint  report 
was  untruo,  and  was  designed  to-  mislead  the  officers  of  tho 
government,  and  to  induce  a  belief  that  his  voyage  had  beea 
from  the  Havanna^  and  wa!ii<  of  course  a  lawM  one.  I  cannot^ 
tberefoi^ei,  believe  this  mam  It  ia  sufficient  to  destroy  his  credit 
with  iae,  to  prove  him  guilty  of  a  sii}?prasio  ofri.  and  of  unfldr 
Gondn^  in  relation  to  tUs.partiealar  tnmsafetioib 
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The  eti^^ftce  of  tke  sttperclifgo  k  not  itnpeacli^»  and  it 
liquid  therefore  go  a  great  way  toi#iMniB  sapiportiiag  the  case  of 
the  cleimality  if  it  were  ofterwifte  free  from  6ti8{]ifeion.  Bat  the 
trade,  stated  by  this  witness  to  have  been  intended,  is  altoge- 
ther of  so  extraordinary  a  nature,  that  something  mor^*  thun  his 
testimony  is  necessary  to  obtain  credit  for  It  West  India  pro- 
dvce  and  manufactures,  are  carried  by  a  vessel  of  the  United- 
States,  from  one  West  India  island  to  be  sold  in  another;  where 
the  same  articles  are  produced  and  manufactured  for  exporta* 
tilHL  There  ihight  be  circumstances  which  Woltld  jtistify  such  a 
trade;  but  their  existence  should  be  piroved,  in  order  to  remove 
the  improbability,  which  the  general  nature  of  such  trade  stamps 
up<Mi  the  transaction.  It  will  not  be  sufficient  for  the  claimant 
to  suppose  chrcumstancesy  which  might  render  Such  an  infer- 
eourse  probable;  and  from  thence  to  atgue  tt|at  they  exisled  ih 
this  case.  It  is  said,  that  the  claimant  may  have  had  fbnds  in 
Jamaica,  produced  by  tbe  sale  of  the  outwaM  cargo  of  fhift  ves- 
sel, or  of  the  cargoes  of  former  voyages;  and  that  ft  m^;lift'hive 
k»en  his  interest  to  invest  those  funds  in  the  prodttce  of  ikki 
island,  and  to  dispose  of  them  again,  though  at  a  loss«  in  the  Htf- 
vanna.  But  where  is  the  evidence  on  ^hich  to  ftfund  this  supposi^ 
tionf  If  it 'be  real,  it  was  in  the  power  of  the  claimant  to  show  it 
Where  are  his  letters  to  his  correspondent  Hi  JaMaka,  and  par- 
ticnlady,  his  letter  of  instructions  to  his  captain  aAd  sirpertar- 
go?  It  is  not  also  to  be  supposed,  that  be  left  AeSe  agents  U» 
act  and  to  carry  on  such  a  trade,  with  his  funds»  aS  they  or 
either  of  them  pleased.  And  ef  en  if  Ais  had  been  the  case, 
some  authority  for  doing  so,  eUher  written  or  verbid,  wotoM 
have  been  given,  and  might  have  been  proved.  I^  is  8&id>  that 
the  claimant  b  an  illiterate  and  irregular  merchant,  and  pro- 
bably kept  no  oyiea  of  his  letters.  Bet  this  assertion,  so  im- 
probable in  itself^  is  but  an  assertion,  gratuitously  made;  and, 
if  well  founded,  was  also  susceptible  of  proof.  "V^dlst  qi^ak- 
ing  of  the  absence  of  the  papers^  and  of  evidence  t6  cleai^ 
away  the  strong  presttm|iltion,  which  elists  against  ihH  legaKty 
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and  fairneas  of  this  transaction ;  it  may  not  be  amiss  to  re- 
mark»  that  no  bill  of  lading  or  invoice  of  this  cargo,  appears  to 
have  been  produced  in  the  District  Court,  or  has  been  produced 
in  this  Court  These  are  the  regular  ship's  papers,  the  absence 
of  which  ought  to  be  accounted  for. 

But  this  case  is  attended  bj  circumstances,  which  scarcely 
leave  a  doubt  as  to  the  original  and  real  destination  i«of  this 
vessel.  In  the  fir^t  place,  it  appears  by  the  report  and  manifest 
delivered  to  the  collector  on  the  23d  of  July ;  that  the  cargo, 
except  one  puncheon  of  rum,  came  consigned  to  the  claimant, 
the  owner  of  the  vessel,  on  whose  account  it  was  purchased* 
This,  in  the  absence  of  the  usual  ship's  papers,  before  noticed, 
affiirds  strong  presumptive  proof,  that  the  real  destination  of 
this  vessel,  was  to  some  port  of  the  United  States,  where  the 
consignee  lived.  In  the  next  place,  it  appears  that  the  vessel 
was  insured,  by  the  owner,  from  Jamaica  to  New  York,  with 
liberty  merely  to  touch  at  Havanna.  If  the  object  of  the  voyage 
was,  as  has  been  supposed,  to  withdraw  funds  from  Jamaica, 
and  to  invest  them  in  the  produce  of  the  island  of  Cuba;  is  it 
conceivable,  that  the  claimant  would  pay  a  premium  for  an  in- 
demnity, which  the  contemplated  act  would  forfeit?  For  the  liber- 
ty to  Umdi  at  Havanna,  would  not  have  justified  a  trading  there ; 
and  the  act  of  trading,  would  have  amounted  to  a  deviation,  and 
have  avoided  the  policy.  Besides,  the  agreement  to  return  a 
part  of  the  premium,  in  case  even  the  slight  privilege  of  touch- 
ing at  the  Havanna  should  not  be  used,  taken  in  connection 
with  the  voyage  insured,  is  conclusive  to  show,  that  the  real 
destination  was  from  Jamaica  to  the  United  States. 

Such  was  the  voyage  intended,  and  such  was  the  voyage  per- 
formed. It  is  said,  however,  that  she  came  into  Amboy  for  the 
purpose  of  landing  the  persons  taken  from  the  wreck,  and  to 
receive  the  orders  of  the  owner.  But,  was  any  such  intention 
even  pretended  by  the  captain  or  supercargo,  until  the  lapse  of 
two  or  three  days ;  when  it  seems  to  have  been  thought  prudent 
to  draw  up  a  protest?  So  far  from  it,  that  the  first  report  deli- 
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Tered  by  the  master  to  an  officer  of  the  customs,  falsely  stated 
a  legal  voyage  from  Havanna  to  Amboy;  although  the  master 
has  sworn  in  his  deposition,  that  he  did  not  even  drop  his  an- 
chor at  that  port  This  circumstance  alone,  is  sufficient  to  de- 
stroy the  plea  of  ignorance  in  the  captain,  set  up  to  excuse  this, 
statement 

In  short,  I  feel  myself  constrained  to-  say  of  this  case ;  that 
the  illegality  of  the  transaction,  is  attempted  to  be  concealed  by 
a  drapery,  too  thin  to  impose  upon  the  most  credulous  mind. 
The  sentence  below  must  be  reversed,  with  costs,  and  the  ves* 
sel  and  cargo  condemned. 


0 


108  NEW  JERSEY, 


Crawford  etal  t».  The  WilUam  Penn. 


cense  of  the  soyereign;  or  being  there  at  the  time  of  the  war^ 
is  permitted  to  continue  his  domiciU 

Within  the  reason  upon  which  the  general  rule  was  probably 
founded,  it  has  been  also  decided,  that,  if  the  person  beneficiallj 
interested  in  the  subject  in  dispute,  be  an  alien  enemy,  the  ac-* 
tion  cannot  be  supported,  even  in  the  name  of  a  British  sub- 
ject, his  trustee,  anj  more  than  it  could  have  been  in  that  of 
the  alien  enemy  himself.  Public  policy,  which  forbids  that  the 
property  sued  for  should  be  carried  out  of  the  country  to  enrich 
the  enemy,  would  be  violated  equally  in  the  one  case  as  in  the 
other. 

But  where  the  reason  ceases,  upon  which  this  doctrine  is 
founded,  which  forbids  the  interest  of  an  alien  enemy  to  be  as- 
serted by  his  trustee,  though  a  subject,  the  rule  does  not  prevail; 
and  therefore  if  the  contract  on  which  the  suit  is  brought,  arise 
directly  or  collaterally  out  of  a  trade  licensed  by  the  sovereign 
authority  of 'the  government,  in  whose  courts  redress  is  sought; 
enemy  interest  in  the  subject  in  controversy,  will  not  defeat 
the  action  depending  in  tiie  name  of  the  subject  as  trustee, 
^rhus,  it  has  been  held,  that  action  upon  an  insurance  made 
upon  a  licensed  trade  vrith  the  enemy  for  the  use  of  an  enemy, 
may  be  supported  in  the  common  law  courts  of  England,  in  the 
name  of  the  agent  who  effected  the  insurance,  he  being  a  Bri- 
tish sutgect  For  all  the  purposes  of  this  trade,  the  person  for 
whose  benefit  the  license  was  granted,  is  to  be  regarded,  vir- 
tually, as  an  adopted  subjeSif  of  Great  Britain;  and  his  trade 
under  such  license  as  Brl^fitfi  trade:— and,  the  end  being  li- 
censed, the  ordinary  legitimate  means  of  attaining  that  end,  is 
considered  as  being  also  licensed,  (h) 

It  is  clear,  therefore,  that  wherever  the  trade  vrith  an  enemy, 
and  consequently  a  contract  founded  thereon,  are  rendered 
lawful  by  the  license  of  the  sovereign,  the  objection  to  the  per- 

{b)  13  East,  338.  Ufpnieha  vt.  Nohle.,  8  Eatt,  979,,  Kennngton  vt.  loglis., 
15  East,  419. 
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son  of  the  plaintiff,  on  the  ground  of  his  being  an  alien  enemj, 
is  merely  technical  and  5tHcH  juris.  Although  the  reason  on 
which  the  rule  was  founded,  does  not  exist  in  such  a  case,  iht 
court  being  bound  to  support  the  beneficial  interest  of  such  li- 
censed alien  enemy;  yet  it  does  not  appear  that  any  judge  of 
the  common  law  courts  of  England,  has  thought  himself  at  li- 
berty  to  entertain  such  a  suit,  if  brought  in  the  name  of  the 
alien  enemy.  Tet  I  know  of  no  case  in  which  it  has  been  de- 
cided, upon  the  point  coming  directly  in  judgment,  that  such 
an  action  could  not  be  maintained.  In  the  case  of  Comu  t». 
Blackburne,  Dougl.  641.,  the  action  was  supported  in  the  name 
of  the  alien  enemy  upon  a  ransom  bond;  but  no  plea  was  put 
in  to  bar  the  right  of  the  plaintiff  to  sue ;  and  the  cause  was 
decided  upon  another  point  In  Anthon  i».  Fisher,  Dou^.  (note) 
649.,  it  was  laid  down  generally,  that  an  alien  enemy  cannot, 
by  the  municipal  laws  of  England,  sue  for  the  recovery  of  a 
right  acquired  by  him  in  actual  war;  but  the  particular  case  in 
which  that  decision  was  given,  was  that  of  a  ransom  bond ;  and  of 
course  the  decision  of  the  court  should  be  considered  as  appli- 
cable to  such  a  case.  But  the  case  of  a  ransom  bond,  is  very 
different  from  that  of  a  contract  arising  out  of  a  licensed  trade. 
In  the  former,  the  hostile  character  of  the  obligee  is  in  no  re- 
spect removed;  on  the  contrary,  it  is  an  act  of  hostility  which 
gives  rise  to  it.  In  the  latter  case,  the  hostile  character  of  the 
party  with  whom  the  contract  is  made,  does  not  attach  either 
to  him  or  to  the  contract  *'  He  is  to  be  regarded  (in  the  words 
"  of  lord  Ellenborough)  virtually  as  an  adopted  subject  of  Great 
**  BritauD,  and  his  trade  as  British  trade."  if  he  is  to  be  so  con- 
sidered, it  would  seem  to  follow,  that  all  objection  to  a  suit 
being  maintained  in  the  name  of  such  adopted  subject,  would 
be  at  an  end ;  as  much  so,  as  if  the  plaintiff  were,  at  the  time  of 
bringing  the  suit,  personally  within  the  British  dominions.  It 
must,  nevertheless,  be  acknowledged,  that,  in  the  case  of  Ken- 
sington vs.  Inglis,  8  East  273.,  the  court  seemed  to  be  of  opi- 
nion, that,  even  in  the  case  of  a  licensed  trade,  the  suit  cannot 
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bQ  mipntijaed  in  the  ni^me  of  ^  ^^  eof^mj.  0M!tf  M  th^  94it 
w»a  ia  ik^  AMAQ  of  *  fv^ectp  tb#  tvpioiip^f  iv>  to  tlu»  point  wm 
not  oM^nfiM  to  the  dBi:i|io^  of  iht  tm^^i  w4t  9f  PPUrs^  it 
ovght  not  to  r^nk  h|gh^  then  en  oUjter  ific^fm 

Thi9  exewinetioii  of  the  ^l||^  hea  been  iptei^ded  to  show» 
that,  in  cases  where  the  contract  upon  which  the  seit  is  brought 
arises  out  of.  a  licensed  trade,  an  olijection  founded  upon  th^ 
disability  of  the  nominal  pleintig'to  mvHDti^in  the  actio|i>  on  tkt 
ground  of  alien  enamj,  is  esMtremelj  feeble;  and  9en  onlj  be 
supported  by  a  t^neeious  adherence  to  e  rigid  rul^  of  the  cora- 
mon  law,  notwithstanding  the  reason  of  the  rule,  fhooJidt  ifi  ^ 
particular  case,  have  ceased. 

The  question  then  i^,  does  thi^  rule  uppl j  in  a}l  it9  rigovr»  tp ' 
courts  acting  under  the  general  law  of  nationsp  and  proceeding 
according  to  the  civil  law?  I  thipk  it  does  not.— Qynkerahoek,  (c) 
eppe^rs  to  be  very  stroqg  upon  this  subject  He  says*  that  where 
conunerce  is  permitted  einongst  enenued>  coutrects^  fuid  actions 
founded  upon  them,  are  permitted;  ''for  who,"  he  ask^  "will 
sell  and  car^  goods  to  an  efi^my*  without  the  right  of  recover- 
ing the  price  of  them?  and  what  hope  cftm  there  be  of  recovering 
that  price^  if  one  caoi^t  judiciary  compel  payn^nt  from  hh 
enemy  purchaeer,"  In  caei^  of  this  natiire,  in  courts  proceeding 
according  to  the  civil  Jaw,  the  only  question  is^  has  the  plaintiff 
a  persana  standi  in  judic^?  Cen  he  be  heard  as  ii  plaintiff  in 
that  court?  Bynkershoek*  in  the  above  quotetiona*  gives  the  en* 
swer.  The  rig^t  to  sue,  and  to  compel  peyment  is  a  ^ece^iwy 
incident  to  his  right  Ao  trede  and  to  contract  This  doctrine  of 
Bynkershoek«  has  received  the  entjuee  approbation  of  Sir  William 
Scott  in  the  case  of  the  Hoop,  m  which  he  gi?es  the  sense  of 
that  learned  jurist  as  amounting  U>  this»  tiiai  the  l^;ality  of 
commerce,  and  the  iniij[»4l  us^  of  courts  of  justice,  are  insep^- 
rable.(d) 

The  distinction  which  I  aapi  eud^f^youriqg  to  maint^io^  fmind- 

(c)  Bynk.  55.  id)  1  Rob.  168. 
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ed  vpctt  the  ptculiar  raliMi  wbick  prdraii  in  tiie  couHi  of  a6ili^ 
mon  law,  and  those  procteding  by  Hie  rvAeB  of  tbe  ciyil  law, 
loay  be  illustrated  bj  cnalogovs  cafses  of  everf  day's  practieek 
Mo  rule  is  more  rigidly  adhel^  ix>  by  the  coihmon  law  eoarts 
of  Bilglaiidi  than  that  Ilia  assigned  of  a  chose  in  action  cannot 
maintain  a  sait  in  those  courtsi  in  his  own  nalne,  vpoti  csmaiofti 
Uw  tHriticiple&  Neithte  can  a  testui  ftce  trus^  bring  an  action  in 
his  iywn  name ;,  although^  in  both  casies,  the  eoort  will,  for  eertaiil 
purposes,  take  notice  of  those  equitably  interests*  Bat  in  a  court 
of  6(|Uity,  where  the  strict  rules  of  the  common  law  courts  do 
ntft  dbtaiil  adibission,  the  person  having  Urn  beneficial  interest^ 
is  admitted  to  sue,  and  to  assert  his  right,  in  his  own  mmm^  in 
like  malOicdrt  And  Within  the  sam^  principle,  it  woold  seem  rea- 
soliaUe,  that  where  th^  party  is  divested  of  his  hcalil«  chatae«- 
ter,  by  which  he  acquires  a  persona  BkmM  in  jmMdo^  the  teeli>' 
nical  objection  of  the  common  law  courts,  to  his  being  heard,  as 
plaintiff,  ought  to  be  disregarded  in  courts  which  proceed  by 
different  rules. 

The  only  remaining  question  is,  can  a  contract,  made  with 
an  alien  enemy,  by  the  owner  or  master  of  a  cartel  vessel,  in 
relation  to  the  navigation  of  that  vessel,  upon  the  service  in 
which  she  is  engaged,  be  enforced  in  a  court  proceeding  ac- 
cording to  the  rules  of  the  civil  law,  and  having  jurisdiction  (tf 
the  subject  matter?  What  is  the  character  of  a  cartel  vessel, 
and  of  the  persons  concerned  in  her  navigation?  The  flag  of 
truce  which  she  carries,  throws  over  her  and  them  the  mantle 
of  peace.  She  is,  fro  hoc  inee,  a  neutral  licensed  vessel;  and  all 
persons  concerned  in  her  navigation,  upon  the  particular  service 
in  which  both  belligerents  have  employed  her,  are  neutral,  in 
respect  to  both,  and  under  the  protection  of  both.  She  cannot 
carry  on  commerce  under  the  protection  of  her  flag,  because 
this  was  not  the  business  for  which  she  was  employed,  and  for 
which  the  immunities  of  that  flag  were  granted  to  her.  She  is 
engaged  in  a  special  service,  to  carry  prisoners  from  one  place 
to  another;  and,  whilst  so  engaged,  she  is  under  the  protection 
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of  both  belligerents,  in  relation  to  every  act  necessarily  con- 
nected with  that  service.  It  follows,  that  all  contracts  made  for 
equipping  and  fitting  her  for  this  service,  are  to  be  considered 
as  contracts  made  between  firiends,  and  consequently  ought  to 
be  enforced  in  the  tribunals  of  either  belligerents,  having  juris- 
diction of  the  subject  llie  agreement  of  the  two  nations,  by 
their  agents,  to  make  her  a  cartel,  amounts  to  a  license  by  both, 
to  perform  the  service  in  which  she  is  employed,  and  sanctifies 
all  the  means  necessary  to  that  end. 

Upon  these  principles,  I  am  of  opinion,  that  the  libellants 
were  capable  of  maintaining  this  suit;  and  that  the  plea  of  the 
claimants  ought  to  be  overruled. 

llie  proceedings  have  not  been  r^ular ;  but  I  shall  not  go 
further,  after  reversing  the  sentence  below,  than  to  direct  the 
appellants  to  answer  the  libel. 


(1) 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


PENKSTLVAXIAy  AFHIL  TXaM»  1815»  AT  PHiUa>BI.PHIA« 


rHoo.  BUSHROD  WASHINGTON,  AModate  Jaatiee  of  the  &• 

^■■*"^  preme  Courb 

CHoD.  RICHARD  PETERS,  Dittriet  Judge. 


The  Uhited  States  vt.  Pbnkinoton. 

The  Act  of  Coikgre«  patsed  84th  Jolj,  1813,  which  imposed  ^  cdaty  on  mil  Sagcr 
refined  within  the  United  States,"  after  the  first  day  of  January  1814$  did  not 
subject  to  the  doty,  Sogar  refined  before  that  day  and  pat  into  moulds. 

In  an  action  on  the  bond  given  in  pursuance  of  that  Act,  it  would  be  sufficient  for 
the  defendant  to  show,  that  the  Sugar  sent  out  for  sale,  was  refined  before  the 
first  of  January,  1814. 

X  HE  onlj  question  in  this  cause  was,  whether  Sugar,  which 
had  gone  through  the  whole  process  of  refining,  and  was,  on 
Ist  of  January  1814,  in  moulds  or  in  the  store  room;  was  sub- 
ject to  the  dutj  imposed  by  the  first  section  of  the  act  of  the  24th 
of  Jul  J  1813;  (a)  which  declares,  that  **  from  and  after  the  first  of 
January  1814,  there  be  levied,  collected,  and  paid,  upon  all 
Sugar  which  shall  be  refined  within  the  United  States,  a  duty 
of  four  cents  per  pound."  It  was  proved,  by  witnesses  who  had 
long  been  engaged  in  the  business  of  refining  Sugar,  that  when 
it  is  fit  to  be  removed  into  the  cistern,  where  it  is  granulated; 
it  is  considered  as  refined,  the  subsequent  processes  being 
only  necessary  to  mould,  whiten  and  dry  it.  It  was  also  proved, 
that  under  the  law  of  July  1794,  (b)  the  sections  of  whiqh  are 

(a)  4Laws  United  States,  p.  584.  (6)  Idem.  T«L  9. p.  488. 
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the  8ame>  as  those  of  the  law  under  consideration^  the  duty  was 
not  demanded,  or  in  any  instance  paid,  upon  s^gar,  which,  prior 
to  the  30th  September,  1794,  was  in  a  state,  similar  to  the  sugar, 
respectiiLg  y^iu^h  the  ojiestion  in  this  case  ^irQse. 

WJSHIJ^GTOJ^  J.  It  is  contended,  on  the  part  of  the 
United  States,  that  unless  the  whole  process  of  preparing  sugar 

•  •  • 

for  market,  was  completed  before  the  1st  of  Jfinuary,  that  it 
could  not  either  technically,  or  to  the  common  understanding  of 
the  world,  be  called  refined  sugar;  and  if  any  thing  to  render  it 
so  f:emiuped  to  be  done,  after  the  1st  of  January,  it  is  suliject 
by  law  to  the  duty.  Sdly.  If  it  is  not  so,  still  the  duty^ught  to 
bepaidi  Although  the  Jtrhole  process  had  been  completed  before 
that  time,  if  it  was  sent  out  from  the  building,  after  that  day* 

First,  The  argQiiient  t>n  this  point  mig|ht  be  more  plausible, 
if  the  duty  had  been  imposed  U(K>a  refined  sugar,  or  upon  Iq^ 
or  white  si^;ar;  as  it  might  then  have  been  said,  that  svgar  does 
not  in  general  obtain  those  appellations,  until  it  is  fully  prepar- 
ed for  sale.  But  the  duty  is  imposed  u|)on  all  sugar,  refined  before 
a  certain  day,  referring  to  a  particular  process  in  preparing  the 
sugar  for  sale ;  and  which  it  is  proved,  by  abundant  evidence,  if 
terminated  before  the  sugar  is  put  itito  th^  moulds;  the  acit  6f 
^refining  is  dompl^ted,  when  it  is  €t  to  be  '^rlmulated ;  and  if  this 
l>e  accompti^^  before  a  particular  &tj,  it  is  absurd  to  say  that 
it  is  refined  afteir  ihat  day. 

There  is  still  less  dottbt  m  the  second  point  The  1st  Action 
of  the  lalv  imposes  a  dctty  6ti  sugar,  refined  aft^  the  1st  ^f  Janu- 
ary, and  Yidt  upon  sfugar  ^ent  from  thehdu^^  after  that  day.  But 
it  does  'not  become  due,  until  it  is  sent  out  Had  the  duty  been 
laid  upon  fldl  sugar,  which  might  be  sent  out  nfter  a  ceHdti  day; 
it  is  scarcely  to  be  believed  that  uiy  l*efiner  Would  have  had 
sugar  subject  to  the  duty,  in  his  warehouse  on  that  day;  and 
consequently,  a  cpniftruction,  which  admits  the  inefficacy  of  the 
law,  by  ihe  facility  with  whi<ih  it  n^ght  have  been  evaded,  is 
not  to  be  hastily  adopted.  But  the  copditiou  of  the  bon4»  direct- 
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6d  to  be  given  bj  the  2d  section,  is  conclusiye.  This  bond  is  re- 
quired to  secure  the  United  States,  in  the  duties  to  be  paid 
under  that  law;  and  it  refers  expressly  to  sugar  refined  after 
the  1st  of  JAnuaty;  and  itt  ati'  action  upon  that  bond,  it  would 
clearljr  be  sufficient  for  the  defendfint  to  shew,  that  the  sugar 
sent  out,  was  refined  before  the  1st  of  January,  1814. 
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DaIXAM  vs.  WaMPOLB  ST  AL.  Ill  EquiTT.^ 

A  wife,  entitled,  omler  t  mtrrbge  tetdemeDt,  to  t  ram  of  money,  held  to  her  sole 
and  teparate  nae,  end  after  her  death  withoat  iatue,  for  her  neit  of  kin;  may,  by 
an  inatniment  freely  and  volnntarily  exeeuted,  under  hand  and  leal,  direct  the 
vhole  amount  hi  the  hands  of  the  truitee  or  of  his  aaiigneet,  to  b«  paid  to  her 
huaband* 

On  the  intended  marriage  between  the  plaintiff  and  Frances 
Smith,  the  plaintiff  executed  a  deed  of  trust  to  Shoemaker* 
bj  which  he  settled  all  the  personal  estate  of  the  said  Frances 
on  her,  to  her  sole  and  separate  use,  and  after  her  death,  with- 
out issue,  to  her  next  of  kin.  The  marriage  took  effect  Shoe- 
maker having  in  his  hands  this  personal  property,  to  die  amount 
of  sixteen  hundred  dollars,  became  insolvent  and  assigned  over 
his  estate  to  the  defendants,  for  the  benefit  of  his  creditors;  but 
with  a  particular  direction  in  the  assignment,  to  pay  the  sixteen 
hundred  dollars  to  Mrs.  Dallam.  Afterwards  Mrs.  Dallam,  by  a 
sealed  instrument,  acknowledged  before  a  justice  of  the  peace,  to 
have  been  freely  and  voluntarily  done,  &c.  directed  the  defen- 
dants, the  assignees  of  Shoemaker,  to  pay  to  her  husband  the 
plaintiff,  the  whole  of  the  monies  due  and  owing,  and  directed 
to  be  paid  to  her  by  the  said  assignment  of  Shoemaker.  The 
question  u,  whether  the  husband,  the  plaintiff,  is  entitled  to  re- 
cover. 

Hopkinson  for  the  plaintiff,  contended,  that  there  is  no  inte- 
rest in  this  money  vested  in  any  person,  under  tlie  deed  of  trust, 
but  in  Mrs.  Dallam;  for  although  it  is  given  to  her  next  of  kin, 
yet  this  is  no  more  than  the  law  would  have  done,  had  those 
words  not  been  inserted.  He  contended  first;  That  the  plaintiff 
had  a  right  to  recover  against  the  defendants,  upon  the  ground  of 
the  direction  of  the  trustee  to  them,  to  pay  to  Mrs.  Dallam  or 
to  her  order.  It  is  not  for  them  to  inquire,  whether  she  or  the 
person  appearing  with  the  order,  is  entitled  to  the  money. 
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Secondly*  By  accepting  the  trust  reposed  in  them  by  Shoe- 
maker»  they  agreed  to  perform  it  in  all  its  parts;  and  one  part 
of  it  is  to  pay  the  money  to  Mrs^  Dallam.  If  the  assignees  can- 
not legally  pay  over  the  money,  then  the  trust  is  at  an  end,  as 
they  cannot  act,  nor  can  they  or  Shoemaker,  or  this  Court,  ap- 
point a  trustee ;  of  course  the  money  is  due  to  Mrs.  Dallam,  or 
rather  to  her  husband,  freed  from  the  trust 

Thirdly,  The  order  of  Mrs.  Dallam,  is  sufficient.  A  feme  co- 
▼ert  having  a  separate  estate,  may  dispose  of  it  as  she  pleases, 
even  to  her  husband,  if  it  is  done  freely  and  voluntarily;  and 
in  whatever  manner  this  is  ascertained,  if  the  fact  be  proved, 
the  Court  will  confirm  her  disposition,  (a) 

Wallace  for  defendant,  submitted  the  case. 

The  Court  decided  in  favour  of  the  complainant,  on  the  last 
point;  being  satisfied  that  the  paper  given  in  evidence,  as  con- 
taioing  an  assignment  of  the  money  to.  the  complainaat,  waa 
freely  and  voluntarily  made. 

(a)  2  Bro.  Ch.  Report!,  S63.,  S  Ditto  ISS.  MD.  S4S.,  1  Ves.  163.  Slt^  S Alk. 

«7.,  s  Vcs.  MS.  ear.  s«9. 
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ItfitxjieY,  SirttH,  WrtLWurs,  aki>  JbtfNioi*. 

When  lefeiid  penoni  tre  «h«r|e4  iQ  oae  iDdietoieD^  vit^  the  •^JOue  oflBsoec^ 

e«eh  defendftnt  hat  a  right  to  be  tried  separately. 
A  journal  kept  by  the  maAefofa  ftMt>f  Wh6'i^M  alfeg^tbhe'iiittiie,  was  attoww 

«4  lb  h^nruA  i««Hd«iiaiii  l»  pKMi^  Uto  aarfly  by  Hhe^Mykslfti^ch  Ui  irMk«pt; 

bQfrM>l:a»#vide9c«of  angriwik «totf(^ii| itc. 
The  log  book  kepik  hy  ^^  mMter*-i8  ngt  evid^K)^  bi  a*.  iii4«^eut  f<r  s  revolt* 

and  confining  the  master. 
A*  protest  whieli  was  not  offered,  to  diseredit  the  tesUmooy  of  any  one  who  ha4 

ngoed  it,  and  had  giren  teMboHy;  M  aM  ^«ld<tiM. 
deamen  of  the  United  9ianu9  ^timtiimdf  mj0a^0t  iktiVMt^^mm  \iy 

0Q9sul«iare  within  th&  m»mK  ^ih«  «et  ^  g0|g|i^8|»^tiUcl|  *'  Aliabt  %tbe 
'^ punishment  of  eertain  crimes  agsinst  the  \Jnited  States;'*  (<Q  nnfid  M^qr  are 

bonnd  by'the  same  obligations  which  exist  in  e%ses  of  articled  seamen. 
WiML  e6IMIlMteiitl^<ifIett«b  dfkiUkil^'  dr  tKUm^'Otki  to  tM^  areToTt  <A  board' 

a  ship. 
Laws  whieh  create  erimes,  ooght  to  be  so  ezplieit  in  themsdres,  or  by  referenee 

to.  some  known  standard,  -aa  thai  all  may  kffow  wbal  they  prolMt* 
Any  eonfining  of  the  master,  whether  by  foroe  or  intimidation^  is  %V9f^fnime^- 

within  the  meaning  of  the  act  of  Congress. 
One  who  joins  in  the  general  eonspiraey,  and  by  hb  presenee  coantenanees  aett 

of  violence,  bnt  who  does  not  indi? idnally  ose Toree  or  threats,  to  eompel  tlM 

master  to  reagn  the  command  of  his  ▼essel;  is  guilty  of  the  offence  of  eonfining 

the  master. 
A  master  of  •  Tessel  may  so  conduct  himself,  as  to  justify  the  officers  and  oivw  in 

placing  reitrainta  upon  bin,  to  prevent  his  committing  acts,  which  might  en- 
danger the  lires  of  all  the  persons  on  board;^t  an  ezeuae  of  tbia  kind  must 

be  listened  to  with  great  caution,  and  sueh  measures  should  cease,  the  moment 

the  occanoo  for  them  ceases. 

XhIS  wm  an  indictment  for  making  a  revolt,  endeavonringto 
make  a  revolt,  and  for  confining  the  master.  The  prisoners  apon 
their  arraignment,  severally  pleaded,  not  gnilly.  The  counsel  for 
the  three  first,  moved  that  thej  might  be  tried  bj  one  jury, 
distinct  from  the  other  four;  as  their  defence  was  not  only  dif- 
ferent in  some  respects,  but  at  variance  with  that  of  the  other 

(a)  fl  Laws  Unitwl  States  93. 
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four.  The  ^%#l<]r  of  m^luog  id^jir  qhfrliliSBgiG^  F^^re  iBt^ip^  (of 
th^  {>ri;H>qw  W0l^  Api^c^jB  pf  the  fiffa  jQ^^leDge4  tli(7  ^h^K^bfU^ 

trials.  The  Coart  granted  the  motion. 
In  jufitific^tion  lof  the  conduct  of  ^e  prUo|(fsra»  ^  qoAfoing 

^7tlf^»  efd4)»Ace,tendingvto  ^i^im  SM^tfa^ecfUgyitqi^nf  ip.% 
capt^n.  7f>  di^prave  'tt^s  cba^igt^  jj^  9f strict  Aitor^iej  #eFed 
^^  j<MUV4}  Iqppt  hy  th(B  «mbter^  <U  i^iph,  the  wtatpr;#f¥#irp  hf 
made  the  entries  every  nighty)  fcop  fte  Atjf le  pf  )|rl|}pW  the  jfuy 
vottld  he  a|ile  to  fiifige  ,of  die  ^tfjte  ,of  the  piiat^r'p 
th^  ptOn^Ml  in  which  he  wa9  ch/^ed  mtb  insapity* 
ira3  olgected  tp,  ^ui  the  .C^urt  fiAowod  the  jjoi^riial  to  ]fp  ^p$iM4» 
for  the  pvrpote  fpr  which  il:  wa9  offered^  h^t  |iot  as  #YJ4^c^  4ff 
any  :^Gt  ftlated  in  itf 

T|^  Cottr^  ovf&rrqle^  ^e  motion  of  jkhe  Di$tmf^  ^M;^p;9^»  to 
irevd  the  log  tKioJc  kept  hy  the  la^t^  A  proteit  A^d^  at  Boi&- 
4(»afix,  wa^  il^  offefedin  ^evideiice  by  thf  District  Attorney*  m^ 
xij^ectod  hy  *e  co«rt;^  it  wiv  not  to  he  we^  fpr^  ymfN^f^ 
of  discroflitiBg  any  ofie  who  \^  4g&f(i  it»  Ai^d  whf  h^^  «^^IW 
mfl^ppe  in  the  cause. 

The  ftcts  proTed  in  the  eafiiae.  and  iippn  which  tli^  pjoints  nf 
)fiw  aro^,  were,  that  Ihe  fmaur  priloMrs  'Am  09  liprial,  were  dis- 
tressed seamcm*  taken  on  }mfi  hy  Kiabfiw^  fMIBter  «f  Ae* 
Latter  of  Mantua  the  YixeQ,  ^i  Bardaaw,  aptm  the^va^msi  of 
iha  Aa^aricftn  consul  there ;  who  pnd  ten  doUara  lor  each  of 
them»  being  the  sum  to  which  the  master  was  entitIed«4itidor'the 
act  of  the  28th  February,  1803;  (a)  for  transporting  distressed 
feiuaen,  from  fiorei^  ports  to  the  Unit^  Btaieo,  a|m  ^wpest 
jgf  the  co^s^k  of  the  Unit^  Slatep.  That  during  the  Toyage>  th^ 
«reiF  getting  diwatiAfied  with  the  maater,  oompolM  Mm  hf 
threats  of  jwreonal  iiyury,  to  confine  himself  to  her  ^alw*  aa^ 
tp  reiign  the  comiaaad  of  the  YesseU  which  th9(y,hy  «o(oj  tnma* 
fiMSTficl  to  9h4qv  ^he  next  ofKcar  on  board»  wi^  aBsnmed  and  fe- 

(a)  Lows  Uiii^d  SUjAes,  vol  3.  p.  59f  . 
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tained  it  for  more  than  a  fortnight;  when  he  left  the  Vixen,  in 
order  to  conduct  a  prize  into  the  United  States;  and  the  com- 
mand was,  bj  a  plurality  of  votes  of  die  crew,  restored  to  cap- 
tain Risborough. 

Upon  these  facts,  it  was  contended  bj  the  counsel  for  the 
prisoners;  that  they  were  not  such  seamen,  as  are  intended  by 
the  act  of  Congress,  constituting  the  offences  with  which  the 
prisoners  are  charged;  (b)  as  they  are  not  seamen  of  the  vessel, 
bound  by  any  contract  with  the  master,  entitled  fo  any  com- 
pensation or  owing  him  obedience. 

Secondly,  It  was  contended,  that  the  word  revolt,  is  not  de- 
fined by  any  act  of  Congress;  nor  is  it  defined  by  the  common 
or  civil  law,  nor  by  any  judicial  decision  to  be  met  with  in 
any  reporter,  or  in  any  elementary  writer  upon  law.  That  if  the 
philological  meaning  be  sought  for,  it  is  so  various,  so  diffusive, 
as  to  furnish  no  safe  definition  for  a  crime;  particularly  for  one 
so  highly  penal,  as  this  is  made,  by  the  act  of  Congress.  The 
statute  of  11  and  12  William  S.  chap.  T,  made  it  a  capital  of- 
fence to  make,  or  endeavour  to  make  a  revolt,  or  to  confine  the 
vmtster;  but  yet  it  does  not  appear,  that  from  that  time  to  this, 
any  decision  has  been  made,  by  which  a  definition  of  the  word  re- 
volt, has  been  given.  The  case  which  comes  the  nearest  to  it,  is 
to  be  found  in  Bast's  Crown  Law,  7^6.  Both  sides  referred  to 
Johnson's  Dictionary,  word  '*  revolt"  The  French  dictionaries, 
and  Barretti's  Italian  Dictionary,  give  the  same  word*  They  also 
referred  to  Shakspeare.  The  material  facts  in  the  case  are  stated 
in  the  charge. 

WJ8HIJ^GT(U>r,  J.  Before  the  case  is  examined  upon  the 
evidence,  it  will  be  proper  to  settle  the  points  of  law  which  have 
been  discussed.  It  is  contended  for  the  prisoners;  Firat,  That 
they  are  not  such  seamen,  as  are  contemplated  by  act  of  Con- 
gress creating  the  offences,  with  which  they  are  charged;  be- 
cause they  were  not  seamen  of,  or  belonging  to  the  vessel,  not 

(b)  Lawi  United  Sute^  toI.  8.  p.  93,  94.  lec.  Sth  uid  lith. 
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iMLTing  been  engaged  as  such  by  liie  master,  and  not  baviog  en- 
tered into  a  contract,  to  entitle  them  to  wages,  or  the  master  to 
tiieir  sendees.  The  coonsel  was  mistaken  in  supposing,  that  the 
Sth  or  l£th  section  of  the  law,  speaks  of  seamen  of,  or  belong- 
ing to  the  vessel,  in  reference  to  the  oflfences  charged  in  this 
ittdietment.  That  expression  is  used  in  one  part  of  the  8th  sec- 
tion, in  relation  to  certain  acts  of  piracy;  but  the  clause  which 
declares  it  to  be  piracy  to  make  a  revolt,  and  a  misdemeanor 
to  endeavour  to  make  one,  or  to  confine  the  master,  speaks  of 
seamen  generally.  But  if  the  supposed  ezpresnon  had  been  used, 
it  would  have  made  no  difference,  in  as  much  as  the  mjBn  re- 
ceived on  board  at  Bordeaux  by  the  master,  upon  the  applica- 
tion of  the  American  Consul,  were  as  much  seamen  of  the  ves- 
sel, and  belonging  to  her,  as  those  who  had  signed  die  shipping 
articles.  By  the  4th  section  of  the  act  of  Congress,  of  the  28th 
February,  1 803,  the  American  consuls  and  vice  consuls  at  foreign 
ports,  are  required  to  provide  passages,  fbr  all  destitute  Ame- 
rican seamen,  within  their  districts,  to  some  port  of  the  United 
States;  and  to  pay  for  the  passage  of  each  seaman,  a  sum,  not 
exceeding  ten  dollars.  The  master  of  every  American  vessel  is 
bound,  upon  the  requisition  of  the  consul,  to  receive  such  seamen, 
not  exceeding  two  in  number,  for  every  ton  of  his  vessel;  and  to 
transport  them  to  the  United  States,  under  a  penalty ;  and  on 
the  part  of  such  seamen,  they  are  bound,  to  do  duty  on  board 
such  vessel,  according  to  their  abilities.  Here  then  is  a  contract 
created  by  the  law,  which,  in  consideration  of  support  and  trans- 
portation by  the  master,  obliges  the  seaman  to  perform  all  the 
duties  of  one,  and  creates  all  the  relative  obligations  and  duties 
of  master  and  servant,  which  exist  in  cases  of  articled  seamen* 
Secondly,  It  is  objected,  that  the  offence  of  making  a  revolt, 
is  not  sufficiently  defined  by  this  law,  or  by  any  other  standard, 
to  which  reference  could  be  safely  made;  to  warrant  the  Court 
in  passing  a  sentence  upon  the  prisoners,  in  case  of  conviction. 
I  confess  I  have  always  considered,  (although  without  having 
examined  the  matter  with  much  attention,)  to  make  a  revolt, 
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was  to  throw  off  all  obedience  to  the  maaten  to  take  poaaeaaioA 
bj  force  of  the  Teasel  bj  the  crew;  to  navigate  her  themaelvea,  or 
to  transfer  the  conunand  to  some  other  person  on  board*  A  re- 
▼olution»  going  to  such  an  extreme,  appeared  to  me  to  b^ar  a 
strict  analogy  to  treason  against  the  state;  amounting  to  a  fall- 
ing off  from  the  allegiance  due  from  an  inferior  to  a  superior;  aiid» 
which  might  be  attended  with  consequences  equally  mischievouB» 
to  the  owner,  as  preventing  him  from  defending  his  vesael,  I 
thought  it  applied  as  well  to  m^chant  vessels  in  time  of  peace, 
as  in  time  of  war;  wh^eas  the  other  clause  was  confined  to  hos- 
tile  resistance,  against  a  public  enemj,  or  against  a  pirate.  Thb 
was  certainly  the  impression  of  the  Court,  in  the  case  of  The 
United  States  w.  Smith,  upon  an  indictment  for  confining  the 
master,  and  endeavouring  to  make  a  revolt.  But  although  this  is 
still  my  opinion,  yet  I  am  not  able  to  support  it,  by  any  authority 
to  be  met  with,  either  in  the  common,  admiralty,  or  civil  law.  It 
we  resort  to  definitions  given  by  philologists,  they  are  so  multifa- 
rious, and  so  different,  that  I  cannot  avoid  feeling  a  natural  re- 
pugnance, to  selecting  from  this  mass  of  definitions,  one,  which 
may  fix  a  crime  upon  these  men,  and  that  too  of  a  ca^tal  nature; 
when,  by  making  a  different  selection,  it  would  be  no  crime  at 
all,  or  certainly  not  the  crime  intended  by  the  legislature.  Laws 
which  create  crimes,  ought  to  be  so  explicit  in  themselves,  or  by 
reference  to  some  other  standard,  that  all  men,  sutgect  to  their 
penalties,  may  know  what  acts  it  is  their  duty  to  avoid.  For 
these  reasons,  the  Court  will  not  recommend  to  the  jury,  to  find 
the  prisoners  guilty  of  making,  or  endeavouring  to  make  a  revolt, 
however  strong  the  evidence  may  be.  But  there  is  an  offence 
laid  in  this  indictment,  the  definition  of  which  is  perfectly  clear, 
'fhat  is,  confining  the  master;  which  is  declared  to  be  a  misde- 
meanor, by  the  12th  section  of  this  law.  In  the  same  case,  of  the 
United  States  vs.  Smith,  this  Court  laid  it  down;  that  any  con- 
finement of  the  master,  whether  by  depriving  him  erf*  the  use  of 
his  limbs,  or  by  shutting  him  up  in  the  cabin»  or  by  intimidation. 
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pr«vetitxig  him  from  the  frte  use  of  every  fvci  of  the  yesael; 
amounts  to  a  confinement,  m  eontemplation  of  law« 

The  next  enquiry  is,  whether^  according  to  this  definitioB, 
captain  RiBborou|^»  the  commander  of  this  TeaseU  was  confined 
by  his  crew.  The  evidence  upon  thi»  point  is  clear*  It  appears, 
that  about  four  o'clock  in  the  aftornoon,  of  the  SMi  Febniaiy 
last,  nearly  three  weeks  after  the  vess^  had  commenced  her 
▼ojage,  die  weather  being  squaUy,  tbo  (aptain  went  forward  to 
the  forecastle,  and  called  the  men  upoadack  to  assist  in  taking 
in  the  sails;  some  of  them  reptied,  that  the  watch  was  on  deck, 
'and  upon  the  ordmr  being  repeated,  two  of  them,  Purker  and 
Dougherty,  {txr  probably  only  the  latter,)  answered  that  Aey 
did  not  come  on-  board  to  work.  The  captain  said  he  would  see 
to  that^  and  imnediately  retuming  to  the  cabin,  ,oame  again 
upon  deck  wittt  a  pistol  in>his  hand,  where  he  found  those  two 
men  standing;  he  reproached  them  (as.  he  says)  for  their  diso- 
bedience, and  aeoonlaHg  to  the  testimony  of  some  of  the  imt- 
nesseo  for  Ae  prisoners,  added  some  abusive  language.  The 
captain  states,  that  Parker  bared  his  breast,  and  told  him  to 
firet  other  wits^sses  do  not  mentbn  this  foct,  and  rather  ea- 
eulpate  tins  ma»  fmn  Ike  chaige  of  insolence.  The  esptain 
stmok  Parker  with  the  ^nstol,  and  tiMn  snapped  it  atbinlM  Thciy 
immotfately' cried  ont»  and  the  captain  swears  that  the  ftry  was 
geneiml,  to  throw  him  overiboaid.  These  is  no  doubt  but  that  ibere 
was  imsnediately  a  tumuituous  assemblage  of  the  crew  aft,  accom- 
pauod  by  snch  circumstances  of  menace^  as  to  induce  captain 
8(nirmi».  a  passenger,  and  the  only  friend  captun  Risborongh 
seemato  have  had  on  board,  to  advise  himr  to  retire  to  the  cabin, 
aa  ft  was  impossible  fiur  him  to  encounter  the  whole  crew^  He 
firilowed  this  advice,  and  was  probably  saved  from  the  grasp  of 
Smithy  oneof  Ike  prisonera  who  rushed  after  him,  by  the  mate 
Mr.  Sharp.  It  appears  that  after  the  captain  had  retired  to  the 
cabin,  the  tunndt  seemed  to  subside  upon  deck  for  a  short 
time.  About  an  hour  afterwards,  captain  Stafford  overheard 
some  of  the  crew,  in.  the  steerage,  conversing  upon  the  late  oc- 
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cwTcnce,  and  deelarang^  that  captain  Riaboro^glb  waa  sot  fit  to 
command  the  vesad;  thAt  they  would  throw  km  oTerboaKd^anA 
give  the  command  to  Sharp.  Up<m  communicattfig  theao  threats 
to  the  cafrtain,  it  was  deemed  necessar j  to  provide  immodintaly 
for  his  defencop  and  they  accordingly  loaded  some  of  the  .musH^tSL 
In  a  short  time  after  this^  tbexrew  again  assemUedt  and  cmfti 
out  a  saiL  By  some  of  the  witnesses  for  the  prison«rs»  U  was 
stated  that  the  cry  was.  made  only  by  the  man  at  the  helm.  It 
was  near  dark»  and  one  of  the  witnesses  declares*  thst  he 
thought  he  saw  a  sail,  hut  it  was  a  mistake.  Captain  Staffocd;, 
who  was  on  deck  at  the  time»  believing  that  this  was  only  a 
feint  intended  to  draw  the  captain  on  deck,  for  the.ptorps9e 
of  doing  him  some  injury;  went  below,  and  communicated  this 
opuiion  to  the  captain.  The  captain,  however,  •desifons  of  satis- 
fying himself  as  to  the  ftLcU  ascended  .the  steps  with  caution, 
and  had  scarcely  put  his  heail4d)ove.  the  eompanion  way»  when 
hO'  was  seized  by  one  or  more  of  thr  crew,  an4  with  gceat  dift- 
oiifty  he  waa'ahie  to  eltrkate  hiSMelf  ifromi  the  hold  they,  had 
taken  of  hiss.  The  tumulii  was  now  4  opgsiderable*  end  Sharp 
being  on  deck,  drew  the  slide  >oireri.thA»  •en>peniisn»  pvobsbfy 
with'^i  view  to  prevest  tke  agmikm^  deerrnding  into  the  ca- 
bin; there  was  then  a  geneeal  ciympon  desk  tm  an  axe^  to  cnia 
hole  in  the  Hmnk  of  the  cswf  snieaL  i*ay>  in  order  to.yt  Ihe^  cap- 
tain out  that  way.  One  of  the  witeeseea  fon  the  priioners*  has 
sworn  that  the  $sb  waa  called  for  fay  Do«gber4y«  Soe«  after 
this,'  the  crew  being  genendly  assenbled»  a  paper  waa  prasenled 
to  Mr.  Sharp,  signed  by  twenty<«ne  of  then,  the  pnapttrt  of 
which»  so  far  as  we  can  ascertain  it  fvosi  the  witnesses,  isas  to 
require  the  captsin  to  resign  the  eommand  in  fisvsnr  of  Shacp. 
Sharp  declining  to  take  the  pqper,  it  was  delivered  to  Mr. 
Lloyd,  the  Supercargo;  who  conveyed  it  to  captain  BasbonMigh. 
After  consnlting  witfi  captain  Stafford*  they  condaded  that  the 
captain's  safety  required  his  aequiaacence;  and  he  aecordini^y 
signified  his  assent  to  Mr«  Lloyd,  whs  oommunicaited  it  to  the 
crew.  Risborough  then  sent  £sr  Sharps  and  desired  him  to  do 
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Ub  bMt  to  o«ad«ct  tho  v€Ba«l  to  the  int  port  in  the  United 
Btatet.  Eferj  tbnig  was  now  tnuiquil»  end  the  ceptein  went 
upon  deck  that  night  without  farther  molentation. 

The  following  night  the  crew  again  aaaenbied  aft»  and  sent 
to  the  cahia  for  Sharp,  and  toon  after  for  captain  Sta&rd,  to 
come  to  them*  Thejr  said  that  the  captuin  was  mad,  and  thej 
were  afraid  he  might  put  fire  to  the  magazine;  they  therefore 
desired,  that  a  oentinel  might  be  placed  over  it,  and  that  the 
muaketa  which  had  been  loaded,  should  be  dischaiged.  Some  of 
them  proposed  that  the  captain  should  be  put  in  irons.  At 
length  it  was  determined  to  dischargja  the  muskets  and  to  guard 
the  magaTJne  bj  a  c«itittel;  which  determinations  were  accord- 
ing! j  executed. 

On  the  ^  of  March  an  order  was  gLven  bj  Mr.  Sharp,  to  the 
centinel,  not  to  permit  captein  Risborough  to  come  on  deck  at 
night,  in  consequence,  as  it  is  said,  of  a  rqiort  made  to  him  by 
Mr.  Lloyd,  that  he  had  heard  the  captein  say  he  would  as  leave 
tiurow  himself  overboard  sa  not  This  order  was  strictly  exe- 
cuted until  the  16th  of  March;  when  by  a  new  election  of  the 
crew,  captain  Rtsborough  was  restored  to  his  command,  in  con- 
sequesMce  of  Sharp  going  on  board  of  an  English  prize,  in  order 
tocendnet  her  into  port  About  ten  days  prior  to  this  captore, 
the^  had  brooght  to  a  Portogiiese  vessel,  and  got  from  her  some 
supplies;  which  on  the  part  of  the  prosecution  it  is  contended, 
were  pimticaily  taken,  and  on  that  of  the  prisoners,  that  they 
were  freely  gave.  This  transaction  however  forms  no  part  of 
the  question  for  the  consideration  of  the  jury.  Upon  this 
summary  of  the  evidence,  it  cannot  be  denied;  that  captain 
Kisborough  was  compelled,  by  the  threate  and  violent  pro- 
ceedings of  his  crew,  to  confine  himself  to  his  cabin,  from 
about  four  o'clock  of  the  afternoon  of  the  28th  of  February, 
until  he  consented  to  abdicate  his  command  of  the  vessel,  upon 
the  requisition  of  his  mutinous  crew,  and  with  a  view  to  the  pre- 
servation of  his  life.  This  stete  of  cimfinement  was  removed  for 
a  day  or  two»  9fiA  was  then  renewed  and  rigidly  enforced,  dur- 
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ing  the  nights.  The  offence  ttnrtfofe,ef  ceafiniiig  tke  ottpiBKm,  bj 
intimidatioB,  is  fully  estabHtlied,  if  the  witnewet  m%  beUevcd 
by  the  jury. 

Secondly,  the  renAiniDg  enquiry  under  this  head  is,  whether 
the  prisoners  at  the  bar  are  implicated  in  the  offence*  proved 
against  the  crew  generally.  It  is  not  necessary  that  they  skoidd 
be  proved  individually,  to  have  used  any  force  or  threiUis  te 
compel  him  to  confine  himself  to  his  cabin  or  to  resign  hia  oom^ 
mand.  It  is  sufficient,  if  iiiey  joined  in  the  gen«^  confederaey, 
and  by  their  presence  countenanced  the  acts  of  violence  which 
produced  these  consequences.  If  a  number  of  men  associate 
themselves  together,  to  commit  a  felony  or  trespass,  and  only 
one  of  them  do  the  act  in  the  presence  of  the  others^  all  the 
confederates  are  guilty  as  principals.  In  tins  case  it  is  profved, 
that  the  crew  were  all  assembled,  except  a  sick  seaman  and  a 
degraded  officer,  at  the  difTerent  periods  when  the  before  men- 
tioned acts  of  violence  were  committed,  and  the  prisoners  are 
proved  to  have  been  present  at  somoof  them.  Had  they  not 
joined  in  tiie  conspiracy,  tiiey  ought,  and  certainly  would  have 
separated  themselves  from  the  mutineers.  Had  thef  done  so,  it 
is  not  improbable,  but  diey  mig^t  have  prevented  the  pevpelra- 
tion  of  the  offence,  which  is  so  clearly  proved;  by  holding  then- 
selves  up  to  the  rioters,  as  persons  who  might  at  least  be  dan- 
gerous witnesses  against  them,  when  called  to  answer  ibr  their 
conduct  Independent  of  this  evidence  against  the  crew  gene- 
rally, it  is  proved  that  Smith,  one  of  the  prisoners,  pursued 
captain  Risborough,  when  he  was  returning  to  the  cabin,  and 
was  arrested  by  liie  mate;  that  Macky  was  one  of  the  signers 
of  the  paper,  requiring  tiie  captain  to  resign;  and  ibai  the 
whole  of  the  prisoners,  at  diffisrent  times,  actually  kept  gnard  m 
the  cabin  over  the  magazine. 

Thirdly,  The  prisoners,  however,  have  attempted  to  excuse 
themselves,  by  alleging  the  violence  of  the  captain  against  two 
of  their  comrades,  and  his  threat,  made  at  the  same  time,  to 
throw  a  barrel  of  gunpowder  into  the  ferecaatte,  and  Uow 
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tbem  «p»  if  tkej  refvaed  to  ^bey  his  orders;  which  it  is  prov- 
ed he  did;  snd  1m41j>  vpon  the  pftea  of  the  captaia's  insanity. 
It  cannot  be  doobted,  but  tiiatthe  master  of  a  vesseU  may  so 
conduct  himseif,  as  to  jvstify  his  officers  and  crew  pbcing  re* 
stnints  npon  him,  to  prerent  the  commisnon  of  acts,  which 
might  endanger  the  lives  of  the  wh<He*  It  is  true,  the  law  does 
not  provide  for  such  an  emergency,  nor  was  it  necessary;  the  kw 
of  our  nature,  which  is  paramount  to  all  human  laws,  would 
justify  such  conduct  in  such  a  case.  But  an  excuse  of  this  kind, 
should  be  listened  to  with  great  caution.  Precarious  indeed 
would  be  ^e  interests  of  commerdal  men,  if  the  occasional 
violence  of  the  master  they  have  selected,  or  the  suspicions  of 
the  crew,  that  from  any  cause  he  is  unfit  to  command;  should 
be  a  suflkient  justification  to  them,  for  removing  him  from  the 
statMm  to  which  he  was  appointed,  and  substituting  one  of  their 
own  choice  to  fill  his  place*  If  he  attempts  to  commit  unjusti- 
fiable acts  of  violence  against  an  individual,  or  individuals  of 
the  crew,  he  may  be  resisted.  Parker  and  Dougherty,  when  he 
approached  them  with  a  loaded  pistol,  would  have  been  justified 
in  any  act,  necessary  for  their  preservation.  Had  he  been  really 
deranged;  or  had  he  given  such  evidence  of  an  intention  to 
commit  the  desperate  act,  of  which  be  was  suspected;  a  restraint, 
accommodated  to  the  emo^ncy,  might  have  been  lawfully  ap- 
plied. But  as  to  the  rash  attempt  to  take  tlie  life  of  Parker, 
which  cannot  be  held  in  too  great  abhorrence,  the  danger  had 
passed  away,  before  the  offence  was  committed  with  which  the 
prisoners  are  charged.  Even  Parker  and  Dougherty  could  not 
justify  themselves,  (and  much  less  could  the  rest  of  the  crew,) 
for  their  subsequent  acts,  in  confining  the  captain,  and  depriv- 
ing him  of  the  command.  A  man  may,  in  self  defence,  even  take 
the  life  of  his  opponent;  but  if  the  dai^er  is  at  an  end,  he  can- 
not justify  himself  for  afterwards  committing  any  act  of  vio- 
lence whatever  against  him.  In  like  manner,  the  tiireat  of  cap- 
tain Bisborough,  to  throw  a  barrel  of  gunpowder  into  the  fore- 
castioj  if  the  crew  refused  to  obey  his  orders*  was  rash  and 
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foolish;  but  it  wai  obTiouBly  the  threat,  as  the  former  was  the 
act,  of  a  man,  under  the  temporary  influence  of  passion;  from 
which  no  danger  could  be  reasonably  a{^rehended,  nor  does  it 
appear  that  any  was  apprehended  in  consequence  of  it. 

It  is  next  said,  that  the  captain  was  mentally  deranged,  and 
that  fears  were  entertained  by  the  crew,  that  he  would  blow  up 
the  magazine.  The  question  is  not,  what  were  the  apprehensions 
of  the  crew;  but  is  their  evidence  to  satisfy  the  jury,  and  such 
as  ought  to  have  satisfied  a  reasonable  and  firm  man,  that  such 
was  the  state  of  the  captain's  mind,  and  such  the  danger  of  his 
going  at  large?  What  are  the  circumstances  relied  upon,  to 
prove  him  a  madman,  and  a  mischievous  one?  They  are,  his 
snappii^  a  [nstol  at  one  of  the  crew ;  bis  threat  in  reladon  to 
the  barrel  of  gunpowder;  his  asking  the  steward,  on  the  1st  of 
March,  which  way  his  pistol  pmnted;  and  his  expressaon  to 
Lloyd,  on  the  ad  of  March,  that  he  would  think  veiy  littk  of 
jumping  overboard.  This  conduct,  and  these  declarations,  m 
proofs  of  derangement,  are  entirely  equivocaL  In  €o»noctioii 
with  other  circumstances,  they  might  prove  that  iust;  or  they 
might  be  the  effect  of  an  irritable  temper,  and  a  wounded  sen- 
aibility,  brooding  over  the  degraded  state  to  which  a  mntinoaa 
crew  and  a  cold  hearted  set  of  officers,  had  reduced  him.  In 
Us  apprehension  of  personal  danger,  he  might  weU  talk  ine^ 
herently,  in  relation  to  his  meaas  of  defence;  and  in  the  des- 
pondency of  his  heart,  he  might  look  with  a  desperate  indiffer- 
ence at  a  criminal  act  of  suicide*  But  let  it  always  be  remem- 
bered, that  this  state  of  his  mind,  mig^t  be  the  consoqnaiee  of 
his  disgrace,  and  not  the  cause  of  it.  No  witness  pretends  to 
say,  that  he  was  at  any  time  unsound  in  miftd,  until  after  the 
crime  impated  to  the  crew,  was  committed;  and  ^lall  the  pri- 
soners be  allowed  to  excuse  their  crime»  npon  the  plea  of  de- 
rangement in  the  cqitain,  which  thmr  conchict  had  oceaaioned? 
Certainly  neit 

But  let  the  sincerity  of  those  who  make  this  plea^  be  tested 
by  their  own  conduct  In  the  iral  places  it  rimald  be  observed, 

(1) 
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diat  when  die  witnones  for  the  prisMieira  were  4aked»  why  they 
tly>ught  the  captai^  madp  spajrcelj  anj  of  them  agreed  in  at« 
Mgning  the  same  reason;  but  captain  StaiTonl)  Ifia  onlj  fnend 
on  board,  and  who  was  constantly  with  him,  declares,  that  he 
^iw  no  syinptem  of  derangement,  and  that  he  did  not  conaid^ 
him  so  at  any  moment  of  time.  That  the  crew,  for  whom  this 
plea  is  mi^e,  did  so  consider  him,  may  well  be  suspected;  from 
their  adding  to  him  a  paper,  reqijiring  his  acquiescenc.e  in  the 
measures  proposed,  for  deposing  him  from  Ufae  CQ^maAd»  and 
the  appointment  of  a  successor.  It  is  the  dictate  of  common 
sense,  that  a  person  of  unsound  mind,  cannot  bind  himAslf  or 
others  by  his  consent;  and  they  must  hare  knqwn,  that  a  com- 
palsory  change  in  the  government  of  the  ires^eU  could  nqi  be 
legitimated,  by  the  acquiescence  of  an  insane  commander.  In 
the  neit  place  it  appear^,  that  Sharp,  on  some  occasions  occur- 
ring after  his  usurpatiDp,  confulted  with  captain  Eisborongh; 
which  would  have  been  very  absurd,  had  he  thought  the  cap* 
tain  insane.  Another  strong  proof  of  the  recollection  and  pru* 
dence  of  captain  Risborough,  was  his  directing  the  supercargo, 
to  read  the  consul's  letter  to  the  crew;  with  a  view  to  prevent 
them  from  committing  any  act  of  hostility  against  the  Portu- 
guese vessel. 

But,  even  suppose  the  transactions  of  the  28th,  had  so  ope- 
rated upon  the  mind  of  captain  Rishorough,  as  to  derange  it; 
and  that  this,  if  made  out,  would  excuse  the  act  of  confiuing 
him;  still  this  violent  measure  of  precaution,  should  not  have 
extended  a  moment  beyond  the  existence  of  the  dinger  which 
occasioned  it;  and  a  continuation  of  the  confinement,  after  the 
captain  was  restored  to  his  senses,  would,  in  the  eye  of  the 
law,  amount  to  the  crime  of  confining  the  captain.  Further, 
euch  conduct  would  afford  strong  evidence,  that  the  excuse 
now  set  up  was  affected  and  not  real;  since,  if  the  latter,  upon 
the  cause  ceasing  the  effect  would  naturally  cease.  Now  it  is  in 
evidence  by  the  prisoners'  witnesses,  those  who  thought  him 
insane;  that  they  considered  him  to  be  of  sound  mind,  some 
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days  before  they  OTerhanled  the  British  vessel;  upon  which  oc- 
easion,  and  in  consequence  of  Sharp  quitting  the  vessel  to  go 
on  board  the  prize;  the  captain*  instead  of  receiving  back  his 
authority  as  of  right,  was  bj  a  plurality  of  votes,  elected  master 
against  captain  Stafford,  who  was  set  up  as  his  competitor  by 
by  some  of  the  crew. 

With  these  observations  the  case  was  left  with  the  July. 

Verdict*  OuUty  of  eonfmng  the  capkdn,  and  not  guUhf  a»  tm 
the  residue  of  the  indictment. 

NoTS^— Judgment  was  arrested,  for  the  reasons  on  which  the 
indictment  was  quashed  upon  the  trial  of  the  other  prisoner^ 
Sharp  and  others;  see  the  next  case* 

Mr.  C.  J.  IngersoU,  District  Attorney,  for  the  United  States. 
Me8«^.  Sergeant  and  J.  R.  IngersoU,  for  defendants. 
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Unitei)  States  vs.  Sharp,  Akdb&son  ahd  Stewart. 

An  iadietinep^  whkk  duurgca  in  tbe  tame  eoont,  an  ofEmee  made  eapital  by  on« 
•eetiOD  of  an  net  of  Cong«««»  and  anoUier  offcnee*  deaiared  in  anotiter  aaotion 
ef  the  tame  Iaw»  to  he  a  miaderaeanor;  ii  bad. 

Messrs*  Bmnej  and  Chauncej,  counsel  for  tke  prisoners, 
when  their  trial  was  called  up;  moved  to  quash  the  indictment, 
because  there  was  no  count  in  it,  for  an  offence,  as  described  in  the 
statute.  Thej  stated  that  the  first  count,  was/or  making  a  revolt, 
and  conflMmg  the  eapUiinf  which  is  not  described  as  an  offence 
in  the  8th  section;  although  making  a  revolt,  is  a  capital  offence, 
under  the  8th  section;  and  confining  the  captain,  is  a  misde- 
meanor, under  the  12th  section.  In  like  manner,  the  second 
count,  is  for  eonfning  ihe  captain^  and  endeavouring  to  make  a 
revolt;  to  which  the  same  exceptions  apply.  It  is  essential  to 
justice,  that  die  grand  jury  should  have  it  in  their  power,  to  ig- 
noramus any  offence  in  the  indictment,  which  is  not  supported 
by  evidence.  But  if  two  or  more  offences,  are  thus  blended 
together,  in  one  count,  they  must  find  the  whole,  or  ignoramus 
the  whole;  whereas,  if  they  are  arranged  in  different  counts,  they 
may  find  one  a  true  bill,  and  ignoramus  as  to  the  other.  How  is 
the  petty  jury,  in  a  case  of  this  kind,  to  find  their  verdict?  If 
they  say  the  prisoners  are  guilty  of  part  of  the  offence  describ- 
ed in  one  count,  and  not  guilty  as  to  the  others;  they  do  not 
find  them  guilty  **in  manner  and  form;"  but  where  there  are 
different  counts,  they  are  the  same  as  different  indictments.(a) 

The  Court  decided,  that  the  indictment  could  not  be  sup- 
ported. ' 

The  District  Attorney  entered  a  noli  prosequi,  as  to  the  de- 
fendants. 

(a)  4  Hawki.  8. 
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in  M  kktkKk  of  debt  on  a  boad*  with  a  eollatcnl  eomUfioilj  ttoAiug  afta  W  «i- 
coveredy  but  what  th^  oUigeo  ik  entided  td^  upon  a  breaeh  <tf  the  teiiditi<Mk 

One  of  the  partners  of  a  mereantile  house,  in  Liverpool^  himng  been  arreHed 
for  a  debt  doe  by  them,  in  the  city  of  Philadelphia,  paid  the  same;  and  took 
fMth  ihk  d^ftbdaMa  a  Vmd^  ih  the  tednditidb  to  wfilelf,  H  trk  sdl(S4lafed,  that 
the  obtigort  haU  i^^ed  to  iifdemaify  him,  agiinst  a  doobM  paytodit  of  iba 
tarn  paid,  ahoald  t}ie  house  be  obliged,  by  eompuliion  of  law,  to  mak^  the  lame. 
The  plaintiflTs  house  in  Liverpool,  having  been  called  upon  by  two  persons, 
elaiming  (he  same  money,  and  saits  naving  been  instituted  in  England,  for  the 
ianie;  not  hlvin|f  notioe  of  the  |Uiy hieni  ni4de  fa^  Oie  psHher  hiferet  and  desvMI 
to  avoid  thfe  eipeoses  of  lligation;  filed  a  bill  of  interpleada  in  the  ooort  of  Ghaa* 
oer},  praying  to  be  allowed  to  pay  the  amount  ebumed  Irom  them,  in  the  two 
•uits^  into  eourt;  whieb  was  done,  by  permission  of  the  Lord  Chanoellor.  This  was 
a  voluntary  pnyraent,  and  the  eondition  of  the  bond  does  not  protect  the  plain* 
"btfs  ?rom  the  loss  sustained  thereby. 

jThE  parties  haYing  entered  into  a  written  agreement,  to  wave 
all  manner  of  form  in  the  pleadings,  and  to  trjr  the  cause  on 
the  merits*  the  case  appeared  to  be  as  follows,  tiz: 

In  the  year  1808  or  1809«  the  house  of  Pearson,  Hodgson  and 
Massey  of  Liverpool,  of  which  the  plaintiff  was  a  member, 

* 

became  indebted  to  Nathan  Davidson  of  Philadelphia,  in  the 
mm  of  about  six  thousand  four  hundred  dollars;  for  the  balance 
of  the  proceeds  of  a  caigo  of  cotton,  which  had  been  shipped  to 
them.  In  July,  1809,  Davidson  became  insolvent,  and  assigned 
over  his  estate,  to  the  defendants,  for  the  benefit  of  his  creditors. 
On  the  16th  November,  1809,  Davidson,  and  on  the  17th  of 
the  same  month,  the  defendants,  wrote  to  the  house  of  Pear- 
son, Hodgson  and  Massey,  and  directed  them  to  pay  over  the 
balance  of  the  funds  in  their  hands,  to  William  and  John  Bell 
and  Co.  of  London.  Soon  after  these  orders  were  given,  the  de- 
fendants, as  assignees  of  Davidson,  empowered  S*  Potter  of 
London,  to  collect  the  said  balance  for  their  use.  The  Bells,  in 
consequence  of  the  first  orders  in  their  fiivottr,  instituted  a  suit 
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hi  flie  high  ciNlrt  of  Chanbery*  in  BiigMuid»  aglfingt  Peai'mii 
Hodgsoh  ilnd  Mast^jj  te  reco^ei'  the  mid  iMdiUcei  Pending  tUtt 
mU  Massey,  kmt  of  tiie  paHners^  ckmlei  to  Philkdelpltin^  and 
in»  arrested  at  the  suit  of  iAk  defendantB»  ih  brder  to  reeorer 
Mm  aforesaid  baMnce)  and  he^  Maaiey^  *^  in  order  to  releaife 
**  himself  frbhi  Hie  arreit^  and  at  th^  sane  time^  to  ilecni'e  htni<^ 
^eif  agkinst  a  dooMe  (teydient  of  the  said  cUto,  41deh  might 
take  places  if  Us  aaid  hoase  in  Bngftaiid  should  hav^been 
edmpoMd  bj  conkrs^  of  liwi  to  pay  the  demand,  ihadk  bn  them 
by  said  William  and  John  Bhll  and  Co.(  okr  bf  haVing  paid  or 
^cnired  to  the  said  FAtlen  ^  to  hnjr  other  person*  on  behalf 
**  of  die  said  Davidsoh*  o#  Us  asii^^tieeS)  ih  any  ihanner  what* 
**  soeTer^  prior  date  bf  the  bond,  faerealler  mbntioned;  or  before 
^aHy  ckmntemnuidv  to  be  given  by  the  said  assignee^  of  sUdi 
pljihenl^  shall  hiive  rtechett  the  said  Piaiten»  HMgson  asSd 
Mass^yi  in  England^"  paid  to  the  deftedanlsi  the  suki  of  seTeil 
tiiolisand  niiie  hnttdred  Und  olxty-seren  dollars  and  serbniy-siz 
ciidtsttbe  baJalKA  si^pofted  to  ite  Ane;  and  Ih^  defendants  entei« 
ed  iMo  k  bon4  ^  whith  All  th«  iibbyft  circnhliBtanbes  wre  fnll^ 
rented)  and  the  phHs  mariked  as  a  quotation,  Are  literally  copioi 
fi^m  the  rteitah  Thed  iMloWs  thb  conditian;  wMch  obliges  dio 
defendtotk  to  diaoonlintie  thtir  kiit  against  Massey;  to  nse 
thdr  best  etideaTbliit  to  prodnre  H  disednVnoance  of  any  ^ritii 
that  liiTo  botn^  br  might  be  blMmght  agbiast  Pearson,  Hbdgaon 
and  Massey^  in  e^nseqaeftce  Af  an^  oinders  of  the  said  Davidson^ 
before  his  assig^meni^  or  of  the  defendants  afterwards,  by  the 
said  W.  imd  J.  Bell  ahd  Co»i  ^  hhy  other  |ierson,  for  the  re^ 
coYory  of  the  said  (H^lattee;  and  also,  to  oave  hamdess^  and  in* 
demnify  the  said  parson*  Hodgson  and  Massey,  or  either  of 
them,  against  any  loss,  injury,  or  damage^  tkby  nkay,  bj  eompuU 
ran  4/lfte  Ions  have  subtaan^  br  may  j^stain;  by  reason  of  Any 
payment,  in  eonsequbnce  bf  any  sail  biooghi  in  Bnglaad,  mt 
elsewhere,  against  them  or  tidmr  of  them^  by  nrtae  of  any 
orderf^ven  bgr  said  Datidbon,  previoofi  to  his  sbid  assignment,  or 
by  the  defotidantSk  iiftce  thb  said  ass^muent^  or  in  cimsequelicA 


1S4  PBNNSTLVANIA* 


Bfanej  vt.  Schott  et  tL 


anj  foreign  attachment,  levied  in  thdr  handsy  by  any  creditor 
of  Davidson,  for  the  recovery  of  the  said  balance;  and  alto  aavB 
harmless,  and  indenmified  the  said  Peanon,  Hodgson  and  Mas* 
aey,  and  every  of  them,  against  all  charges,  injuries,  losses  and 
damages  they  may  sustain,  by  reason  of  a  double  payment,  of 
the  said  balance  as  aforesaid,  or  any  part  thereof.  There  is  then 
a  proviso;  that  the  defendants  should  not,  in  any  event,  be  liable, 
by  virtue  of  this  obligation,  to  pay  any  larger  sum,  than  was 
received  by  them  from  Massey;  and  that  all  costs  hm?etof<H« 
incurred  in  England*  by  reason  of  Pearson,  Hodgson  and  Mas- 
say's  non-compliance  with  the  order  of  Davidson,  and  of  the  de- 
fendants as  aforesaid,  should  be/paid  by  Pearson,  Hodgson  and 
Massey;  not  extending,  however,  to  more  tiian  the  costs  ct  one 
suit,  if  they  should  have:  been  ^prosecutod  on  two  contending 
elatma;  and  that  all  legal*  costs,  that  should  be  incurred  after 
the  date  of  the  said  bond,  should  be  borne  by  the  defendants* 

This  bond  was  dated  the  STth  July,  laiOi  the  bill  in  equity, 
against  Pearson,  Hodgson  uid  Massey,  by  the  Bells,  Waa  filed  in 
November,  1609.  On  the  10th  August,  1810,  Pearson,  Ho^son 
and  Massey,  filed  in  the  same  court,  a  biU  of  interpleader 
against  the  Bells;  agamst  Little  and  Wotherspoon,  who  also  de- 
manded the  balance,  but  who,  in  their  answer  to  thia  demand 
diadaimed;  against  Potter,  Davidson,  and  his  assignees;  and 
prayed  an  order,  to  enable  them  to  pay  into  the  bank  of  Eng- 
land, the  balance  acknowledged  by  them  to  be  due  to  David* 
son.  On  the  same  day  the  order  was  made;  and  on  the  17th  of 
Ae  same  month,  Pearson,  Hodgson  and  Massey,  paid  into  the 
bank,  to  the  credit  of  the  accountant  of  «the  court,  fourteen 
hundred  and  forty-tiiree  pounds,  seven  shillings,  equal  to  six 
thousand  four  hundred  dollars. 

The  questions  were;  First,  Whether  the  plaintiff,  having  paid 
to  the  defendants,  about  fifteen  hundred  dollars  more  than  the 
house  of  Pearson,  Hodgson  and  Massey  acknowledge  to  have 
been  due;  should  be  at  liberty,  in  thia  suit,  to  establish  that 
fiict,  and  to  recover  it  back.  Secondly,  Whether  the  plaintiff 
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is  entitled  to  recover  any  money  in  this  action.  The  first 
question  arose  in  the  progress  of  the  canse,  upon  the  plaintiff 
offering  to  prove  the  overpayment;  the  second,  upon  a  motion 
to  nonsuit  the  plaintiff.  '^ 

WABHU^reTOM',  J.  charged  the  jury.  This  is  an  action  eJT 
debt,  brought  upon  a  bond,  with  a  collateral  condition;  and 
tiierefore  the  plaintiff  cannot  recover  any  thing,  but  what  he  is 
entitled  to,  upon  a  breach  of  that  condition.  The  condition  is; 
that  the  defoidaats  should  discontinue  their  suit  against  the 
plaintif;  should  endeavour  to  obtain  a  discontinuance  of  any 
suits  in  England,  against  Pearson,  Hodgson  and  Massey,  in 
consequence  of  any  orders  of  Davidson,  or  of  the  defendants; 
to  indemnify  said  Pearson,  Hodgson  and  Massey,  and  every  of 
tiiem,  against  any  damages  they  might  sustain  by  legal  compul- 
sion, in  consequence  of  any  suit  brought  in  Bn^^d,  or  else- 
where, against  them,  by  virtue  of  any  order  given  by  Davidson, 
or  by  the  defendants,  or  in  consequence  of  any  foreign  attach- 
ment, levied  in  their  hands,  by  any  creditor  of  Davidson;  aii4  to 
indemnify  them  against  all  damages  they  migjht  sustain,  by  reason 
of  a  double  payment  of  the  balance.  It  is  admitted,  that  there  has 
been  no  breach  of  the  two  first  parts  of  the  condition;  nor 
has  any  attachment  been  levied;  neither  was  the  over  payment 
made  on  the  STth  July,  1810,  by  compulsion  of  law,  in  conse- 
quence of  any  suit  brought  against  Pearson,  Hodgson  and 
Massey,  or  by  virtue  rf  any  order,  given  by  Davidson,  or  the  de- 
fendants; nor  was  such  over  payment  a  double  payment,,  that 
being  the  first  payment,  and  the  payment  into  the  banks 
douUed  it,  so  far  as  it  went.  But,  as  to  the  difference  between 
the  sum  paid  on  the  27th  July,  1810,  and  that  paid  on  the  irtfa 
August,  into  the  bank;  there  has  never  been  any  double  pay- 
ment of  that  sum,  and  of  course,  it  cannot  come  under  the  last 
clause  of  the  condition.  The  plaintiff,  if  he  inadvertenUy  paid 
to  the  defendants  more  than  his  house  owed*  may  recover  it 
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back,  in  an  action  for  money  had  and  rocoiTed*  bat  not  in  tiiif 
action. 

As  to  the  second  qne8tion»  it  ia  ih^  opinion  of  th^  Coiirt»tfaat 
the  action  cannot  be  maintained. 

The  recitals  in  the  condition  of  the  bond,  express  in  most  in- 
telligible language,  the  intention  of  the  parties.  The  defen- 
dants, having  arrested  the  plaintiff  in  this  covntrj,  for  the  ba- 
lance dae  to  them,  by  his  house,  and  held  him  to  bail;  had  ob- 
tained a  security,  which  they  were  only  induced  to  relinquiah, 
npon  receiving  payment  of  what  was  supposed  to  be  dae.  But, 
M  it  was  possible,  the  house  of  Pearson,  Hodgson  and  Massey^ 
mif^t  be  compelled,  by  legal  process,  to  pay  the  same  money 
again,  to  the  Bells,  or  to  some  other  person;  or,  that  they  might 
baTo  paid,  or  before  they  could  have  notice  of  the  settlement 
in  Philadelphia*  might  pay,  voluntarily,  that  balance,  upon 
orders  drawn  by  Davidson,  or  by  the  assignees;  it  was  but 
jast,that  the  defendants  should  indemnify  those  persons  against 
a  double  payment,  made  under  any  of  those  circitmstauces. 
That  this  was  the  design  of  the  parties,  is  clear,  from  the 
recitals;  and  the  c(9idi(ion  is  precisely  accogimodated  to  that 
intention.  The  recital,  as  to  the  compulsory  payioent,  states; 
that  the  d^ndants  had  agreed  to  secure  Pearson,  Hodgson  and 
Masseyt  against  the  event  of  a  double  payment  of  the  said  claim; 
which  might  take  place,  if  they  should  h|ive  been  compelled,  by 
course  of  law,  to  pay  the  demand  made  on  theip  by  Ae  Bellf. 
In  execution  of  this  agreement,  the  defendants  oblige  themselves, 
to  indemnify  the  said  Pearsoo,  Hodgson  and  Massey,  against 
any  damage  they  may,  by  compulsion  of  law,  f  ustain,  by  reason 
of  any  payment,  in  consequence  of  any  suit  brought  against 
Aem;  by  virtue  of  any  order  given  by  Davidson,  or  by  the  de- 
fendants. But  the  payment  made  into  the  bank,  was  not  niade 
by  compulsion,  or  in  consequence  of  any  suit  brought  against 
Pearson,  Hodgson  and  Massey ;  but  it  was  made,  under  an  order, 
obtained  upon  the  prayer  of  Pearson,  Hodgson  and  Massey,  and 
in  a  suit  in  which  they  were  complainants,  not  defendants.  This 
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preceriKng  was  a  ^rMiitioiiy  not  iMily  «€  th^  words,  %ist«if  ike  ki<- 
tentioii  of  tfie  parties.  Tke  defenfdhmts  4id  nolftAttit  the  eMsi 
of  Ao  BdQs,  but  on  the  eoatrarf,  obUgei  tif^nMehnes,  to  ettdoa- 
Toitrto  ha?e  it  fLisconiiiiiied;  and  thait^  eausemigiyt  he  defend- 
ed, Hiej  bound  tiiesmelTes  from  die  date  of  ^e  iMHid,  to  f$f 
"fttt  costs.  Had  Massey  himodf  filed  Ihe  biil  of  iuteifleader,  and 
firayed  to  be  permitted  to  pay  tiie  money  into  the  tenki  It 
wottld  hare  been  a  gross  fk-and;  in  as  moeh,  as  he  wonld  h»ve 
atempted  to  deprive  the  defendants  of  the  eecarity  they  hsA 
obtained  by  his  arrest,  and  then,  by  a  velnntmry  abandonment 
ef  the  cause  of  4ie  defendants,  and  a  payment  of  the  money,  to 
eompel  the  defendants  to  restore  the  security,  which  they  had 
taken,  in  lieu  of  the  peraon  of  Massey.  But  although  tUs  ease 
is  clear  of  fraud,  the  payment  in  England  ba^g  talren  (dace, 
in  about  twenty  days  after  the  eompromise  was  made  in  FMla- 
ddfdiia;  still,  it  eannot  Car  a  moSMnt  be  cootonded,  that  a  pay- 
ment made  upon  the  prayer  of  Peamon,  Hodgson  and  Massey, 
and  in  a  suit  brought  by  diem,  was  a  payment  made  by  com- 
pulsion of  law,  in  a  suit  brought  against  them. 

As  lo  any  Tohintary  payment,  whieh  Fearson,  Hodgson  and 
Massey  mig^  have  made^  before  the  dato  of  the  bond;  or  might 
make,  before  u^y  eountermand,  to  be  given  by  the  defendants, 
of  such  payment,  should  reaeh  Pearson,  Hodgson  and  Massey 
in  England;  the  recital  states  an  agreement  by  the  defendants,  to 
indemniff  Pearson,  Hodgson  and  Massey  >  against  any  payment 
made  to  Potter,  or  to  any  other  person,  on  behalf  of  Datidson, 
or  hU  OM^neet,  in  any  manner,  before  those  periods.  Then 
comes  the  condition  intended  to  fulfil  the  agreement,  and  it 
stipulates,  to  indemnify  the  sidd  Pearson,  Hodgson  and  Massey 
from  all  damages,  whieh  ^ey  might  sustain,  by  reason  of  a  double 
payment  of  said  balance  as  aforesaid.  These  words,  as  aforesaid, 
clearly  refer  to  the  double  payment,  mentioned  in  the  recital; 
that  iS)  a  payment  made  to  Potter,  or  to  any  other  person,  on  fe- 
kalf  of  tke  said  Davidson,  or  his  assignees*  But  the  payment  in 
England,  for  which  this  suit  is  brought,  was  not  made  to  Potter, 
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or  to  any  other  person,  on  behalf  of  Davidson  or  the  asugnees. 
Persons  claiming  on  behalf  of  Davidson  or  the  assignees,  could 
never  be  persons  claiming  adversely  to  them;  but  it  is  most  ob- 
vious, that  persons  claiming  for  their  benefit  were  intended.  It 
is  impossible,  that  the  Bells,-  the  only  defendants  to  the  bill  of 
interpleader,  who  claimed  adversely  to  Davidson,  or  to  his  as- 
signees, could  be  intended;  because,  in  the. same  sentence,  but 
a  line  or  two  preceding  these  expressions,  payment  by  conifmi- 
sum  of  law,  is  expressly  referred  to  the  Bells  by  name.  It  would 
then  have  been  absurd,  immediately  afterwards  to  permit  a 
voluntary  payment  to  them.  It  is  of  no  consequence  indeed^ 
whether  the  words  "  as  aforesaid,*'  refer  to  the  payments  men- 
tioned in  the  recital,  or  the  words  **  said  balance;"  because,  if 
they  were  omitted  altogether,  the  meaning  of  this  part  of  the 
condition,  is  ascertained  by  the  obvious  meaning  of  the  recital; 
both  of  which  refer  to  voluntary  payments.  That  the  words 
"  his  assignees,"  in  the  condition,  mean  the  defendants,  and  not 
the  Bells,  or  any  other,  to  whom  Davidson  had  g^ven  an  order 
to  receive  the  money,  is  obvious;  not  only  from  the  preceding 
words,  which  in  reference  to  the  Bells,  speak  of  a  compulsory 
payment,  and  consequently,  the  order  of  Davidson  in  their  fa- 
vour, could  not  be  on  his  behalf;  but,  because  the  defendants  are 
immediately  afterwards  described  in  the  same  words,  viz.  "  the 
said  assignees." 

For  these  reasons,  it  seems  clear  that  the  plaintiff  cannot 
recover  in  this  action. 

The  plaintiff  suffered  a  nonsuit. 

Messrs.  M.  Levy  and  R.  Peters,  Jun.  for  plaintiff; 
Messrs*  Sergeant  and  Todd,  for  defendants. 
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lb  m  aetioB  where  the  deelaratioo  stated  that  E,  Brmm  waiattaehed  to  uifwer* 
and  proceeded  to  allege  in  his  deeUuntioay  the  drawing  of  a  bill  of  exchange  hf 
EUtha  Brown;  evidence  of  a  bill  of  exchange  signed  bj  Elijah  Brown^  cannot 
be  given  in  evidence. 

The  phintiff  was  allowed  to  take  oflT  a  nonmlt  and  to  amend  the  dedaratJon,  on 
IMjineBt  of  costs. 

1  HE  declaratioii  recited  tiiat  JS.  Brown  was  attached  to  an- 
swer the  plaintiff;  and  then  proceeded  to  declare  against  him, 
as  Elisiia  Brown,  on  a  protested  bill  of  exchange,  drawn  by 
him  in  favour  of  the  plaintiff.  At  the  trial,  the  plaintiff  offered 
in  evidence  to  support  his  declaration;  a  bill  of  exchange  sign- 
•d  E.  Brown,  and  proved  the  hand  writing  to  be  that  of  Elijah 
Brown,  as  the  witness  had  generallj  heard  him  called,  and  did 
not  recollect  ever  to  have  heard  him  called  ElMa  Brown.  The 
defendant's  counsel  objected  to  this  evidence,  on  account  of 
the  variance  between  the  proof  and  the  declaration. 

The  Court  sustained  the  objection;  observing,  that  it  would 
ke  improper  to  permit  a  paper  to  go  to  the  jurj,  having  the 
signature  of  the  defendant  in  the  suit,  unless  it  is  proved  to  be 
his  signature,  bj  sufficient  evidence.  This  suit  is  against  Elisha 
Brown,  and  the  bill  of  exchange  offered  in  evidence  is  signed 
bj  Elijah  Brown. 

The  plaintiff  suffered  a  nonsuit  He  afterwards  moved,  to 
set  aside  the  nonsuit,  and  to  have  leave  to  amend  his  declara* 
lion,  which  was  allowed  by  the  Court,  upon  his  paying  the  costs* 

Mr.  Shoemaker,  for  plaintiff. 

Messrs.  Chauncey  and  J.  R.  Ingersoll,  for  defendant 
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AJUrifaciM  isiaed  in  1806,  ondar  which  there  was  a  levy  md  condemnatioa  of 
the  real  etUte  of  the  defendant,  and  afterwards  %  vendiUom  was  uken  out. 
The  leTj,  iniyiisitioa  and  venditiom  were  qaaahed*  Afterwards  the  defendant 
died.  In  ISId,  a  Jierifadat  was  iasoed,  and  a  levy  made  on  sundry  lots  in  the 
hands  of  persons,  purchasers  thereof  sinee  the  JHdgpient.  This  exceution  was 
quashed  on  the  ground  that  the  judgment  ought  to  have  been  revived^  against 
the  defendant's  ezeeutors,  in  order  to  make  it  the  foundation  of  this  proeess; 
aMioi%h  it  miifiki  ham  bee«  difhktnt»  hat  an  dSiM fieri  fari^  hctefe  ll^flli*  te% 
and  lymtimianefi  entered. 

The  Court  win  not  willingly  listen  to  a  motion  to  set  aside  an  eieentioo,  on  the 
ground  that  other  property,  in  the  hands  of  pnrehasers  from  the  defendant 
aftfer  the  jbdgttaietkt,  and  Ukble  to  cOrttribat«,  might  hsre  beett  l^«d  On. 

^Mertv  if  ttOllM  (High  t  h  dt  to  Rnim  bhnn  g»vai  ta  the  t>liilltil(  UiM  tbni«  #ilHilflll. 
pPdpmty,  inofdartolhnHshlHMi^ilhafeoilKMftiUMU^tolevy  up«atft» 


In  iii^  yeAr  dtie  thougittid  aeVeii  hnodl^ed  itnd  tiihety-dfiie,  Judg- 
ment in  this  actibil  was  confessed.  Iil  one  thousand  eight  hiiA* 
drbd  aiid  flVe,  a  sdH  facias  was  sued  ottt  And  judgment  confes* 
sed  in  Aprils  1806.  In  Octobetr  1S06,  a  fttri  facias  was  issued  attd 
levied  on  two  lots;  which  u)>on  an  inquisition  returned,  were  con- 
demned. On  the  motion  of  the  plaintiff,  ih  1813,  this  levy,  inqui- 
sMon,  and  the  vHBAditionas  taponas  issued  on  it,  were  quashed,  tk 
October  1 8 1 5,  a  ne^fUHfaeVtis  was  issued,  without  a  sdte  facial. 
tturst  died  ih  1804.  Hie  Jl«ri  faxias  was  le^ed  on  sundry  I6ts» 
in  the  hands  of  purchasers  under  Hurst,  since  Ae  jUc^ment  Wat 
rikndered.  An  itaqtiisitibn  was  taken,  ahd  they  were  condemned, 
atfd  a  thtdAUM  topdlua  Was  issued.  L^  obtEdned  a  rule  tb 
quash  the  e^teutfon,  tiA  all  the  |>hyceedings  founded  on  it. 
First,  because  the  fieri  facias  issued  without  a  scire  facias  to 
revive  it,  against  the  executors  Of  HurstJ  and  secondly,  be- 
cause the  etecntiob  should  hare  been  levied  upon  othet  lands. 
In  the  hands  of  other  purchasers  under  Hurst;  that  all  might 
contribute,  (a) 

(a)  1  Lord  Bay.  flU.,  8  Institutes  471.,  a  Cro.  ReporU  ti,,  1  DilUs  4S5. 
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WJiSHI^rGT(U>r,  J.  Had  this  execution  been  an  alias,  and 
the  first  execution,  issued  in  1806,  been  continued  down,  or  the 
Court  could  direct  the  continuances  to  be  entered;  the  case 
would  be  different  from  what  it  is.  But  it  is  a  new  or  original 
fieri  fadas,  and  having  issued  since  the  death  of  Hurst,  the 
judgment  ought  to  have  been  revived  against  his  executors,  bj 
settv/oMot.  As  to  the  other  pmnt,  h  need  not  be  decided.  Bat 
th#  Court  will  not  wilKs^y  listen  to  a  notion  to  qvash  an  in- 
quisition or  rnnd^tiofd  exponas,  on  the  ground,  that  there  are 
some  other  purchasers  unknown  to  the  pluntiff,  whose  land^ 
might  have  been  levied  on*  AA  this  rate,  a  plaintiff  may  be  kept 
fof  many  yeart,  in  purinit  of  hk  riglitij  bj  new  parties  being 
suggested,  as  subject  to  contribution.  It  would  seem  reasonable, 
that  those  who  move  to  quash  on  this  ground,  should  havenoti^ 
fied  the  plaintiff,  that  there  were  such  other  persons  and  such 
other  lands,  liable  to  contribution;  in  order  that  the  plaintiff 
might  have  had  an  opportunity  of  including  them  in  his  levy. 
However,  the  Court  do  not  mean  now  to  lay  down  any  definite 
rule  on  the  subject. 

Rule  made  absolute  to  quash  the  execution,  for  the  first  cause. 
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Marineni'  wagei. 

Seamen,  forcibly  put  on  ahore  bj  the  eapton,  from  a  Teasel*  whieb  was  aftee-  • 
wards  ransomed,  and  arrived  at  her  port  of  destination,  navigated  from  the 
place  of  capture,  bj  a  new  erew,  the  owners  not  having  given  the  original  erew 
an  opportonitj  to  rejoin  the  veasel;  are  entitled  to  wages,  subject  to  a  eontri- 
bution  for  the  ransom. 

The  nett  proeeeds  of  the  ship  and  eargo^  at  the  port  of  disebarge,  and  not  the 
Invoiee  eostof  the  oargo;  with  the  wages  of  all  the  persons  belonging  to  the 
ships  most  eontribate  to  the  rmsom. 

X  HE  ship  Montesquieu,  belonging  to  the  appellant,  sailed  from 
Canton,  on  her  return  to  Philadelphia,  in  November,  1812;  and 
in  March,  1815,  was  captured,  within  the  capes  of  Delaware,  by 
the  British  blockading  squadron;  her  crew  were  put  on  shore, 
forcibly,  by  the  captors,  and  they  arriTed  at  Philadelphia.  Mn 
Girard,  after  the  capture,  negociated  with  the  enemy,  for  the 
ransom  of  his  ship;  and  had  a  flag  of  truce  granted  tD  him,  by 
the  government,  to  carry  down  the  ransom  money,  which 
amounted  to  one  hundred  and  eighty  thousand  dollars,  to  Sir 
John  Beresford,  who  commanded  the  squadron.  The  vessel,  which 
carried  the  money,  also  took  down  hands  to  navigate  the  ship 
up  to  Philadelphia.  As  soon  as  the  appellees  heard  of  the  ran- 
som, which,  however,  was  not  until  after  the  vessel  with  the 
ransom  money  had  left  Philadelphia,  they  called  at  the  appel- 
lant's counting  house,  and  offered  their  services  to  bring  up  the 
|hip;  but  they  were  informed,  that  the  appellant  had  left  direo- 
tions  that  they  were  not  to  be  employed.  The  ship,  with  her  caigo 
on  board,  arrived  in  safety  at  Philadelphia,  her  port  of  destination* 
This  suit  was  brought  to  recover  the  wages  of  the  crew,  who 
had  been  put  on  shore,  by  the  captors,  from  one  half  of  the  time 
tiiat  the  vessel  was  at  Canton,  to  the  time  of  her  arrival  at 
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PhiladelphU;  the  wages  for  the  outward  voyage*  and  for  the  other 
half  of  the  time  the  ship  remained  at  Canton,  havinjg  been  paid* 

FeterSy  for  the  appellees,  contended;  that  tfaej  were  entitled 
to  recover  their  foil  wages,  subject  to  a  contribution,  with  the 
ship  and  cargo,  according  to  the  nett  value  of  both,  at  the  port 
of  Philadelphia.  He  cited  the  cases  noted  below,  (a)  and  also  the 
cases  of  the  Blaireau,  in  2  Cranch's  Rep.  240.,  and  of  the  Cora, 
Peters's  Admiralty  Reports,  vol.  2,  page  361. 

On  the  other  side,  Messrs.  Dallas  and  Ingersoll,  contended; 
that  no  wages  were  due,  if  a  crew  do  not  perform  the  whole 
voyage,  and  another  crew  are  hired  to  complete  it;  but  if  they 
are  entitled  to  wages,  only  the  invoice  price  of  the  cai^,  should 
contribute.  See  the  cases  cited,  below,  (fr) 

The  invoice  price  was,  one  hundred  sixty-four  thousand  seven 
hundred  and  forty -four  dollars.  The  sales  of  the  cargo  at  Phila- 
delphia, amounted  to  four  hundred  eighty-ei^t  thousand  six 
hundred  and  fifty-five  dollars.  The  ship  was  worth  from  fifteen 
to  twenty  thousand  dollars.   , 

WMHI^rGTOM',  J.  The  Court  is  of  opinion,  that  tiie  ap« 
pellees,  having  been  separated  from  the  ship,  by  the  captors, 
and  forcibly  put  on  shore;  are  entitled  to  their  foil  wages,  from 
half  the  time  the  ship  remained  at  Canton,  to  their  arrival  at 
Philadelphia;  subject  to  contribution,  on  account  of  the  ransom; 
notwithstanding  the  appellant  hired  other  persons,  to  bring  the 
ship  to  Philadelphia.  The  appellees  were  not  bound  to  offer 
themselves  to  perform  this  service*  before  they  knew  of  the 
ransom;  and  that  offer,  then,  to  do  it,  being  rejected  by  the  ap« 
pellant,  they  are  in  no  default.  This  opinion  is  formed,  upon  an 
attentive  examination  of  all  the  cases. 

(a)  1  Eq».  Rep.  S87.,  3  Ditto  36^  S  MaoMh.  Rep.  ST.,  S  Ditto  39.,  ChHtT's 
Lnw  of  NatiMS  9S^  1  PeteiVs  Am.  DeeiM.  115,  116. 1S8.,  S  Ditto  384.,  Story's 
Abbot  50S.  510.  51S.  a§5, 394.,  4EiMl  Rep.  560,  S  N.  T.  Term  Rep.  SSi.  S91., 
S  T.  Rep.  S76. 

(4)  Storf9  Abbot  509.,  Lord  Raym.  Rep.  ISll. 
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Ingiag  to  the  appdljuit*  Ike  aiftstart  svpvcargo,  or  «b j  otk«- 
IpttvoB,  aocordoig  in  its  amousC  «t  tlM  port  ^  Piuladd^ 
die  ▼able  of  the  ohqi,  together  with  the  wagee  of  the  eppotkoe* 
ead  of  the  eficeri  of  the  ahip;  tmaU  eontribiite  towerde  pajung 
the  ransoni.  It  wee  referred  to  the  cleric*  to  esoertain  tfie  rate 
of  coiitrilnition.  to  foe  dednetod  fiom  their  wages;  and  a  decree 
was  given  for  the  baloBce* 

MeoMB.  &  If.  Dallas  and  IngeraoU,  br  appellant 
Messrs.  Peters  aad  Dela&y.  for  appeUeea. 


(1) 


AFWI/  TPRU.  ^¥'  W 


iftiiiiw  III I 


UmTBD  Statbs  v9^  Colt. 

tlic  it^tute  Y^ifll  ^othqii^e^  the  UmU^  St«te«»  to  demaiid  »  aam>  not  e^e^- 
iof  90,900  ^pllan,  and  «otleM  thnn  1000  dollars;  which  it  averred  that  the 
defendant  owod  and  detaiped.  The  jary  found  averdietfor  4,000  dollars.  U^n 
a  motion  to  arrest  the  Judgment,  this  diealaratkm  was  held  to  be  good. 
A  deslaiatioB  in  deht»  eklming  no  pnaelse  sum  to  be  due,  ia  vithwt  vfffiffidtnU 
InAI^  4«Mi!4of  «nf  wm  !■  the  deelaif tioA,  do^s  not  pt^T^t  thf  vmVWTf 
«f  9^  am^U^r  imp,  (liipi^iahed  by  extpnfie  eircmnstaafes. 

J.  ins  was  an  aetioB  of  dekt,  brought  upon  an  aiiilNU!|;o  liiiiid» 
IB  tlie  Distriet  Court,  to  June  1811;  and  the  declaration  4n^ 
manded  twenty  thenaand  dollars,  which  the  defendant  wat 
aHeged  to  owe  and  detain.  It  then  recited  the  einiMii:go  law, 
laybg  the  hreaeh,  by  the  defcndaiit;  ^whereby  the  Umte^ 
«  dtates  are  entitled  to  demand  a  sum,  not  exceeding  tieentjp 
"'tiionsand  dcdlars,  and  not  less  than  one  thousand  dollars,  m* 
« twenty  thousand  dollars;^'  which  it  ayerreid  to  be  dne  to  the 
^laintiitl  and  detained  from  them  by  the  defendant.  L-pen  Bfj 
debet  pleaded,  the  jury  ^und  a  verdict  for  fnm  tkpmmni  d^ 
Amis,  The  drfendant  took*out  a  writ  of  errors  retuniaUe  At 
April  sessions  1819,  of  thd  Oifcnit  Cour^  a|id  Ifae  ca^  ^m 
on  fer  ded^ifm. 


WMmJ^QTOJr,  /.  The  questiea  in  this  case  is,  whetiifr 
Ae  action  is  uaktainaMe.  The  otgectiim  to  the  action  of  de^ 
where  the  penalty  is  uncertain  is,  that  this  actinn  can  osdj  bf 
brought  to  recorer  a  spedfie  sum  of  money,  Ae  amount  fif 
which  is  asoertafaied.  It  is  said,  that  the  yciy  sum  demanded, 
must  be  proredi  and  on  a  deniand  lor  thirty  pounds,  you  cim 
no  more  recover  twenty  pounds,  than  you  oan  a  horse,  on  4de«! 
mand  fn:  a  cow.  Biackstone  says,  (a)  that  ^ebt,  in  its  legll  a^* 

(a)  S  Blaekstone  Com.  154 

T 
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ceptatiofi,  is  a  sum  of  money  due,  by  certain  and  express  agree- 
ment; where  the  quantity  is  fixed  and  does  not  depend  on  any 
subsequent  valuation  to  settle  it;  and  for  non-payment,  the 
proper  remedy  is  the  action  of  debt,  to  recover  the  specific 
sum  due*  So  if  I  verbally  agree  to  pay  a  certain  price  for  cer- 
tain goods,  and  fail  in  the  performance,  this  action  lies;  for  this 
is  a  determinate  contract.  But  if  I  agree  for  no  settled  price, 
debt  will  not  lie,  but  only  a  special  action  on  the  case;  and 
this  action  is  now  generally  brought,  except  in  cases  of  con- 
tracts under  seal,  in  preference  to  the  action  of  debt;  became, 
in  this  latter  action,  the  plaintiff  must  prove  Hie  whole  d^t  he 
ctHtms,  or  recover  nothiiq;  at  all.  For  the  debt  is  one  sin^ 
eake  of  acdon,  fixed  and  determined;  and  which,  if  the  proof 
varies  irjAm  the  claim,  cannot  be  looked  upon,  as  the  same  con- 
tract of  which  performance  is  demanded.  If  I  sue  for  thirty 
pounds,  I  .am  not  at  liberty  to  prove  a  debt  of  twenty  pounds, 
and  recover  a  verdict  thereon;  for  I  fail  ia  the  proof  of  that 
contract,  which  my  action  has  alleged  to  be  specific  and  deter- 
minate. But  indebitatus  assumpsit  is  not  brought  to  compel  a 
specific  performance  of  the  contract;  but  is  to  recover  damages 
for  its  non^'performanoe;  and  the  damages  being  indeterminate, 
will  adapt  themselves  to  the  truth  of  the  case,  as  it  may  be 
proved;  for  if  any  debt  be  proved,  it  is  sufficient 

The  doctrine  laid  down  by  this  writer,  appears  to  be  mnch 
toq  general  and  unqualified;  althou^,  to  a  certain  extent,  it  is 
unquestionably  correct  Debt  is  certainly  a  sum  of  money  due 
by  contract,  and  it  most  frequently  is  due  by  a  certain  and  ex- 
press agreement,  which  also  fixes  the  sum,  independent  of  any 
extrinsic  circumstances.  But,  it  is  not  essential,  that  the  con- 
tract should  be  express,  or  that  it  should  fix  the  precise  amount 
of  the  sum  to  be  paid.  Debt  may  arise  on  an  im]ilied  contract, 
as  for  the  balance  of  an  account  stated;  to  recover  back  money 
which  a  bailiff  has  paid  more  than  be  had  received;  and  in  a 
variety  of  other  cases,  where  &e  law,  by  implication,  raises  a  con- 
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tnct  to  f%j»(b)  The  sum  may  not  he  fixed  by  the  contract,  but 
nay  depend  npon  something  extrinsic,  which  may  be  averredf 
ai  a  promise  to  pay  ao  m^ich  money  as  plaintiff  shall  expend  in 
repairing  a  sfaip^.may  be  sued  in  this  form  of  action;  the  plain- 
tiff aT^rring  that  he  did  expend  a.  certain  sum.  (c)  So«  on  pro- 
mise by  defendant,  to  pay  his  proportion  of  the  expenses  of 
defending  a  suit,  in  which  defendant  was  interested,  with  an 
averment  that  plaintiff  had  expended  so  much,  and  that  defen- 
dant's proportion  amounted  to  so  much.  ((2)  So  an  action  of 
debt  may  be  brought  for  goods  sold  to  defendant,  for  so  much 
as  tiiey  were  worth,  (e)  So  debt  will  lie  for  use  and  occupation, 
where  there  is  only  an  ioqpUed  contract,  and  no  precise  sum 
agreed  upon.  (/) 

Weoddeso^,  Sil  toL  95^  states,  that  debt  will  lie  for  an  inde- 
terminate demand,  which  may  readily  be  reduced  to  a  certainty* 
In  Emery  cs.  Fell,  £  Term  Reports  2&,  in  which  there  was  a  de- 
claration  in  debt,  containing  a  number  of  counts  for  goods  sold 
and  deltrered,  work  and  labour,  money  laid  out  and  expended, 
and  money  had  and  received;  the  Court,  on  a  special  demurrer, 
sustained  the. action,  although  it  was  objected  that  it  did  not 
appear  that  the  demand  was  certain,  and  because  no  contract 
of  sale  was  stated  in  the  declaration.  But  the  Court  took  no 
notice  of  the  first  olgection,  and  avoided  the  second,  by  imply- 
ing a  contract  of  sale,  from  the  words  which  stated  a  sale. 
These  cases  prove,  that  debt  may  be  maintained  upon,  an  im- 
plied, as  well  as  upon  an  express  contract;  although  no  precise 
sum  is  agreed  vpon*  But  the  doctrine  stated  by  Lord  Mansfield,  in 
the  case  of  Walker  «s»  Witter,  Douglass  6.,  is  conclusive  upon  this 
point.  He  lays  it  down,  that  debt  may  be  brought  for  a  sum  ca^ 
paUe  of  being  ascertsined,  though  not  ascertained  at  the  time 
the  action  was  bro«g|it«  Ashurst  and  Buller  say,  that  whenever 
tmisWMais  anumfdt  is  maintainable,  debt  is  also.  In  this  case 


(«)  S  Com.  Dig.  ass.  (c)SBm.90.  (d)  ahtyrj,4S9. 

(e)  8 Con.  Dig.  365.  (/)  6  T.  Repwii  65. 
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kWo  iwihte  %«v«  Ub6  tfMl«  by  the  AcTetidftiie's  tMttfel;  tm, 
Viat  on  the  ptea  of  ntf  ifaM,  1li«  pUtiliff'  ^ouM  Mt  tov«  j«dg^ 
teent,  %eeatafle  d^t  tooald  ii6t  be  tnahitftiiiM  m  ft  ftreign  jtfdg* 
inent;  aMd  vetoifdly,  that  en  the  plea  ef  iiiM  9iil  vfMt^  JwlgHMM 
codld  ttel  be  entered  for  the  ^MtttiC  beOaMie  Hie  |«dgneftt  ik 
HmAiea  Iras  not  on  recoNl.  life  co^lt  #ere  in  fcfoiir  of  Aia 
defendlmt,  on  Vttt  second  jxnnt,  afnd  a^insl  him  ift  Ae  firsti 
by  detiding,  that  debt  tould  be  Inliintained  on  n  foreign  jfo^- 
%enU  beeanse,  inddfUtOm  iimiil)w«l  tingtet;  and  that  Che  incer^ 
tainty  of  the  debt  demanded  in  the  dedntttfien,  uras  *o  ^(bjeeAMi 
to  the  bringing  of  an  action  of  debt  The  decisimi  therefftfe  g^ven 
\ipo)i  Hvat  point,  wato  apoh  the  Yery  peine,  on  Which  the  cavse  tatn- 
ed*  But,  independent  of  the  opinion  given  in  this  caie.  Is  it  not 
tihie,  t6  use  fte  w6rdi  cf  BMtlt,  "^that  all  the  old  casea  •show, 
«« that  When^tf  "hMUmm  «iMaiN(Mir  te  taaidntaittaUe,  debtaiib 
^  Hes.^'  Tbe  whjtdt  ik  Yttj  sattsfactMily  plained  by  Lorl 
Ijoughborongh,  in  fte  c^se  ef  Rnddei-  *e».  Moe;  (g)  «phkh  wm 
im  action  df  debt,  bfong^  "Mi  a  ffiowicM^  tawta^  payuMe  'by  in* 
^tlilments,  before  flie  laM  dsfy  bf  pnymeMt  vm  pa*t$  In  wUah 
the  Coart,  yielding  to  the  Wei^t  «r  aiHhairtty,  rkikelt  than  ta 
the  neaHQfn  'which  governed  it,  dlecMed;  thOl  the  aMibb  VBRdd 
toot  be  Btfpported,  becanse  the  vMtnitft  l»«llng  leMiro,  hmM  al^ 
initoFbutonea^ftion,  irhkheotfldnotbehrinif^  nntil  the  Imt 
payment  had  \itc!<mt  due,  hltholigh  inHMmtuk  aamniptii  might 
haTe  Wn  ^/toxngtH.-  But  his  lotdeliip  wkn  led  4o  Inqufere  4nea  the 
ancient  forms  of  action  on  contTMts;  and  ho  affeiteft,  tfiait  lA  mk" 
dent  times,  dcM 'Was  ^  cMniMn  Mtidb  lor  i^sn*  laM,  ani 
for  woA  and  lidionr  done.  Whtfre  iuawtnpsit  Snm  4tovu^t»  tt  was 
not  a  gentfrtil  iMeUtiiJks  •mmmpsi^  fair  It  i*ftft  not  tiMgint 
mei'ely  on  a  promise,  bnt  a  sptteM  dianii|[e  fffr  %.  wn4haoaniTa, 
by  Which  a  «|peeia!  action  arose  tb  the  fMtttiC  1%e  actin  of 
assUmptlH,  to  recover  general  damsiies  Ufr  tihb  non-fMtfArawiwa 
of  a  contract,  was  first  introduced  by  Slade's  case,  which  course 

(^)  1  H.  BlkiMoiie,  550. 
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WIS  aTt^rwkrd*  Mtowed.  1m  ttie  ^ase  4f  WiOker  t».  Wittor» 
Bailer  blao  stittd^  tttat  till  Slade's  (A)  caae,  a  n^tioa  prevattod» 
tluit  tb  a  aiiBpla  ooatmet  far  a  certaui  sqbi,  tke  actian  miiat  ba 
debt;  httt  it  WM  held  in  that  oaae,  that  the  ^intiff  ou^ht  briqg 
lanMiyM^y  br  debt  at  lua  cleotiaiu 

ThvA  it  apyeai^  that  in  all  caaas  4S  c«ntracta>  unleaa  h  ape* 
cial  damage  was  atatad»  the  primitife  actiaa  waa  debt;  and  thai 
the  iaelioB  of  uukkiMm  ummfsU  aooceedad,  principally,  I 
preBUMe»  to  amid  the  wager  af  law;  which  in  Slada'a  case,  waa 
one  of  the  main  arguments,  urged  .by  the  defendant's  cowaseU 
againat  aDoinng  fte  introduction  of  the  action  of  MsmmipsU^  as 
it  thensby  deprived  the  defendant  of  his  privUege  of  wagering 
his  law.  BnUer  aeema  th«?efore  to  have  bean  .well  wanianted 
in  the  casa  of  Walker  Mt  Wittar»  in  saying;  that  all  tiie  old 
ttees  ahowi,  that  where  indMMub  mtumfaU  will  lie*  debt  wiU 
lie.  The  same  doctriDe  is  anppaiied  by  the  case  of  Eauery  ¥^ 
FeU$(l)  whfeh  waa  feu  ectian  of  dobU  in  which  all  <jhe  counta  of 
ladiiiWas  naoMMtpoil  are  Mated)  where  the«l|edaoB  to  the  doc- 
tiiiie  wsa  iiade  a^  ovemdedi  So  in  the  case  of  Harris  vil 
ia«iason»(|p)  iWriiartt  reiiBra  with  iqiprobation,  to  the  pinion  de» 
UVck^  ifti  the  €Me  of  Walker  ta.  Witteiv  That  debt  maj  be 
btMght  for  4hreign  mobey,  4he  valiie  of  wbich  the  jury  mra  to 
iod^had  ibtien  decMed  brfope  the  oasaof  Walker  v$.  Witter; 
as  apptarft  by  the  case  of  Sands  «k  Peck;(Q  and  in  Draper  «iL 
fiaalal,  the  samt  aeMob  was  bronght,  thai^  in  lyfirent  waf% 
iiir  OBivmt  non^,  beii^  the  value  of  the  Sf^rmpu 

Oofliyns  in  liis  XMgeat»  Tit.  Debt*  p.  d6&»  whera  he  ennme^ 
Mites  the  aaaes  io  whi  A  debt  will  mot  lie,  states  no  exception 
taihanik  theft  lAeresnMiMtis^uMimjwtl  will  li«^  debt  wiHlict 
bat  ove  fat  the  iwtaitest  af  inon«(y  due  npon  a  loan.  But  ik%  rea^ 
ion  «f  that,  is  esplained  by  iLard  Loi^gUMrough  in  the  case  af 
Bftdtarvs.  Pricat  who  atataa,  Hiat  antil  the  case  «f  Cook  «a 
W^nrwMd,  aqpan  m  aoTenant  to  fay  a  atipulalMl  auai^  by  instat- 
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ttentfl,  if  the  plaintiff  bronght  atsumpaU,  after  tiie  first  failure^ 
he  was  entitled  to  recover  the  whole  sum  in  damages;  because 
tie  could  not  in  that  form  of  action,  any  more  than  in  the  ac* 
tion  of  debt,  support  two  actions  on  an  entire  contract.  Until 
that  decision,  the  only  difference  between  debt  and  agsumpsU 
in  such  a  case,  was,  that  the  former  could  not  be  brought,  until 
after  the  last  instalment  was  du^  and  in  the  latter,  though 
it  mi^t  be  brought  after  the  first  fidiure,  jet  the  plaintiff 
might  recover  the  whole,  because  he  could  not  maintain  a  second 
action  on  the  same  contract. 

I  proceed  with  the  doctrine  of  Judge  Blackstone  before  stated. 
After  stating  what  constitutes  debt,  he  observes,  *'  that  the  re- 
'*  medy  is  an  action  of  debt,  to  recover  the  special  sum  due.^  It 
is  observable,  that  he  does  not  saj,  that  the  plaintiff  is  to  re- 
cover  the  sum  demanded,  bj  his  declaration;  and  no  person  wjU 
deny,  but  that  he  is  to  recover  the  special  sum  due* 

After  stating  what  constitutes  a  debt,  and  prescribing  the  re- 
medy. Judge  Blackstone  proceeds  to  the  evidence  and  recovery; 
and  says,  "  the  plaintiff  must  prove  the  whole  debt  he  claims,  or 
*'  he  can  recover  nothing.*^  On  this  account  he  adds  **  the-action 
of  Assttiiipsi^  is  most  commonly  brought;  because  in  that,  it  is 
sufficient  if  the  plaintiff  prove  any  debt  to  be  due,  to  enable 
''him  to  recover  the  sum,  so  proved,  in  damages.''  If  this  writer 
merely  means  to  say,  that  where  a  special  contract  is  laid  in 
the  declaration,  it  must  be  proved  as  laid;  the  doctrine  will  not 
be  controverted.  If  debt  be  brought  on  a  written  agreement,  the 
contract  produced  in  evidence,  must  correspond,  in  all  respects, 
with  that  stated  in  the  declaration;  and  any  variance  will  be 
fatal  to  the  plaintiff's  recovery.  Such  too  is  the  law  in  all  spe- 
cial actions  in  the  case;  but  if  Judge  Blackstone  meant  to  say, 
I  that  in  every  case,  where  debt  is  brought  on  a  simple  contract, 
;the  plaintiff  must  prove  tiie  whole  d^t  as  claimed  by  the  de- 
tclaration,  or  that  he  can  recover  nothing;  he  is  imposed  by  every 
decision,  ancient  and  modem.  The  old  cases  before  mentioned, 
in  which  debt  was  brought  and  sustained,  are  all  cases,  where 


€€ 
€€ 
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it  is  impossible  to  suppose  that  the  sum  stated  in  the  declara- 
tion, was  or  could  in  every  instance  be  proved;  any  more,  than 
it  is,  or  can  be  proved,  in  actions  odndebitatua  assumpsit.  They 
are  in  fact,  actions  substantially  like  to  actions  of  indebitatus 
assumpsit  in  the  fortn  of  action  for  debt  The  action  of  debt  for 
foreign  money,  is  and  can  be  for  no  determinate  sum;  because 
the  value  must  be  found  by  the  jury,  either  upon  the  trial  of  the 
issue,  or  upon  a  writ  of  inquiry,  where  there  is  judgment  by 
default,  (m) 

The  case  of  Sanders  vs.  Mark,  is  debt  for  an  uncertain  sum, 
in  which  the  debt  claimed,  was  for  fifteen  pounds  eighteen 
shillings  and  nx  pence,  and  the  defendant's  proportion  of  the 
whole  sum,  was  averred  to  be  fifteen  pounds  eighteen  shillings 
and  eight  pence;  yet  the  action  was  supported.  This  is  plainly 
a  case>  where  the  sum  due  could  not  be  certainly  averred;  be- 
cause the  yearly  value  of  the  defendant's  prc^erly  might  not  be 
known  to  the  .plaintiff,  and  could  only  be  ascertained,  with  cer* 
tainty,  by  the  jury.  In  the  case  of  Walker  vs.  Witter,  Lord  Mans- 
field is  express  upon  this  point] He  says,  that  debt  may  be< 
brought  for  a  sum  capable  of  being  ascertained,  though  not  as- 
certained at  the  time  of  bringing  the  action;  iind  he  adds,  that 
it  is  not  necessary  that  the  plaintiff  should  recover  the  exact 
sum  demanded.  In  the  case  of  Rudder  vs.  Price,  Lord  Lough- 
borough, who  has  shed  more  light  upon  this  subject  than  any 
other  judge,  says;  <<that  long  before  Slade's  case,  the  de- 
mand in  an  action  of  debt  must  have  been  for  a  thing  certain 
in  its  nature;  yet,  it  was  by  no  means  necessary,  that  the 
**  amount  should  be  set  out  so  precisely,  that  less  could  not 
w  be  recovered."       \ 

In  short,  if  before  Slade's  case,  debt  was  the  common  action 
for  goods  sold,  and  work  done;  it  is  more  obvious,  that  it  was 
not  tiiougfat  necessary  to  state  the  amount  due,  with^uch  preci- 
sion, as  that  less  could  not  be  recovered;  for  in  those  cases,  as 


(fli)  Bsnddl's  PeidLe. 


"  1^  jarji  Wi4  was  gi?c»  in  the  forqii  qf  4aiii|igf8."  ^yt  jqI;  t^e  4^^ 
puuid  WM  far  ft  thing  ceitaii^  ip  ^  aatnrt;  IjbAt  ig^i^  wa«  ctpt* 
b!e  of  Wiilg  nwsrtaii^ed,  tftaiigh  pot  ##cf^rtaiii9d,  or  ptH^apf  cf^ 
p^hW  of  Ueifig  8o,  when  the  ^tiQA  was  )>itmght  Whfine«i  tbfi 
fpiDion  4r9fK^  th«t  m  9|i  f^stivn  of  4eht  on  «  «i#p(e  fm(r(H^  ij^ 
whole  §^p  Y|)V9t  be  proT^,  I  cfu^net  fiepfrtwn*  U  94Ft^n\7  WW 
mt,  #1!!^  (Hi^d  pot  be  the  d^trinf  juripr  to  S(|t4e'ft  c^sf^  a^^l  it 
is  clear,  that  it  was  not  countenanced  bj  that  case.  Howevefy 
let  the  opinioi^  have  originated  how  it  qi^ht,  {^^rd  I^ani^pQiagh 
ffx  t|ie  ebpve  case*  depominete^  it  i^n  orroiiep^s  ppi^if^^  aa^ 
Ifljs,  thi^t  it  hJ^  been  some  time  ^i^ce  corrected. 

^  ^  qt^e  of  M'Qiiill^n  uf,  Cqiet  the  anm  ^^fu^ded.  wv 
^ve  thpveand  pounds;  which  w^  fiftj  more  thm^  appeared  ^ 
be  di|e  bj  th^  fliff^^^^^  sums.  The  ol^ection  was  lo^de  pu  f 
lpe(V|ltl  itoaynvr^  th^  Ae  declamtion  dei|[mi^de4  more  than  ap- 
DW*^  by  the  pl^intiQ^'s  Qwn  showing  to  be  due*  The  Court  did 
W^  Pfi^^  ^  ^I^ge^  /vi^riAiM^  between  the  writ  m%d.  declarar 
tioi^  ^  H^  vus-4recital  of  tl^e  writf  b^t  ov^rrpled  the  fiemwrref, 
b^du^se  the  pbifitiff  mighty  in  an  i^ption  of  debt  on  a  simple 
Gp|itract»  p^T^  m&4  xp^yw  a  less  sun^  ib^n  he  demanded  in 
the  writ, 

Fj(ppm  t^9  last  eq^ressiop  it  might  he  supposed*  th^t  the 
Coprt  mea^^t  to  distinguish  b^tw^en  the  sum  demanded  bj  the 
Wfity  and  thftt  demanded  by  the  declaration;  hut  this  could  nqt 
have  been  the  c^e»  because  the  sum  demanded  by  the  writ,  and 
tl^at  demanded  by  the  decla^f^tlon  was  the  sa^ne;  vi?;.  five  thour 
§and  pQ^nd^t  There  was,  in  fa^V  ^o  variance;  for,  though  the 
declaration  recites  the  writ,  yet  the  sum  demanded*  and  wl^Gh 
the  4^cliu:aiiQn  declared  to  be  the  sum  which  the  defendant 
Qwe4  and  detaine4f  wa^  the  aame  snm  ea  that  mentioned  in  the 
writ;  and  the  oljection  atated  in  the  special  ({emtcrr^,  w43 
ipade  to  the  variance,  between  t]^e  sum  demoded  by  the  4^- 
elaration,  and  the  sum  alleged  to  be  due. 

(1) 


APRIL  TERM,  1815.'  •     -  15 


e* 


United  Sutes  tv.  Colt. 


The  disliiliistion  ttken  in  tjie  case  of  Ingledon  va.  Cripps,  (I) 
rons  throttgli  all  the  above  c^eet,  and  appears  to  be  perfectly 
rational;  viz*  that  where  debt  is  brought- on  a  eavenantt  to  pay 
a  ^um.  certain*  any  variance  of  the  sum  in  the  deed  will  vitiate. 
But.  where  the  deed  relates  to  matter  of  &ct  extrinsic,  there, 
though  the  plaintiff  demanded  more  than  is  due,  he  may  enter 
a  remiiter  for  the  balance.  This  shows,  that  debt  may  be  brought 
for  more  than  is  dae»  and  that  the  jury  may  give  less;  or  if  they 
give  more  than  is  doe,  the  error  may  be  corrected  by  a  re- 
mitUr. 

Thus  stands  the  doctrine  in  relation  to  the  action  of  debt  on 
contracts;  and  if  debt  will  lie  on  a  contract,  where  the  sum  de- 
manded is  uncertain,  it  would  seem  to  follow,  that  it  would  lie 
for  a  penalty  given  by  statute,  .which  is  uncertain,  and  depen« 
dant  upon  the  amount  to  be  assessed  by  a  jury.  For,  when  they 
have  assessed  it,  the  sum  so  fixed  becomes  the  amount  of  the 
penalty  given*  This  however  stands  upon  stronger  ground  than 
mere  analogy.  The  point  is  expressly  decided  in  the  case  of 
Pemberton  vb.  Shellon.  (m)  That  was  an  action  of  debt  brought 
npott  the  first  section  of  the  statute,  2  Ed.  6.  ch.  13;  which 
gives  the  treble  value  of  the  tithes  due,  for  not  setting  them 
out  The  declaration  claimed  thirty-three  pounds,  as  the  treble 
value;  and  in  setting  forth  the  value  of  the  tithes,  the  whole 
snonnt  appeared  to.  be  more  than  one  third  of  the  sum  de« 
minded;  so  tiiAt  the  plaintiff  claimed  less  than  the  penalty 
given  by  the  statute.  Upon  nil  debet  pleaded,  the  jury  found  for 
the  plaintiff  twenty  pounds,  and  a  motion  was  made  in  arrest 
of  judgmentft  for  the  reason  above  mentioned.  The  court  over- 
ruled the  motion,  upon  the  ground  afterwards  laid  down  in  the 
case  of  Ingledon  t».  Cripps.  They  held,  that  there  was  a  differ- 
ence when  the  action  of  debt  is  grounded  on  a  specialty,  or 
contract,  which  is  a  sum  uncertain;  or  upon  a  statute,  which 
giyes  a  certain  sum  for  the  penalty;  and  where  it  is  grounded 

(/)  9  Lord  Rftf  .  815.,  Stik.  659.  (m)  Crooke  Junes  401. 
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on  a  demand,  when  the  Bum  is  uncertain,  being  gtlch  as  shall 
be  given  by  the  jury.  In  the  former,  it  was  agreed,  that  the 
plaintiff  cannot  demand  less  than  the  sum  agreed  to  be  paid  or 
given  bj  the  statute;  but  in  the  latter,  it  is  said,  that  if  the  de- 
claration varies  from  the  real  sum,  it  is  not  material;  for  he 
shall  not  recover  according  to  his  demand  in  the  decUgtoHon^bist 
according  to  the  verdict  and  judgment,  which  maj  be  given  for 
t^e  plaintiff.  It  cannot  be  said,  that  this  doctrine  was  laid  down 
in  consequence  of  the  court  considering  this  as  a  statutory  ac- 
tion, to  which  it  was  necessary  to  accommodate  the  recovery, 
by  changing  general  principles  of  law  applicable  to  other  cases; 
for  it  will  appear,  by  a  reference  to  the  statute,  that  it  pre- 
scribes no  remedy  for  enforcing  the  penalty;  and  that  debt  was 
brought  upon  the  common  law  principle,  that  where  a  statute 
gives  a  penalty,  debt  may  be  brought  to  recover  it.  in  this  ca»e 
the  statute  gives  the  action  of  debt,  and  I  cannot  perceive  in 
what  other  form,  than  this  one  which  has  been  adopted,  the  de- 
claration could  have  been  drawn.  Had  it  claimed  the  smallest 
um,  it  might  have  been  less  than  the  jury  might  have  thought 
e  United  States  entitled  to  recover;  and  yet,  judgment  could 
not  have  been  ^ven  for  more.  I  know  of  no  precedent  for  a  de- 
claration in  d^t,  claiming  no  precise  sum  to  be  due  and  de- 
tained, nor  any  principle  of  law,  which  would  sanction  such  a 
form.  On  the  other  hand,  I  find  abundant  authority  for  sayings 
{hat  the  demand  of  one  sum,  does  not  prevent  the  recovery  of  a 
smaller  sum,  where  it  is  diminished  by  extrinsic  circumstances* 
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fftMaBdQDofdebt»«ajiM«KmeiitiMloed  agalntt  thedtfaadaiteiii  tbeOoitft 
«C  CooBfiMMi  Pleas  of  Peii«syl?iiiii«i  one  of  the  defenduiU  pleaded,  tittt  be  had 
sot  been  termed  with  proeess,  and  had  not  appcaiefl  in  the  suit  in  which  the 
judgment  had  been  entered.  On  a  demurrer  to  this  plea>  it  apiieared  from  the 
record  of  the  judgment,  tliat  there  had  been  a  general  appearance  by  attorney, 

'    and  that  the  piMidlnga  had  bten  entered  by  bim  for  botlivdefendanta.  The 

•  Cant  orerniledl  the  denuirver. 

Jfotbingean  be  aangned  for  error,  which  eontradietB  a  record. 

Facts,  in  opposition  to  the  record  of  a  judgment  obtained  in  one  state,  cannot  be 
alleged  to  contradict  the  judgment,  in  an  action  brought  upon  it  in  another 
Aate.  A  judgment,  Sn  one  state,  is  ooBelosite  between  the  parties  in  another 


Gooatniothm  of  tbn  Aot  of  Congven  of  <6th  May,  1780  'entitled  '*an  Aet  to  pre- 
*'  scribed  the  mode  in  which  the  public  acts,  records,  and  judicial  proceedings  in 
*'  each  state,  shall  be  authenticated,  so  as  to  take  effect  in  every  other  state."(a) 
In  a  judgment  obtained  in  one  state,  against  a  person  residing  in  another  state, 
vbo  had  no  notioe  of  the  suit,  the  remedy  of  the  deftndint  ii  by  tppHeation  to 
the  Gaitrt,  in  vhieh  the  jndgment  was  entered.  The  attorney  and  the  plain- 
tiff are  answerable  io  dam^getj  to  the  defendanV  >»  aIm  is  the  officer  to 
whom  the  process  was  delivered;  if  the  judgment  was  entered  by  default. 

An  attorney,  who  enters  an  appearance  in  a  suit,  without  authority,  is  answerable 
In  damages,  Ibr  the  injury  he  may  thereby  hate  oeeaHoned  the  parties.        * 

J  HIS  was  an  action  of  debt,  brought  against  Joel  Gibbs  and 
Martin  Gibbs,  for  two  thousand  seven  hundred  and  three  dol« 
lars  and  fiftj-eight  cents.  The  first  count  in  the  declaration,  was 

» 

(a)  S  Laws  United  Sutes,  page  lOSL 
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for  fourteen  hundred  dollars;  upon  a  judgment,  obtained  by 
the  plaintiff,  against  these  defendants,  in  the  Court  of  Gomnuin 
Pleas  for  the  county  of  Philadelphia,  in  the  state  of  Pennsyl- 
vania. Th^  second  count  was  for  ^rtei^n'  hundred  aid  three 
dollars  and  fifty-eight  cents,  for  goods  sold  and  delivered. 

To  this  declaration,  Martin  Gibbs  pleads,  as  to  the  first  count; 
that  at  the  time  when  the  proceedings  in  the  said  count  men- 
tioned, were  commenced,  and  always,  before  and  since,  he  was 
a  citizen  of  New  Jersey,  residing  and  conimorant'  in  the 
county  of  Burlington,'  in  die  said  «teief  tfiat  no  > writ  of  Sttmnums 
or  capias,  or  other  procesSj^  was  served. upon  him  to  answer  the 
plaintiff  in  that  suit,  nor  had  he  any  notice  or  opportunity  to 
defend  himself  in  tWt  suit;  that  he  never  appeared  in  the  said 
Cotirt  in  the  said  suit,  nor  'did  he  ever  content  tv  any  of  the 
proceedings,  or  authorise  any  persoti  to  conisent  for  hhn,  there- 
to; therefore  He  says,  said  judgment,  as  to  him,  is  void.  As  to  the 
second  count  he  pleaded  nil  debet,  and,  tendered  an  issue  which 
was  joined.  To  the  plea  in  bar  to. the  first  count,  the  plaintiff^ 
demurred  generally,  in  which  there  was  a  joinder  by  ttie  de- 
fendant. 

WJi8M£yGTQJ)r,  J.  The  question  for  the  consideration  of 
the  Court  is,  whether  the  matter  stated  in  the  plea  to  the  first 
count',  is  sufficient,  in  point  of  law,  to  bar  the  plaintiff  from  re- 
covering upon  the  judgment  set  forth  in  that  count 

Upon  examining  the  record  of  this  judgment,  it  appears  by 
the  declaration,  that  Martin  and  Joel  Gibbs,  were  attached  to 
answer  the  plaintiff,  in  that  suit;  and  both  of  the  defendants  ap- 
peared by  John  P.  Kpley,  their  attorney,  and  pleaded  several 
pleas.  In  every  succeeding  stage  of  that  cause,  until  the  judg- 
ment was  rendered,  it  is  stated  in  the  recmrd,  that  both  defen- 
dants appeared  by  the  same  attorney.  The  question  then  is, 
can  the  defendant,  Martin  Gibbs,  plead  in  bar  of  the  count  on 
this  judgment,  that  he  was  not  served  with  process,  and  did 
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n«t  appear  in  Hie  cauae,  oar  autiiorise  any  parson  to  appear  for 
niiii* 

The  general  mle  of  law,  to  which  I  know  of  no  exception,  is, 
Omt  nothing  can  be  aasigned  for  error,  nor  can  anj  averment 
he  admitted,  which  contradicts  a  record.  **  A  record,"  sajs  Lord 
Coke^  (6)  **  imports  in  itself  such  incontrollable  credit  and  Ye- 
ritj,  that  it  admits  of  no  aYerment,  plea,  or  proof  to  the  con* 
trarj;  for  otherwise  there  would  never  be  an  end  of  the  contro* 
vemjr." 

if  then,  the  present  suit  had  been  brought  in  a  court  of  the 
state  of  Pennsjlvania,  there  could  have  been  no  doubt  as  to  the 
insufficiency  of  this  plea;  because  it  alleges  fiicts,  which  are 
in  direct  opposition  to  the  record,  (e) 

Is  there  any  difference  where  the  aetion  is  brooght  in  one 
states  upon  a  judgment  rendered  in  another  ?  I  think  not.  In 
the  case  of  Green  vs.  8armiento,(i()  which  was  tried  in  the 
Pennsjlvuia  Circuit  Court,  in  October,  1810,  the  Court  deci* 
ded;  that  a  judgment  rendered  in  one  state,  is  conclusive  be- 
tween the  parties  in  every  other  state;  precisely  in  like  manner 
as  it  would  be,  had  a  suit  been  brought  upon  the  judgment  in  m 
court  of  the  state,  where  that  judgment  was  rendered. 

The  opinion  given  in  that  case,  proceeded  upon  the  ground, 
tiiat  the  Act  of  Congress  of  the  26th  May,  1790,  (e)  was  in- 
tended to  carry  into  effect,  that  part  of  the  first  section 
of  fte  fourth  article  of  the  Constitution,  which  declares;  **  that 

Congress  may,  by  general  laws,  prescribe  the  manner  in  which 

the  public  acts,  records,  and  judicial  proceedings  of  the  diffe* 
**  rent  states,  should  be  proved,  and  the  effects  thereoP'  as  evi- 
dence. 

The  Constitutioii  declares,  that  they  shall  be  entitled  <«to 
full  faitfi  and  credit;''  and  consequently,  no  law  was  necessary 
or  would  have  been  proper,  to  make  them  evidence.  The  law 

(ft)  Coke  OB  tit  SSe.  (c)  See  the  ceiet  in  9  Bee.  Ah.  S19. 

Id)  Ante^  pege  7i,  (e)  9  Uwt  United  8utet,  109. 
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therefore  in  asing  the  words,  *'  fiiU  faith  and  credit,"  must  have 
meant  to  express  the  effect,  to  which  they  were  to  be  entitled  in 
other  states.  Such  is  declared  by  the  title  of  the  law  to  be  the 
design  of  it  If,  to  use  the  words  of  Lord  Coke  again,  a  record 
imports  in  itself  such  uncontrollable  credit  and  verihf,  that  it 
admits  of  no  averment,  plea,  or  proof  to  the  contrary;  and  on 
this  account,  nothing  would  be  heard  in  a  Pennsylvania  court,' 
in  contradiction  to  this  reciH^ ;  can  it  be  said,  thata  New  Jer- 
sey court,  in  allowing  this  plea,  gives  to  the  judgment  such 
fdUhtLnd  credit f  as  would  be  given  to  it  in  the  state  of  Penn- 
sylvania P  It  is  imposrible  that  this  can  be  seriously  asserted^-— 
But  what,  it  may  be  asked,  is  to  be  done,  if  the  judgment  has 
been  obtained  against  a  person,  residing  out  of  the  state,  who 
was  never  served  with  process,  or  even  notified  of  the  existence 
of  the  suit,  in  which  it  was  rendered.  (/)  I  answer,  that  his  re* 
medy  is  the  same,  and  no  other,  as  would  be  open  to  him,  if  the 
suit  had  been  brought  in  the  state,  where  the  judgment  was 
rendered.  The  court  in  which  the  judgment  was  given*  would 
upon  motion,  accompanied  by  sufficient  proof,  stay  the  execu- 
tion, and  set  aside  the  judgment  Most  certainly,  if  the  attor* 
ney,  who,  without  anthority,  entered  the  appearance,  be  not 
clearly  able  to  answer  in  damages  for  the  injury  he  has  occa- 
sioned, the  parties  will  be  responsible.  That  the  attorney  in 
such  case,  is  liable  for  such  damages,  there  can  be  no  doubt 

If  tiie  judgment  was  entered  by  default,  for  non-appearance 
upon  a  false  return  of  the  officer,  the  officer  is  liable.  The  in- 
jury complained  of  in  this  case,  might  have  resulted,  if  the  de- 
fendant had  lived  in  Pennsylvania,  and  this  suit  been  l»t>ught 
there;  but  he  could  not  have  pleaded  the  same  matter  in  bar  of 
the  action  on  the  judgment,  which  he  has  pleaded  in  tiiis  suit; 
nor  can  a  sound  reason  be  given,  why  it  can  be  pleaded  in  this 
court  I  am  therefore  of  opinion  that  the  plea  to  the  ^rst  count 
is  bad,  and  that  judgment  upon  that  count  must  be  for  the  plain- 
tiff. Judgment  far  Hu  pkAntifi 

(/)  See  the  eue  of  Borden  tw.  Fitoh,  13  Johns.  Rep.  181.,  where  the  principles 
deelded  in  this  ease  are  dismissed  with  great  abUHy. 
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.HoQ.  RICHARD  PETERS,  District  Judge. 


.  UmITBD  StATKS  V«.  GIX.LIX8. 

Whether  a  native  dtizen  of  the  United  States,  who  rerides  in  a  foreign  eoantry, 
iloet  not  by  saeh  residMiee  forfeit  his  eitisEenship?  Sach  a  person  may,  ander  the 

.  A«t  psased  Slat  December,  1798,  eommand  a  registered  vessel  of  the  United 
States,  without  her  right  to  the  payment  of  domestic  duties  being  affected  there- 
by; but  under  the  same  Act,  he  cannot  be  the  owoer  of  a  vessel  of  the  United 
States. 

A  eltisen  of  ihe  United  States  eaimot  throw  fff  his  allegianoe,  without  a  law  aa- 
thorisoig  the  same. 

Any  irregularities  committed  by  the  Jury  relative  to  their  verdict,  ought  to 
have  been  corrected  in  the  court  below,  and  they  cannot  be  examined  by  writ 
of  error. 

1  HIS  was  writ  of  error  to  the  District  Court  The  only  ques- 
tioa  in  the  court  below,  was,  whether  upon  the  facts  stated 
in  .the  special  verdict*  the  defendant's  vessel  was  liable  to 
paj  duties  as  a  foreign  bottom.  Another  error  assigned,  was, 
that  the  jury,  after  they  were  sent  out,  separated  without  leave 
of  the  Court,  in  consequence  of  a  deception  they  practised  upon 
the  officer,  by  saying  they  had  agreed  on  a  verdict ;  when  in 
truth  they  had  not  done  so.  "fhey  afterwards  assembled  and 
found  the  verdict,  upon  which  the  judgment  was  rendered. 
WaAingpnif  J.  stopped  the  counsel,  as  to  this  point,  by  ob- 
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senringy  that  if  there  was  any  such  irregalarify  in  the  conduct 
of  the  jorj,  as  ought  to  have  get  aside  their  verdict,  it  was  in 
the  discretion  of  the  Court  below,  to  act  as  was  proper  on  the 
occasion;  and  that  the  decision  of  that  Court,  upon  this  point, 
is  not  examinable  bj  this  Court  upon  a  writ  of  error  or  others 
wise. 

The  question  upon  the  merits  was,  whether  the  master  of 
this  vessel  had  forfeited  his  character  of  a  citizen  of  the  United 
States,  and  the  privileges  attached  to  it,  under  the  act  of  Con- 
gress of  the  dlst  December,  1792. (a) 

The  district  attornej  maintained  the  affirmative. 

WASHU^rQTOJ^,  J.  The  Court  having  disposed  of  the  first 
error  assigned  in  this  record,  I  shall  proceed  to  consider  the 
onlj  remaining  question  which  has  been  discussed;  this  is,  whe- 
ther from  the  facts  stated  in  the  special  verdict,  John  Shaw, 
master  of  the  ship  William  P.  Johnson,  has  forfeited  his  citi- 
zenship P  If  he  has,  then  the  judgment  below  must  be  reversed, 
and  entered  in  favour  of  the  United  States;  otherwise  it  is  to 
be  affirmed. 

It  appears  by  the  finding  of  die  jury,  that  Shaw  is  a  citizen 
of  the  United  States,  by  birth,  and  resided  therein' up  to  the 
year  1804,  with  the  exception  of  two  years;  that  he  was  abroad 
from  the  year  1804,  to  the  present  year;  whether  in  England  or 
on  the  continent,  or  whether  he  was  navigating  the  ocean,  is 
not  stated.  It  is  found  that  he  is  married,  and  now  has  a  family 
in  London ;  but  whether  he  married  in  England,  mr  in  the  United 
States,  or  whether  his  family  is  residing  in  England,  or  is  tbeie 
merely  on  a  visit,  is  not  stated.  Upon  such  a  case  as  this,  it 
requires  more  ingenuity  than  I  possess,  to  frame  an  aignmeat 
to  prove,  that  Shaw  has  not  forfeited  his  privileges  of  a  citizen 
of  the  United  States.  It  would  be  like  attempting  to  prove  a 
self-evident  proposition. 

(a)  3  Liiws  UaiUd  SutM,  313. 

(1) 
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B«t  taking  fer  granted*  Aat  the  eaae  aflpeared  to  be  such 
aa  the  district  atiorney  aupfpoaed  it  tabe,  and  argued  upon; 
that  is,  that  Shaw  resided  in  England  froni  the  j^itr  1804,  t» 
Ae  jear  1^15,  with  his  fiunilj,  haying  married  in  that  country; 
I  am  yet  to  learn,  that  an  American  citizen  ferfeita  tfiat  charac- 
ter, or  the  priiril^^  attached  to  it,  by  resitling  and  marrying 
in  a  foreign  country  ;tlmigh,'dtiHng  a  pafrt^^f  the  time,  war 
•hoald  intervene,  between  that-  and  his  native'  couhtry,  he 
taking  no  part  therein;  unless  dneh  character  ttr  privil^esehoald 
be  impaired,  by  s4ine  law  of  His  <e'wfl  country.  •  I  do  not  mean  to 
moot  the- qaestionr  of  expatrtattidn,  founded  oh  thesdf  will  of 
a  citizen,  because  it  is  entireiy  beside  the  ease  before  the  Court 
It  may  saftee  fei^e  present  to  say,  that  I  must  be  more  en* 
figfatened  upon  4iis>  subject  than  I  have  yet  been^  before  I  can 
admit;  that  a  citizen  of  the  United  States  can  throw  olF  his 
aUegiaBce  to  fa&s  country,  without  some  laiW  authorising  him  to 
do  so. 

It  is  thie,  that  a  man  may  obtain  a  foreign  tlomittl,  which  will 
impress  upon  him  a  national  character  for  commercial  purposes, 
and  may  expose  his  property,  found  upon  the  ocean,  to  all  the 
consequences  of  his  new  character ;  in  like  manner,  as  if  he  were, 
in  fact,  a  subject  of  the  government  under  which  he  resides. 
But  he  does  not,  on  this  account,  lose  his  original  character,  or 
cease  to  be  a  subject  or  citizen  of  the  country  where  he  was  born, 
and  to  which  his  perpetual  allegiance  is  due.  The  present  case 
presents  no  question  connected  with  the  subject  of  domicil,  but 
turns,  altogether,  upon  the  construction  of  a  law  relative  to  the 
navigation  system  of  {ke  United  States. 

The  question,'  which  {he  case  I  am  supposing  suggests  is, 
does  an  American  bottom,  lose  her  privileges  as  such,  on  ac- 
count of  the  master  residing  witii  his  family  in  a  foreign  coun- 
try, he  being  by  birth  a  citizen  of  the  United  States?  Let  the 
act  of  Congress  made  upon  this  subject,  answer  the  question.  It 
declares,  that  registered  vessels  of  tiie  United  States,  shaU  not 
continue  to  eiyoy  the  benefits  and  privileges  beatewed  upon 
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mdi  V08«0l%  laager  thw  ^ty^hAllcoiitbve  tote  whoUj  ti^ed 
md  to  te  cqfnwatwtfd^  iiy  >  otiaMA  of  the  U»ited  Btites,  Thi 
«fcond  sttctioD  of  tbo  lav»  kowef er»  dodorot,  thot  ouch  regM«r^ 
od  TOMol  ahall  ctate  to  e^yoy  liie  feooeftto  fk^reof.  if  owotd  in 
whole  or  ia  piur^  by  a  cUi^oa  of  the  Uoited  fijtotet*  wh^mmMf 
ptmin  in  a  foragii.«ottiilry»  doring  the  conHmm^  of  timh  ro^ 
fidenco;  onless  voder  oertaio  eEceptieaa.  Bat  to  roapiaotto  the 
oiaator,  no  auch  iqualifcatioD  ia.  to  bo  fimnd  io  thU  law,  or  'm 
aoy  fort  of  oof  oa^rigaiioii  ^atOBA.  Had  thia  letter  proviaiev 
not  been  made*  in  relation  to  th^. owner.  I  cannot  pafoeHno 
Ypeo  what  principlej  the  Coprt  'O0nld  ha?e  8«|i|iliediUby  ceor 
atniction;  hot  being  made  by  the  I^egialatove^it  marka  the  inieii*- 
tion  of  that  body» to  diatingniah between tbeftraigia raaidMiea 
of  the  o«|ier»  end  that  of  the  aiaator;  end  it.&rthar  provea 
the  aensa  of  €«ngreaat  aa  to  leaiden^e  abroad,  thatitldoea  not, 
without IfigiaUlifa  j^viaion,  eSbct the  obavacteror pimlcfea 
of  a  citizen. 

There  ia  a  aonod  reaaon  for  the.  ^iMiMtion  iirhich  the  legia- 
lature  aeems  to  have  had  in  new*  The  pro^  of  .traide,  necea* 
aarily  incorporate  thenaelTea  wi^  the  wealth  of  the  nation 
where  the  trade  ia  carried  on;  and  theae  profita  are  inoteaaed^ 
ea  the  dntiea  upon  the  trade  are  diminiahed*  The  policy  there* 
|6re«  which  dictatea  diacraminating  dutiea>  to  fiiTOttr  our  owm 
merchanta»  would  point  ont  the  neceaaity  of  ap^ying  the  aya« 
tern,  aa  well  to  citizens  of  the  United  Statea,  aettied  abroad,  aa 
to  other  merchanta;  but  the  aane  policy  is  not  applicaUe  to 
the  maater  of  the  veaaoL  If  the  owner  of  the  aeaael  whieb  he  ein« 
|doya,  resides  within  the  United  Statea,  %t  ia  iaunaterial  where 
the  maater  reaidea.  It  ia  only  noraaaary,  that  he  ahonld  be  a 
citii^n  of  the  United  States. 
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Lbmsb  cnr  Hoob  v«.  FimEE  at  al* 

meetmcntlbr  a  t9Mt  df  land,  eblniMl  by  tiM  iMQlir  uodlir  a  «bnT«firiie  Awft 
bit  &tii».  Tbe  defondiMU  haM  Um  •lUte  m  htirt  of  the  gruitoiv  niidflr  dM 
iotesute  laws  of  PeBntjIvaniai  and  oonteated  the  plabUff**  UUe,  on  the  gnmnd 
of  ineapaeitj  in  the  grantor  to  eoovey^  from  mental  derangement^  at  the  time 
erf*  the  tflecotion  of  the  oonveyanoe. 

The  presamytloii  i*  itt  fkHmr  df  memdl  ea^eify;  atid  ill  oi^er  to  afec  tiM  ta. 
lUBtf  of  a  dised  «t  «ilt^  HMapaaitf  nutt  be  prored.  If  gauenll  denngimeBt  la 
profcd  at  anj  time  prior  to  the  eieBotioii  of  the  deed*  thai  grMtee  mmt  prore 
eapaeity  ia  the  grantor. 

nrmS  w«8  an  ejeetnofent  for  land  lying  in  Comberlaiid  Coniify^ 
P^mtsylrama.  The  pfaintiff  churned,  tinder  a  c<»nvejance  ftom 
hia  tMet,  David  Ud/ge,  dated  th«  12th  of  March,  1904.  The 
defendants  etaimed  under  the  intestate  law  of  thta  itate,  as 
heira  of  the  grantor;  and  contested  the  Talidity  <tf  the  deed  to 
the  leMor  of  the  plaintiff,  upon  Ae  ground  of  incapacitj  in  the 
grantor,  from  mental  derangement,  to  convey  his  property:  and 
imposition  and  nndae  influence  practised  upon  die  grantor,  by 
the  grantee. 

Many  witnesses  were  examined,  and  much  contradictory 
evidence  was  given  on  both  sides.  Only  so  much  of  the  charge 
of  Ae  Court,  as  contained  rules  for  the  direction  of  the  jury,  in 
wdghifig  the  evidence,  has  been  reported, 

IFJ^JBZJVOrOJV',  J.  The  point  on  which  the  cause  torns» 
and  whith  k  it  incuaibent  upon  the  defendants  to  prove  to  die 
satis  Action  of  the  jury,  is,  that  on  the  12th  of  March,  1804» 
wl^en  the  disputed  deed  was  made,  the  grantor  was  not  of 
sound  mind  and  of  disposing  memory;  that  iSy  that  he  was  de- 
ficient in  those  qtkaTfties  of  the  mind,  which  could  enable  him 
to  dispose  of  his  property,  with  tf  nderstanding  and  reason.  The 
presumption  js-always  in  favour  of  mental  capacity ;  and  he  who 
idlegea  the  cdtefrary,  for  the  purpose  of  tnvalidatinf  a  deed  mv 
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will,  muBt  prove  it  Bat  if  a  state  of  general  derangement,  or 
imbecilitj  of  mind,  be  proved  at  any  time,  prior  to  the  act 
which  is  attempted  to  be  invalidated,  Ae  burthen  of  proof  is 
shifted ;  and  the  person,  affirming  iht  validity  of  the  conveyance, 
mast  prove  the  mental  capacity  of  the  grantor  or  devisor,  to 
do  the  act,  at  the  time  it  was  execnted.  It  is  not  sufficient  for 
him  to  show,  that  the  grantor  or  devisor  could  return  appro- 
priate answers  to  plain  or  common  questions;  but  he  must 
prove,  that  he  waa  of  sound  mind  and  disposing  memory. 

If  no  actual  derangement  or  mental  imbecility  be  proved, 
it  is  not  sufficient  per  se,  to  assign  a  cause  of  derangement 
which  might  or  might  not  have  produced  that  effect  Paralysis, 
for  instance,  is  sometimes  a  cause  of  mental  derangement,  and 
frequently  it  is  not  If  attended  by  apoplexy,  or  an  affection  of 
the  nerves,  it  necessarily  affects  the  mind;  but  it  frequently 
affects  only  the  muscles,  thereby  producing  bodily  infirmity 
alone,  and  learing  the  mind  unimpaired.  If  the  patient  survivea 
the  stroke  for  any  considerable  length  of  time,  it  may  in  general 
be  concluded^  that  it  was  simply  a  paralysis,  affecting  the  body 
only*  It  is  in  this  way  that  I  understand  tiie  learned  physician, 
who  was  examined  to  this  particular  point 

Whether  tiie  grantor  in  this  case  was  affected  in  one  way 
or  the  otiier,  may  well  be  doubted.  If  the  physician  who  saw 
him,  and  who  has  given  testimony  respecting  his  situation,  had 
had  an  opportunity  to  examine  his  case,  and  to  form  a  deli- 
berate opinion  upon  it;  that  opinion,  pronounced  by  a  man  of 
his  acknowledged  pnrfessional  talents,  would  have  been  almost 
conclusive  upon  this  point  But  he  saw  him  once  only, 
and  then  for  a  very  short  time:  there  was  little  or  no  conver- 
sation between  them ;  and  this  witness  gave  it  as  his  i^union, 
that  he  was  incapable  of  conversing. 

The  jury  «ast  resort  to  tiie  evidence  given  to  them  on  both 
sides,  to  prove  the  real  state  of  the  grantor's  mind,  at,  before, 
and  after  the  time,  when  this  deed  waa  made;  and  in  deciding 
this  important  ftct,  they  will  take  into  view,  the  state  of  his 
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mind,  whetherr  as  it  may  have  been  affected  by  the  paralytie 
stroke,  or  by  oM  age,  or  by  any  undue  influence,  exercised  over 
him  by  his  son  Jonathan,  or  by  all  these  causes  combined. 

In  weighing  the  contradictory  evidence  upon  which  they 
have  to  decide,  that  which  contains  facts,  upon  which  they  may 
judge  for  themselves,  and  are  given  by  witnesses,  who,  by  ire^ 
quently  seeing  and  conversing  widi  the  grantor,  had  a  full  op* 
portunity  of  forming  a  judgment  as  to  his  state  of  mind,  oug^t* 
to  prevail  witli  the  jury,  over  general  opinions  upon  the  same 
sulgect,  fennod  by  panow  who  had  fewer  opportunities  of  judg- 
ing. FsrdM  fir  fUtmt^. 
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LocMs*  Of  Gbivfith  vs.  Btav9  Airp  Lbwis. 

SyeettnMt  Ibr  liM  lo  flctt^r  eMtitj,  IheiiiitylvaHbi. 
.^«xiriic<liriittth«lMfeltiortlMMm3rttrgbB«tf  «ii. 

Mxparte  prweedingi  by  the  board  of  property;  onder  whieh  a  avnrey  wai  made* 
which  in  the  0|Mnioo  o{  the  board,  aaeeitained  the  invalklitj  of  a  former  Mir- 
vey ,  and  in  MMMwqaenea  of  whtoh,  th«  plaintifi^t  «VTey  Wat  ordered  to  be  •ti'iiel: 
ftMb  die  naMtlt  oTtba  lind  ollM»oattMMb«  iiM  i^  gvidiiMMi  %m/k  prttfcti^ 
in|t  ha«»  no  oftoC  on  the  plaintiflf*t  title. 

J.  HIS  was  an  ejectment  for  laud  lying  in  Beaver  county, 

Pennsylvania,  on  Beaver  creek. 

The  plaintiff  produced  a  r^ular  paper  title,  which  was  ob- 
jected to  by  the  defendants,  on  the  ground  that  the  survey  was 
executed  by  Leets,  the  deputy  surveyor  of  district  No.  10, 
whereas  the  land  lies  in  district  No.  11:  and  to  prove  this  fact, 
they  offered  to  read  the  following  evidence.  First,  an  extract  from 
the  surveyor  general's  book^dof  Leets'  instructions.  Second,  an 
order  of  the  Board  of  property  dated  the  irth  of  June  last,  di- 
recting the  surveyor  to  run  the  lines  of  districts  Nos.  10  and  11« 
according  to  their  true  boundaries;  and  a  survey  and  plot,  made 
in  pursuance  of  said  order  and  returned  to  the  office;  which  it 
was  contended  would  show  that  the  land  in  question  lies  out  of 
district  No.  10.  Third,  an  order  of  the  board  of  property, 
dated  the  ITth  of  October  last,  founded  upon  the  above  order 
and  survey;  declaring  the  survey  in  question  to  be  void,  having 
been  executed  by  the  surveyor  of  district  No.  10,  and  directing 
it  to  be  erased  foom  the  records  of  the  board. 

The  Court  overruled  the  first  piece  of  evidence,  because  it 
was  only  an  extract  Also  the  residue  of  the  evidence;  because 
the  whole  proceedings  of  the  Board  of  property  were  exparU; 
and  the  lessor  of  the  plaintiff,  who  claims  under  a  patent  regu- 
larly issued,  to  far  as  appears  to  the  Court,  cannot  be  effected 
by  any  such  order  or  judgment  of  the  Board  of  property.  If  it 
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was  inteDded  to  controTert  the  Taliditjr  of  the  survey,  upon  the 
alleged  ground,  the  defendants  diould  have  produced  wit- 
nesses before  this  Court  to  establish  their  allc^tion;  or  should 
have  had  a  surrey  nadA  .uiidtr  an  -onkr  of  this  Court,  and  upon 
notice  to  the  adrerse  party* 


.  Tk^JCmwt  dJiMQted  n  ir^iiUct  to  bo  fonnd  Ar  ptointiff,  which 
was  done* 
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H^pigvin  for  a  quantity  of  kerseyt. 

Parker  agreed  in  writing,  to  famUi  oertaio  goodi  to  the  Comminary  general  of 
the  United  Stniei,  manofnetured  and  about' to  fie'mnde,  for  the  pufpote  of  |»agr- 
ing  a  deht  dne  hy  him  to  the  Commiasarj  general,  and  to  Robert  Bnr|ft.  Tho 
action  of  rf^^/imfi,,eannot  be  maintained  b^  the  United  GkatM^  for  the  goods 
mannfaetared  by  P.  as  bj  the  oontract,  no  interest  appears  to  hafe  vested  In 
the  United  States,  and  if  it  had  vested,  R.  E.  is  eqoallj  btereated  in  the 
goods,  and  ooght  to  have  been  joined  in  the  suit. 

A  agrees  to  pay  a  sum  of  money^  or  do  a  eertain  aet,  for  the  ose  of  B  and  C. 
A  suit  for  this  eontrset  cannot  be  supported  in  the  name  of  either  of  the  par- 
ties only,  but  in  the  name  of  B  and  C  jointly. 

HePLE Victor  one  hundred  and  sixteen  pieces  of  kerseys. 
The  title  of  the  United  States,  was  founded  on  an  agreement, 
bearing  date  the  15th  Febmaiy,  1815,  substantially  as  follows. 
Thomas  Parker  i^p-ees  to  furnish  the  Commissary  general  of 
the  United  States,  with  a  sufficient  quantity  of  gray  and  white 
**  kerseys,  part  of  which  are  now  finished,  and  the  materials  for  the 
«  remainder  are  now  on  hand;  to  pay  the  debt  due  the  Commis* 
*'  sary,  and  the  notes  held  by  Robert  Earp,  altogether  amount- 
» ing  to  7,000  dollars  and  upwards;  and  my  stock  in  trade,  on 
^  hand,  is  hereby  appropriated  and  set  apart  for  the  payment  of 
**  these  engagements."  These  kerseys,  being  in  the  possession  of 
Kennan,  are  claimed  by  Redman,  under  a  subsequent  assign- 
ment made  by  Parker.  On  the  same  day,  a  notice,  signed  by 
Robert  Earp,  was  sent  to  Kennan,  in  the  following  words:  **  yov 
*^  are  required  not  to  delirer  any  part  of  the  stock  of  Parker  in 
<'yonr  possession,  except  in  compliance  with  the  assignment 
'*  made  this  day,  for  my  me,  by  Parker;  a  copy  of  which  ia 
'*  herewith  deliTored." 

Messrs.  J.  R.  IngersoU  and  Hopkinson,  for  the  defendant 
contended;  that  the  United  States  had  failed  to  prore  property 
in  these  goods;  and  if  they  had  proved  it,  still  they  could  not 
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nudntun  this  rait,  without  joining  Robert  Baip,  he  being  a 
tenant  in  common  in  the  same,  under  the  agreement. 
Mr.'  Channcey  appeared  for  the  United  States. 

WJ8EIM%fT0^r,  J.  niis  cause  turns  upon  a  question  of 
propertj.  The  foundation  upon  which  the  claim  of  the  United 
States  is  rested*  is  the  agreement  of  the  2ddi  February  1815» 
between  Thomas  Parker  and  the  Commissary  general,  whose 
name  even  is' not  mentioned  in  it.  There  is  nothing  relied  upon* 
but  conjectttrcy  to  connect  the  United  States,  in  any  manner, 
with  this  transaction.  It  is  not  stated  in  the  agreement,  that  the 
Commissary  general  contracted  v  an  agent  of  the  United 
states,  or  on  his  own  priyate  account;  which  he  might  well  do, 
and  his  title  be  used  as  a  mere  description  of  the  person.  It  is 
not  stated*  that  the  consideration  passed  from  the  United 
States,  or  was  intended  for  their  use.  llie  only  interest  which 
distinctly  appears  in  the  agreement,  diflferent  from  that  of  the 
Commissary  general,  is  that  of  Robert  Earp;   who  it  would 
seem,  together  with  the  Commissary  generaU  was  a  creditor  of 
Parker.  The  assignment,  howeyer,  is  made  to  the  Commissary 
general,  in  whose  name  the  suit  mi|^t  have  been  brought  But 
if  it  appeared  that  this  contract  was  made  for  the  benefit  of  the 
United  States;  it  appears  also*  that  it  was  made  for  that  of  Ro- 
bert Earp;  and  consequently,  the  suit  could,  upon  no  principle, 
be  maintained,  for  the  whole  of  the  property  in  the  name  of  the 
United  States.  If  an  agreement  be  made  with  A,  to  pay  money, 
or  to  do  any  act  for  the  use  of  B  and  C,  the  suit  may  be  main- 
tained  in  the  name  of  A,  but  certainly  not  in  the  name  of  C  or 
B,  singly. 

So  far  as  there  is  any  evidence  given  in  this  cause,  of  pro- 
perty in  the  goods  in  question,  it  proves  it  to  be  exclusively  in 
Earp.  The  name  of  the  Commissary  general  is  not  stated,  nor 
does  it  appear.that  he  knew  of,  or  had  any  agency  in  making 
this  contract  It  was  written  by  Earp;  he  alone  appears  in  the 
transaction,  from  beginning  to  end;  and  the  notice  of  the  25th  of 
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Febfvarj  to  the  de&adaiit/  is  signed  bj  Urn;  in  which  he  dis- 
tinctly claims  the  goods  mentioned  in  the  aswgnment,  as  his 
own  property* 

Upon  Hke  whole*  the  Court  has  no  hesitation  in  directing  a 
Tsrdict  to  be  foand  for  the  defendant 
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Lewis  Craig  vs.  Eluah  Brown. 

At&m  on  atnt  dfejtelttiige: 

The  bill  wti  dnwa  lijr  the  dcfenduit  at  New  Orietni,  on  PhBadelf^ia,  b  fiiTOor 
of  the  pWatii^Mid  wm  hf  UilrHidoiMbd;  in  ftiU^  tt>  k  tldrd  penoa»  and  had 
been  regolariy  proteited  for  non  aeeaptance  and  non-p^rment;  but  no  notiee 
of  the  difhooour  of  the  bill  wat  proved,  to  h^ve  been  {;iveB  to  the  drawer.  The 
Indoraement  being  in  fall,  eannot  be  itraek  ont  at  the  time  oTtriaL  The  want 
of  notiee  prerents  a  reeorery  by  the  pUintiir. 

Action  on  a  Mil  of  exchange,  drawn  bj  the  defendant  at 
New  Orleans,  on  James  Brown  and  Co.  of  Philadelphia,  dated 

in  Julj,  1807. 

The  bill  was  drawn  in  favour  of  LewtB  Crmg,  Etq^  &nd  in- 
dorsed in  full,  by  Lewis  Craig,  Junior,  bnt  they  were  proved  to 
be  the  same  person.  The  bill  was  regularly  protested  for  non- 
acceptance,  and  non-payment  No  proof  of  notice  being  given, 
tiie  defendant  moved  for  a  nonsuit,  on  that  ground;  and  because 
fbe  l»U  has  an  indorsement  on  it,  and  no  proof  that  the  plaintiff 
had  paid  the  amount  to  the  indorser,  or  had  in  any  other  way 
become  entitled  to  the  bill.  As  to  the  second  olyection,  FFosft- 
ingtan,  J.,  asked  if  the  plaintiff  might  not  now  strike  out  the 
Indorsement,  possession  of  the  bill  being  prima  fade  evidence, 
tiiat  the  plaintiff  had  paid  the  indorser?  Messrs.  J.  1L  IngersoU 
and  Chauncey,  for  the  defendant,  answered;  that  if  the  bill  had 
been  indorsed  in  blank,  this  mi|^t  have  been  done,  bnt  not 
where  the  indorsement  is  in  full,  and  cited  d  DalL  144i,  1  Do. 


The  Court  directed  the  plaintiff  to  be  called  for  both  the  rea* 
sons  assigned.  JV^MMvii. 

Mr.  Shoemaker,  for  plaintiff.  « 

Messrs.  J.  R.  IngersoU  and  Chauncey,  for  defendant* 
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Samb  vs.  Samb. 

Aetion  for  the  recovery  of  d«magef ,  for  the  delivery  of  teas  of  a  diSereBt  q<|afi^ 
and  Talae,  from  tfioie  which  the  plaintiffs,  by  their  agents,  agreed  to  pfnraliaae 
from  a  Hong  merehant  at  Canton.  .'    ^ 

The  pablie  tales  of  teas,  in  Holland,  hj  the  Asiatie  Compaoj>  fomish.eVideD«e^ 
but  not  eooelosiTe,  of  the  qoalitj  and  valae  of  teas  disposed  of  at  suoh  sales; 
and  the  average  priee,  broaght  bj  teas  of  the  inme  qtudUy  and  deteriptUH, 
and  not  of  that  broogfat  by  aU  the  teas  of  the  fanie  kindf  afibrds  this  endenee. 

QuKre,  if  the  usage  in  Canton  is,  that  when  teas  aretoUl  by  samples,  the  exami- 
Bation  and  receipt  of  teas,  delivered  to  a  sapeAaiigo^  after  the  samples  have 
been  famished,  dischai^grs  the:HaDg  merchant  from  responsibility  for  quaUty. 
If  this  is  the  usage,  the  purchaser,  m-ohier  .to  sustain  a  claim  for  damage^ 
should  prove  that  the  teas  furnished,  are  worse  thun  the  samples. 

The  rale  of  law,  as  to  damages,  is,  that  the  sa^  of  4ihe  plaintiflb'  teas,  compared 
with  those  of  similar  teas,  sbonld  be  coosi'dered  as'^ateertaining  the  rate  of  da- 
mages to  he  applied  to  the  first  cost  of  the  teliS  in  Canton.  This  rule  is  similar 
to  that  in  case  of  insurance,  where  the  rate  <€|loss  is  ascertained  from  the  prime 
cost  of  the  articles  lost 

The  adjustment  of  a  claim  for  damages^  in  a  patttenlar  ease,  upon  oliher  prin- 
ciples, does  not  exclude  the  Hong  mepdtant  from  the  benefit  of  the  general 
rales  but  such  an  adjustment  may  be  ofpOMd  to  the  evidence  of  witnesses^ 
lo  settle  claims  by  damages  on  difierent  prihciples. 

It  is  generally  in  the  discretion  of  the  jury  to  give  interest,  in  the  name  of  dn- 
mages. 

Interest  ought  not  to  be  allowed  on  oidiquidatodrmid  tenteated  obiini^  sounding 
in  damages. 

xHE  jury  were  impaiieUed-  to  trj  fi#e  actions;  tbree  bronght 
bj  WillingB  and  Francis^  and  Williiiga  and  Fnmcis  and  Cnr- 
wen,  and  Willings.and  Francis  and  Knhn,  against  Conseqna; 
and  two  bj  Conseqna  aguit  WiUii^  and  Francis.  In  the  latter' 
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aiuts  there  WM  no  ditpvte.  The  oilier  raits  in  wUdi  Congeqaa  was 
defendant,  were  brought  for  breaches  of  parol  agreements,  made 
at  Canton  bj  Consequa;  to  delirer  to  the  agents  of  these  plain* 
tiflb,  oaigoes  of  teas  of  certain  denominations,  and  of  the  best 
qualities;  one  of  the  cargoes^  tiz*  that  shipped  in  the  Bingham* 
to  be  suited  to  the  Dutch  markets.  Two  of  tlie  caigoes,  viz* 
tiiose  of  the  Bingliltm  and  Granges,  were  sold  at  Amsterdam 
bj  the  Asiatic  Company,  at  their  public  sales;  and  the  third 
caigo,  sent  in  tiie  Asia,,  was  sold  in  Philadelphia.  To  prove  the 
inferior  quality  of  the  teas,  or  of  some  of  them,  which  were  sold 
at  Amsterdam^  the  same  kind  of  evidence  was  given,  as  in  the 
ease  of  Gilpins  vs.  Consequa.  (a)  As  to  the  cargo  of  the  Asia,  the 
evidenceef  persons  acquainted  with  the  teas,  who  examined  them, 
was  relied  upon  to  prove  their  bad  quality.  Other  evidence  was 
given,  upon  which  the  points  of  law  in  this  case  arose,  and 
which  is  stated,  in  the  charge  of  the  Court 

WASEUfBTOM',  J.  The  contracts  upon  wUdi  these  suits 
are  brought,  have  been  fully  proved;  tiiat  they  have  not  been 
fulUled  by  Consequa,  can  hsrdly  be  denied.  As  to  the  cargo 
of  the  Asia,  in  addition  to  the  acknowledgment  of  Consequa, 
that  it  was  not  of  good  quality;  it  was  examined  thoroug^y, 
at  Philadelphia,  by  unexceptionable  judges,  who  have  stated 
to  you  its  quality  and  relative  vidue,  to  other  teas,  then  in  mar- 
ket As  to  tiie  cargoes  of  the  Bingham  and  Ganges,  sold  at  Am* 
sterdam  by  the  Asiatic  Company,  at  their  puMie  sales;  it  can* 
not  be  denied,  that  the  prices  at  which  those  teas  were  soM^ 
compsred  with  the  prices  of  other  caigoes  of  good  quality,  sold 
at  the  same  periods;  furnish,  at  leasts  some  evidence  of  their 
qualitjr*  It  appears,  that  from  the  time  of  tiie  arrival  of  a  carge 
of  tea,  in  the  Texel,  it  is  taken  under  the  care  of  the  Bast  In* 
dia  Companj^  is  kept  in  their  warehouses;  sampieo  of  each  chest 
ere  taken  out  and  examined,  and  &mUy  that  those  sales  art 
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attended  bj  merchants,  from  different  ptrti  of  Biirepe»  amongit 
whom  Aere  are  no  doubt  many  oompetent  jodgea  of  the  atti* 
cle  sold.  It  wottM  aeem  reaaonabie  therefiire  to  ooaelnde*  g»* 
neralljy  thnt  the  pricea  bid  at  thoae  aalea,  finr  difforont  pareeb 
of  teaa  of  the  same  denoniinstMm«  mast  bear  aome  proportimi  to 
their  quality;  and  consequentiy  aflbrd  aome  efidence  of  that 
&ct.  In  addition  to  tfataeTideBce,  the  jnrj  have  the  testimoBy 
of  a  distinguished  tea  broker,  who  speaks  very  unfavourably  of 
those  teas,  and  eonsidera  them  be  only  of  aecMMi  or  third  qua* 
lity. 

But,  dthouj^  sales  at  auction  may,  in  generd,  afford  aomee^ 
dence  rf  the  oompanttive  value  of  the  articlea  sold,  atill  aa  a 
standard  of  quality,  tkey  may  not  always  be  satisfiu^toiy,  much 
less  conclusive.  The  prices  bid,  may  frequently  depend  upon 
the  state  of  the  market,  or  the  age  of  the  teas,  cither  positivdy 
or  relatively,  to  other  teas,  sold  at  the  same  time,  of  superior 
quality  and  fresher.  In  forming  their  opinion  of  the  dispropor- 
tion between  the  plaintiffi'  tetm  add  the  best^  teaa  of  aimilar 
denominations,  sold  at  die  aanse  time;  it*  will*  be  proper  for  the 
jury  to  take  all  these'  ciFonmManceo  into  conrid^Biratlolii  attd^ 
sAerduly  weighing  them>  to  fix  the  tiandaidv  by  which  thoquai^ 
Utiea  of  the  teas  deliverod  by  tlio  defendant  to  tho  pUtintiffl 
ong^t  to  be  estimated^  This  may  be  either  the  average  of  the 
highest  pnces,  or  something  below  it)>aa  the' jliry  may  think 
just  If  teas  origbally  of  good  quality^*  do-  not  injure -by' being 
kept  aa  hmg  as  those  were  in*  the  warehouaet  of  the  Asiatic  Com^ 
paay,  then  that  droumstance  w9l  not  merit  their  regardi  One 
fliittg.  will  be  recollected^  which  i%  that  in  comparing  Acaetaaa 
with  others  o§ like*  denominations,  oaMi at  the*  same  time;>  the 
average  of  the^highest  prices  of  these  teas,  or  of  such  aa  do  not 
Ideally  vary  from  each  other,  sfaonld  be?  taken;' except;  ao  far 
aa  may  be  thooght  necessary  to  fix  upon  s  lower  sum,  from 
the  oensideratiooa  befim  mentiottei.  The  reason  of  this  i% 
that  if  the  average  of  the  various  prices  bid  fiir  these  teas,  ia 
taken;  in  comparing  the  pliitttiffii*  teaai  uiiich,  by  the  contract* 
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fMor,  80  fiur  as  Ae  iMfieckr  ieu  oompoMd  die  qsaotity  fnok 

vUck  tlie  aiwnge  M  taken,  aad  «ttek  mut  neceucril^ 

ed  A  put  ef  die  qeeatitj;  it  would  not  be  a  teat  ef  jquality. 

The  next  ifMetion  ia,  wlwdier  the  piaintiSk,  by  tbe  oenduct 
ef  liieir  eigantiu  diapenaed  wiA  «  atrict  perfoimanoe  of  tfaeae 
eantBaeia,  en  the  part  ef  Ceaaequa.  it  jn  contended  bj  the 
coonael  for  Conaeqaa»  that  theae  agents,  instead  of  relying 
npen  Ihebr  oentnacla*  aeleoled  ieaa  aa  ifaeir  own  jodgment  die- 
tated»  after  trying  the  diftrent  aamples  sent  to  Aemt  and  that 
by  the  nsages  at  CanAi*,  fte  Hong  aserchaBt  ia»  in  such  cases, 
eidy  boaad  to  profide  a  cargo,  eorrespendiog  with  the  samplea 
an  approved  of  by  the  pnrchaaer*  Una  usage  is  attempted 
to  be  proved  by  the  teatnony  of  three  Amerioui  gentlemen^ 
who  Jbaye  reaided  at  dilbrent  peiioda  at  Canton;  and,  i£  they 
we  correct  it  we«ld  fidlow,  that  whenever  the  parchase  is 
aM4eby  samples,  ikf^  purchaaar,  to  naintain  his  action  against 
the  HoQg  merchant,  mutt  prove  tfaot  the  cargo  was  <rf  an  in* 
fwior  qnality.to  the  aelected  samplea.  Bat,  if  the  nsage  be  aa 
aMad  by  theae  witneaaea,  it  ia  difficidt  to  accoant  for  the  aet» 
tlowsant  made  by  Conaeqna  in  relation  to  the  cargo  of  the 
Qangea;  samplea  §(  irtsfcb,  were  eaamined  and  approved  of  by 
4ie  aapercaigo  of  that  vesaeL  In  this^  settlement,  he  gave  up 
Hearty  nineteen  thonaand  dollars*  which  the  plaintifi  had  no 
rii^ toelakn from  him,  aecordiog to  the allq;ed  usage.  May 
not  thia  imnduet  of  Conseqna,  be  considered  as  evidence  of  the 
nsage  npan  Urn  point,  eqnal,  if  not  aaperier,  to  that  of  the  witi 
Bosses  who  have  taalified  respecting  it?  No  man  ought  to  be 
brtter  infotmed  than  Conaeqna,  in  relation  to  the  usage,  in  a 
oaae  eo  irequently  ocoamng  in  the  particular  business  in  which 
he  was  engaged.  If  the  jury  ahould  osnsider  the  aui|ect  in  thia 
ligMl  and  that  it  ia  better  evidence  ef  the  uaage,  than  that 
given  by  the  three  witnesses;  then  the  cireumstance  of  the 
pluintift'  agenta  having  pnrdbaaed  by  samplea,  ought  not  to 
operate  againat  the  plakitiA.  Bntif,  on  the  other  hand,  they 
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are  of  opinion,  that  Consequa'B  cohdaet  asMwnted  to  nothing 
more  than  a  waiver  of  a  legal  ri^t»  in  that  particular  case; 
then  it  cannot  affect  his  rights  in  anjr  other  case,  and  the 
rule  of  law,  which  has  been  stated,  must  applj.  It  is  however 
to  be  recollected,  that  that  rule,  howoTer  well  established,  does 
not  applj  to  the  cargoes  of  the  Bingham  or  of  the  Asia,  both  of 
which  were  taken,  exclusively,  upon  the  judgment  and  selectieB 
of  Consequa. 

The  last  question  is,  what  ought  to  be  the  rule  by  wUch  iisft 
damages  for  the  breaches  of  those  contracts  should  be  assessed? 
The  rule  laid  down  in  the  case  of  Gilpins  v§.  Consequa,  was, 
that  the  sales  at  Amsterdam  of  the  plainti&'  teas,  compared 
with  those  of  other  teas  of  similar  denominations,  were  to  be 
considered  as  furnishing,  not  the  amount  of  damages  sustained 
by  tiie  plaintiffs,  but  the  rate  of  the  damages,  to  be  applied  to 
the  first  cost  at  Canton*  Thus,  if  the  diftrence  between  those 
sales  was  20  or  50  per  cent,  to  the  disadvantage  of  the  plain- 
tiffs' teas,  Consequa  would  have  to  pay,  after  that  rate,  as  ap- 
plied to  the  first  cost  at  Canton.  Witii  this  rule  the  Court  finds 
no  cause  to  be  dissatisfied;  the  reason  of  it  is  obvious.  The  con* 
tract  is,  to  deliver  teas  of  the  best  qualilyei  Ckmtm.  If  it  be  net 
Gonq»lied  with,  die  price  of  such  teas,  at  that  place,  is  the  just 
measure  of  the  damsge  sustained  by  the  pbnntiib.  For  the  seller 
has  nothing  to  do  with  the  foreign  market,  to  which  the  article 
may  be  sent:  he  has  no  control  over  the  property  or  its  desti* 
nation;  and  receives  no  premium  or  eompensatioa  whatever,  te 
induce  him  to  run  any  risque  in  relation  to  such  a  market. 

The  question  is  not  varied,  by  the  circumstance  of  the  Hol- 
land market  being  referred  to  in,  the  contract  This  did  not 
confine  the  plaintiffii  to  that  market,  but  they  were  at  tiberty  to 
sell  where  tiiey  pleased;  and  stitt  the  question  would  be,  were 
the  teas  4>f  the  beat  quality,  and  were  they  fitted  for^he  HeU 
land  market?  These  questums  could  as  well  be  settied  at  Co- 
penhagen or  Philadelphia,  aa  at  Amsterdam.  Tliis  case  certainly 
is  not  aa  strong,  as  that  of  insurance,  in  which,  if  a  loss  takm 
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place»  it  is  settled  according  to  the  prime  vcost  and  chaq^s; 
although  Ae  understanding  of  the  insurer  is,  that  the  goods 
shall  go  safely  to  the  port  of  destination,  and  to  indemnify  the 
insured  in  case  of  loss.  The  cases  stated  by  the  plaintifis'  coun* 
sel,  to  prove  the  incorrectness  of  the  rule  laid  down  in  this  case^ 
are  entirely  dissimilar  from  it  The  case  of  general  average* 
proceeds  upon  a  principle  entirely  different.  The  claims  for 
compensation  by  the  person  whose  goods  have  been  thrown  over- 
board, for  the  safety  of  the  residue  of  the  cargo,  is  a  charge  upon 
the  cargo  so  saved;  and  consequently  upon  its  value  at  the  place 
of  destination.  The  owner  of  the  goods  saved,  ought  not  to 
gain,  nor  ought  the  owner  of  the  goods  thrown  overboard  to 
lose,  by  an  act  performed  for  the  benefit  of  all;  which  would 
certainly  happen,  if  the  former  received  the  full  v^alue  of  his 
floods,  at  the  port  of  destination,  and  paid  the  loss  according 
to  the  prime  cost  of  the  articles  thrown  overboard:  for  this, 
reason,  the  whole  cargo  is  valued  at  the  price  it  would  bring  at 
the  port  of  discharge,  and  the  nett  amount,  after  deducting 
charges,  including  also  the  nett  value  of  the  ship  and  freight^, 
famishes  the  sum  which  is  subject  to  contribution*  The  other 
cases  put  by  the  counsel,  are  those  of  the  carrier  of  goods,  whoj 
it  is  said,  must  pay  the  value  of  the  goods  at  the  place  of  des- 
tination, in  case  they  are  lost,  or  of  a  failure  to  deliver  goods 
contracted  to  be  delivered  at  a  certain  time  and  place;  in  which 
case  the  price  of  the  articles  at  the  time  and  at  tl^e  place  of 
detivery,  is  to  be  the  rule  of  compensation. 

Admit,  for  the  sake  of  the  argument,  that  the  law,  in  relation 
tD  the  carrier,  is  as  the  plaintiff''s  counsel  contended  for;  still  ■ 
it  differs  from  the  present,  in  this  essential  circumstance;  in 
that  case,  the  delivery  is  to  be  made  abroad,  and  in  this  it  was  to 
be  made  at  Cantim.  If  in  both  the  supposed  cases,  the  price  is 
to  be  regulated,  by  the  fpreign  market,  where  they  were  to  b^ 
ddmrei,  it  would  follow,  that  the  teas  in  this  case,  should  be  * 
referred  to  the  value  at  Canton,  wkure  they  wen  te  be 
venn» 

z 


in  PENNSYLVANIA, 


Willingt  «t  &L  vt.  Goosequa. 


Bat  mlthoQgh  the  general  rule  is  sndi  as  has  been  stated, 
still  the  question  ought  to  be  decided,  according  to  the  law,  or 
usage  at  Canton,  so  far  as  we  have  any  information  respecting 
it;  but  no  evidence  has  been  given,  directlj  upon  this  subject. 
In  such  a  case,  is  it  not  fair,  to  consider  Consequa's  conduct* 
as  evidence  of  the  usage?  It  is  reasonable  to  conclude,  that  no 
person  can  be  more  familiar  with  the  usage  at  Canton,  in  rela^ 
tion  to  tiiis  subject,  than  a  Hong  merchant,  who  is  in  the  con- 
stant habit  of  making  contracts  of  this  kind;  tind  who^  no  doubt, 
has  been  frequently  called  upon,  to  settle  claims  for  the  breadi 
of  them.  If  in  such  cases,  the  usage  at  Canton  be,  to  apply  the 
rate  of  loss,  ascertained  by  the  sales  at  the  foreiga  market,  to 
the  first  cost;  it  is  inconceivable,  that  Consequa  would  have 
waved  the  benefit  of  that  rule,  and  settled  as  he  did,  the  less- 
on the  Congo  teas,  part  of  the  cargo  i^  the  Ganges,  by  paying 
the  difference  between  tibe  sales  of  those  teas,  and  tibe  average 
of  the  high  priced  congo  teas,  sold  at  the  same  time  and  place. 
Yet  he  did  so,  without  objection,  and  voluntarily  promised  to. 
«ettte  the  loss  upon  the  cargo  of  the  Asia,  by  the  same  rule.  It 
is  certainly  possible,  tiiat  this  conduct  might  proceed  from  an 
excess  of  liberality,  or  from  ignorance,  but  neither  is  probable. 

If  this  supposition,  however,  be  well  founded,  and  the  law  at 
Canton,  be  similar  to  what  I  take  to  be  the  general  law,  then* 
the  waving  of  a  legal  right,  by  Consequa,  in  one  case,  cannot 
bind  him  in  any  other  case;  whatever  promises  he  may  have 
made  on  the  subject  But  if  the  jury  should  consider  his  con* 
doct,  as  evidence  of  the  law,  and  usage  at  Canton;  then  it  is 
obligatoiy  upon  him,  and  they  ought  to  decide  aoeordingly.  It 
may  be  proper  to  observe,  that  the  usage  wUch  has  been  proved, 
of  returning  a  box  of  tea  which  has  been  imposed  upon  Ae 
pnrehaser,  in  vielatien  of  the  contract,  and  recovering  two  boxes 
of  good  tea,  in  lieu  of  it,  seems  strongly  to  countenance  the 
presumption,  that  a  higher  rate  of  compensation  is  allowed,  than 
would  result  from  the  applioatictn  of  the  general  rale,  laid  down 
in  the  case  of  Gilpins  w.  Consequa. 
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As  to  interest  upon  the  claims  of  the  plaintiffs,  I  can  only 
repeat,  what  the  court  stated,  in  the  case  just  mentioned;  that 
it  is  generally,  in  the  discretion  of  the  jury,  to  give  interest  in 
the  name  of  damages;  although  it  is  not  conformable  to  legal 
principles,  to  allow  it  on  unliquidated  and  contested  claims, 
sounding  in  damages. 

The  jury  found  verdicts  favourable  to  the  plaintiffs'  claims 
in  all  the  cases,  from  which  resulted  a  balance  of  five  thousand 
dollars,  upon  the  whole  account  against  Willings  and  Francis. 


180  PENNSYLVANIA, 


United  States  tw.  T ^brook. 


Umited  States  its.  Tekbrook. 

lAformatioD  for  a  penalty,  under  the  cxeiie  law. 

A  rectifier  of  tiMrits  diititted  from  domestic  materiaU,  it  not  a  distiller  of  ipi- 

riCuocu  liquors  within  the  meaning  of  the  act  of  Congress  of  24th  Julj,  1813» 

Seet.  98. 

1  HIS  case  came  up  from  the  District  Court,  upon  a  writ  of 
error.  The  only  question  was,  whether  a  rectifier  of  spirits,  is  a 
distiller,  within  the  meaning  of  the  act  of  Congress  of  the  d4th 
of  July,  1813,  laying  duties  on  licenses  to  distillers  of  spiritu- 
ous liquors,  (a) 

WJiSHIM'GTOJ^,  J.  This  is  an  action  of  debt,  brought  in 
the  District  Court,  for  the  penalty  given  by  the  act  of  Congress 
•f  24th  July,  1813,  for  using  a  still,  for  the  purpose  of  distilling 
spirituous  liquors;  without  having  first  taken  out  a  license,  ac« 
cording  to  the  provisions  of  that  hiw.  To  the  charge  of  the  Dis- 
trict Court,  the  Attorney  of  the  United  States  took  an  exception, 
and  a  verdict  and  judgment  having  been  rendered  for  the  de- 
fendant, the  cause  has  come  up  to  this  court,  upon  a  writ  of 
error. 

It  appears,  by  the  charge  of  the  judge  of  the  court  below,  and 
by  the  evidence  given  to  the  jury,  which  by  agreement  is  to  be 
considered  as  part  of  the  charge;  that  the  defendant  employed 
his  still,  not  in  distilling  spirituous  liquors  from  raw  materials, 
but  in  purifying,  or  rectifying  (as  it  is  more  commonly  and 
technically  termed)  spirituous  liquors,  previously  distilled  from 
grain  or  other  raw  materials;  that  the  nature  of  the  two  trades 
is  considered  altogether  different;  the  process  different;  and 
that  in  the  year  1801,  no  duties  were  demanded  from  rectifiers, 
by  any  of  the  officers  of  the  treasury  department,  under  the 
then  existing  laws,  imposing  duties  on  licenses  to  distillers. 

Ca)  4  Laws  United  SUtes,  57S. 
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I  entirely  concur  in  the  opinion  deliyered  by  the  judge  of 
the  District  Court,  in  his  ch&rge  to  the  jury;  that  the  mere  rec- 
Hfying  of  spirits,  distilled  from  domestic  materials,. is  not  diS' 
tilling  gpirituaus  liquors  from  domestic  materials;  either  within 
the  meaning  of  the  act  of  Congress,  in  correct  language,  or  in 
the  common  understanding  of  mankind* 

The  legislature  most  clearly  intended  to  impose  but  one  tax, 
upon  the  production  of  spirituous  liquors  by  distillation;  and 
yet,  if  the  construction  contended  for,  by  the  District  Attorney, 
be  correct,  every  operation  performed  for  purifying,  or  even 
raising  the  proof  of  distilled  spirits,  would  be  subject  to  a  tax; 
and  that  whether  it  were  repeated  by  the  original  distiller,  or 
by  any  other  person.  The  word  material  in  this  law,  clearly 
means  the  raw  or  original  material,  from  which  the  spirituous 
liquor  is  produced,  and  not  the  produce  of  the  raw  material. 

Judgment  c^ffrmed* 

The  United  States  entered  an  appeal  in  this  case,  and  this 
decree  was  affirmed  in  the  Supreme  Court,  March  irth,  1817. 
2  Wheaton's  Reports  248. 

C.  J.  Ingersoll,  for  United  States. 
R.  Peters,  Jun.,  for  appellee. 
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Mariners*  wages* 

The  appellantt,  filed  their  ttbel  for  wages,  on  a  voyage  from  Philadelphia  to  a 
port  in  Franoe;  and  for  half  the  time  the  vessel  lay  at  the  port,  at  whieb  the 
homeward  cargo  was  taken  on  hoard.  The  vessel  landed  her  eargo  at  her  des- 
tined port,  St.  Jean  de  Luz,  prooeeded  to  Bayonne,  remained  there  six  months; 
and  then  went  to  La  Teste,  where  she  took  on  board  a  eargo,  sailed  on  her 
homeward  voyage,  was  captured  by  the  British,  earned  into  England,  and  con- 
demned as  a  prize.  The  libellaots  retomed  to  Philadelphia,  after  having  been 
detsined  for  some  time,  as  prisoners  of  war.  The  respondents  on  being  applied 
to^  offered  to  pay  only  half  wages,  from  the  time  the  vessel  arrived  at  8t  Jean 
de  liUZ(  and  stated,  that  if  they  did  not  think  proper  to  aeeept  of  this  offer,  they 
might  take  advice,  and  determine  on  the  proposition,  llie  Kbellants  after^ 
wards  accepted  their  wages,  according  to  the  terms  offered,  and  gave  acquit- 
tanees  in  foH.  They  claimed  m  then*  fibel,  foil  wages  to  La  Teste,  and  half 
wages  daring  the  time  of  her  stay  there. 

A  receipt  'in  foil,  is  only  prima  facte  evidence  of  what  it  porpoits;  and  if  deariy 
proved  to  have  been  obtained  by  frauil,  mistakt^  or  igMMnance  of  the  rights  of 
the  party,  it  «ill  be  examined  into,  and  corrected  in  a  court  of  law,  as  well  as  in 
a  court  of  equity;  but  if  such  evidence  b  not  given,  the  presumption  m  favour 
of  the  validity  of  this  instrument  will  prevail. 

If  the  legal  rights  of  a  party  are  doubtful,  honestly  contested,  and  opportnnlty 
given  him  to  mtisfy  himself,  in  relation  to  them;  a  receipt  given  by  him  for  lea 
than  he  was  in  strictness  entitled  to,  will  not  be  set  aside. 

When  a  vessel  is  lost  on  her  homeward  viiyage,  full  wages  are  due  to  the  sea- 
men up  to  the  time  of  her  arrival  at  the  last  port  of  delivery,  of  the  outward 
eargo;  and  half  wages  from  that  time  until  her  departure  from  the  last  port 
at  which  the  return  cargo  was  taken  on  board;  the  time  of  her  going  from 
port  to  port  to  obtain  the  eaiigo^  being  considered  the  same  as  if  she  had  re- 
mained at  her  port  of  delivery,  and  taken  a  fnD  cargo  there. 

Betaining  seamen  on  board,  by  direction  of  the  owner,  after  the  detorminslkm 
of  the  voyage  for  which  they  shipped,  amounts  to  a  new  oontract  for  the  re- 
turn voyage,  upon  the  same  terms  as  the  outward  voyage. 

±  HIS  was  an  appeal  from  the  decree  of  the  District  Court, 
upon  a  libel  filed  in  that  court,  by  the  appellants,  for  their 
wages,  as  seamen  on  board  the  Squirrel,  belonging  to  the  appel- 
lee, on  a  voyage  from  Philadelphia,  to  a  port  in  France.  The 
fiicts  of  the  case  were;  that  this  vessel  arrived  at  St.  Jean  de 
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Luz,  oa  the  14ih  day  of  March,  1813,  and  after  diecharging  her 
cargo  at  timt  port,  on  the  26th  of  the  same  month,  proceed* 
ed  to  Bajonne.  A  return  cargo  was  provided  for  her  at  Bordeaax, 
bj  the  consigneeB,  when  instructions  were  received  by  the  master 
from  the  consignees,*  to  remain  with  the  vessel  in  France,  until 
September,  and  in  the  mean  time  to  dischai^  part  of  the  crew. 
A  part  of  the  crew  was  accordingl j  discharged,  and  a  part  re- 
tained, amongst  whom  were  the  libellants.  On  the  Slst  of  Sep- 
tember, 1813,  the  vessel  sailed  from  Bayonne,  and  arrived  next 
day  at  the  port  of  La  Teste;  where  the  cargo,  for  the  return 
voyage,  was  received  and  laded  on  board.  On  the  12th  of  De- 
cember, in  the  same  year,  she  sailed  from  La  Teste  on  her 
homeward  voyage;  and  in  two  days  afterwards,  she  was  captur- 
ed by  a  British  frigate,  carried  into  England  and  condemned 
as  a  lawful  prise.  The  libellants  having  remained  on  board  of 
this  vessel,  from  Hie  time  of  her  departure  from  Philadelphia* 
to  the  period  of  her  capture,  and  carrying  in  for  adjudication; 
demanded  their  full  wages,  from  the  time  the  vessel  sailed  from 
Philadelphia,  until  her  arrival  at  La  TaUt  that  being  the  last 
port  of  lading  and  departure;  and  for  half  the  time,  during 
she  remained  at  the  said  port 

It  was  proved  in  the  cause,  that  when  the  libellants  called 
upon  the  respondents  to  demand  their  wages,  they  were  inform- 
ed  by  the  respondents,  that  they  had  taken  legal  advice^  and 
that  the  libellants  were  entitled  to  only  half  wages  after  the 
brig  arrived  at  St  Jean  de  Luz;  that  they  had  been  informed 
that  other  vessels  had  settled  on  the  same  terms;  and  that  they 
which  were  ready  to  settle  with  them  upon  the  same  principle. 

They  further  stated  to  the  libellants,  that  if  they  did  not 
think  proper  to  settle  upon  this  principle,  they  could  take  ad- 
vice and  call  again  in  the  afternoon.  They  did  call  accordingly, 
and  received  the  wages  which  the  respondents  had  ofTered  to 
pay,  for  which  they  severally  gave  receipts  in  full  of  all  de- 
mands, against  the  brig  Squirrel,  her  owner  and  officers. 

The  District  Court  dismissed  the  libel. 
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It  was  contended  by  Messrs.  Coxe  and  Dillinghani»  far  the 
appellants,  that  an  acquittance  is  onij  prima  fwsU  evidence  of 
the  payment  of  the  sum  mentioned  in  it:  and  though  given  in 
full  of  all  demands,  it  may  be  inquired  into:  and  if  it  was  given 
undei'  circumstances  of  fraud,  imposition  or  mistake,  the  par- 
ties are  not  bound  by  it;  that  the  rule  applies  with  peculiar  force 
in  cases  of  acquittances  given  by  seamen^  (a) 

They  insisted  there  was  ground  for  charging  the  appellees 
with  imposition;  as  they  have  offered  no  evidence  to  show  they 
had  received  the  advice  they  pretended  they  had,  or  that  settle- 
ments in  similar  cases  and  upon  the  same  principle,  had  been 
made  by  the  seamen  of  other  vessels. 

Secondly,  they  contended,  that  there  is  a  clear  mistake;  since 
the  rule  in  such  cases  being,  that  the  seamen  are  entitled  to  full 
wages  up  to  the  time  of  the  arrival  of  the  vessel,  at  the  last 
port  of  her  lading  or  departure,  which  La  Teste  was,  and  to 
half  wages,  during  her  stay  there.  (&) 

Phillips,  for  the  appellee,  admitted  that  a  receipt  is  not  condu* 
five;  but  he  insisted,  that  where  there  is  no  fraud,  and  the  party 
giving  it,  had  a  full  opportunity  to  take  advice,  and  he  after- 
wards consents  to  receive  a  sum  less  than  he  was  entitled  to; 
he  is  bound  by  it  Secondly,  he  contested  the  rule  laid  down  on 
the  other  side,  and  insisted  that  full  wages  were  due  only  to  the 
port  of  diadiargep  and  half  wages  for  the  residue  of  the  time, 
that  this  vessel  was  detained. 

WA8HIJ^QT0J^y  J.  The  principle  contended  for  by  tiie 
appellants'  counsel,  that  a  receipt  in  full  of  all  demands,  is  not 
conclusive  against  the  giver  of  it,  is,  as  a  general  principle,  un- 

(a)  1  EqiL  CMM  ftb.  iro.  note.,  S  T.  Bcp.  96S.,  6  Yes.  Jan.  87^  5  Eott,  938^- 
1  John,  caset  li5.,  8  John,  cams  448.,  5  John.  68,  8  John.  389.,  1  PeUn^a  Ad. 
Dee.  178.  79.  80. 

(Jb)  Beawet'  Lex  Meno.  109.,  18  Mod.  406.,  5  Com.  Dig.  115.,  8  Vera.  787., 
4  Bae.  Ab.  617.,  I  Peten%  Ad.  Dee.  186. 19a  144.  804.  811.  815. 806.,  8  Peten 
39a 

(0 
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qvmH^iiMj  oorrect  It  i«  so  settled  in  the  BnglUh  and  Ame« 
li€Ui  oonrts.  Like  a  settled  accoant*  it  is  only  prima  faeU  evi- 
dence of  what  it  fwrports  to  be»  apon  the  face  of  it;  and  upon 
Sansfactory  proof  being  made,  that  it  was  obtained  by  framd,  or 
was  given  under  a  mistake,  either  of  facts,  or  under  an  ignorance 
of  the  legal. rights  of  the  party  who  gave  it;  it  may  be  inquired 
into  and  corrected  in  a  court  of  law,  as  well  as  in  a  court  of 
equity*  When  this  is  made  out  by  evidence,  it  then  appears,  that 
beyond  the  sum  4Uitually  paid,  it  was  given  without  consid^ray 
lion*  But  this  want  of  consideration,  oug^t  to  be  made  clearly 
to  appear  by  the  party  ifrho  attempts  to  impeach  the  validity  of 
the  instrument  If  this  is  not  done,  the  presumption  in  fovour 
of  the  written  acknowledgment  of  the  party,  most  prevail*  An 
agreement  for  instance,  made  for  the  purpose  of  setdipg  family 
differences,  will  not  be  set  aside  even  in  equity,  ftoQgh  it  were 
founded  on  .mistake*  In  like  manner*  I  conceive,r  if  the  legsl 
fights  of  the  party  who  gives  the  receipt*  be  doubtful,  and  are 
honestly  contested  by  the  other  side;  and  time  snd  opportunity 
are  afforded  him  to  satis(y  himself  upon  the  matter  in  dispute, 
and  he  finally  sgrees  to  compromisoi  and  to  accept  less  that  he 
might  in  strictness  be  entitled  to;  the  Court  will  hold  him 
bound* 

..  As  to  the.point  of  la.w,  arising  in  Aas  case,  in  relation  to  the 
wages,  which  these  seamen  had  a  right  to  clsJm;  it  appears  to 
be  quite  unsettled.  I  have  met  with  no  case,  which  precisely 
lesembles  it,  in  sjoy  book  of  rqwrts;  Aor  with  any  principle  in 
the  ordinsnces,  or  usages  of  other  nations,  which  strictly  ap- 
plies to  it» 

.  In  .the  cases  cited  from  12  Mod.  409.f  and  Lord  Bay.  TS%  it 
is  laid  down  as  a  general  principle;  that  if  the  vessel  be  lost  on 
ber  return  voyage,  the  seamen  are  entitled  only  to  full  wages 
te  the  last  port  of  delivery;  and  to  half  wages,  for  the  time  she 
was  in  siich  port 

In  the  case  of  Giles  m  Brig  Cythea,  1  Peters's  Rep.  203.,  the 
same  rule  was  laid  down.  In  the  case  of  Crammer  vs.  German, 
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2  Peten's  Rep.  S%  the  same  decisioA  was  made;  the  isle  of 
Bourbon  being  considered  as  e^  lagt  poH  of  delivery.  It  is  tnie» 
that  in  this  latter  case,  the  judge  states,  that  he  had  decided;  that 
when  a  cargo  is  purchased,  at  seyeral  neighbouring  ports,  and 
the  vessel  proceeds  to  each  of  them  to  receiYO  it,  the  last  port 
of  Idding  and  departure^  is  the  one  to  which  full  wages  should 
be  paid.  But  I  think  it  fair  to  appl  j  this  doctrine,  thus  generallj 
stated,  to  the  particular  case  the  judge  was  deciding,  which  will 
make  it  consistent  with  his  other  reported  decisions,  and  with 
the  cases  before  mentioned,  (c)  What  proves  the  propriety  of 
thus  qualifying  the  dictum  of  the  learned  judge  is,  that  he  im- 
mediately observes,  that  it  is  immaterial,  whether  the  ship  lay 
at  the  port  of  her  original  destination,  while  her  cargo  was  col- 
lecting, and  brought  in  lighters,  or  goes  to  the  port  where  it  was 
purchased.  Now  if  it  be  immaterial,  and  if  remaining  at  the  port 
of  her  original  destination,  the  seamen  would  have  been  entitled 
to  no  more  than  full  wages  to  that  port,  and  half  wages,  during 
Iter  continuance  there;  they  would  be  entitled  to  no  more,  if  the 
ship  had  gone  to  other  ports,  to  take  in  her  cargo  there,  instead 
of  waiting  to  have  it  sent  to  her. 

My  own  opinion,  upon  this  new,  and  somewhat  difficult  case 
is;  that  whenever  the  vessel  is  lost  on  her  return  voyage*  her 
arrival  at  the  last  port  of  delivery  of  the  outward  caigo,  or  at 
the  last  port  of  destinati(Hi,  if  there  be  no  cargo;  fixes  the  time, 
to  which  full  wages  are  to  be  allowed;  and  that  one  half  time  of 
her  stay  there,  should  be  added  to  the  outward,  and  the  other 
half  to  the  homewlird  voyage;  and  to  be  considered  respectivoly, 
as  parts  thereof.  If  the  vessel  leaves  her  port  of  destination  or 
unlading,  for  the  purpose  of  receiving  a  return  cai|;o;  she  is  at 
such  ports,  to  be  considered,  either  as  on  her  return  voyage,  or 
as  being  in  the  same  situation,  as  if  she  had  remained  at  her 
last  port  of  unlading,  there  to  receive  her  caigo.  If  the  former, 
then  the  whole  of  the  wages,  from  the  time  she  left  her  port  of 

(c)  Mod.  and  Lord  Raj* 
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unladiikg*  inclttding  half  the  time  she  lay  there*  would  be  lost, 
in  consequence  of  the  suhaequent  capture;  if  the  latter,  the  sea- 
men would  be  entitled  to  half  wages  only,  during  the  whole 
time  the  ship  lay  at  the  port  of  delWery,  and  the  port  of  lading 
and  departure. 

But  upon  no  principle,  that  I  can  distinctly  comprehend,  can 
die  port  of  lading  and  departure,  be  considered  as  the  port  of 
deliTeiy,  or,  in  other  words,  the  termination  of  the  outward 
voyage;  unless  there  be  something  particular  in  the  contract 
made  with  the  seamen. 

In  this  case,  the  contract  was  for  a  port  in  France.  After  the 
cargo  was  delivered  at  St.  Jean  de  Luz,  it  terminated;  and  the 
seamen  were  at  liberty  to  leave  the  vessel.  But  the  retaining  of 
them,  in  consequence  of  the  directions  of  the  owners,  amounted 
to  a  new  contract  for  the  return  voyage;  upon  the  same  terms, 
as  had  been  agreed  upon,  for  the  outward  voyage,  as  it  does  not 
appear,  that  any  new  contract  was  expressly  made  with  them. 

The  going  to  Bayonne,  for  the  purpose  of  taking  in  a  return 
cargo,  which  was  to  be  sent  diither  from  Bordeaux;  and  the 
subsequent  departure  from  Bayonne,  and  arrival  at  La  Teste» 
where  tibe  cargo  was  actually  taken  on  board;  were  either  parts 
of  the  return  voyage,  or  those  ports  are  to  be  considered,  in  re- 
lation to  St.  Jean  de  Luz,  as  one  port.  In  the  former  case,  the 
appellants  have  received  more  than  they  were  entitled  to,  and 
in  the  latter,  predsely  what  they  were  entitled  to. 

I  am  dierefore  of  opinion,  that,  the  claims  of  the  appellants, 
were  settled  on  fair  principles;  and  that  the  decree  of  the  Dis- 
trict Court,  oug^t  to  be  affirmed  with  cost.   . 

Decree  (i^rmed. 

Messrs.  Coxe  and  Dillingham,  for  appellants. 
Mr.  Phillips,  for  appellee. 
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Ejectment  for  t  tract  of  land  in  York  countj,  PeonsylTania. 

The  reoording  of  A  deed,  in  the  proper  offiee,  it  prima  facie  efyidenee,  tod  na 

more,  that  the  deed  waa  reguiariy  proved  and  admitted  of  reMrdu   • 
The  commiMioQ  «f  a  jiiatioe  of  the  peaae^  and  judge  oC  the  Q^uK  «f  Gammoii 

PJeitB.  is  cQoelushre  evideooe  oC  bit  appointment 
The  form  of  the  ocrtifioate,  of  the  exeeutioo,  and  acknowledgment  of  a  deed 

by  ^feme  cwert,  it  in  conformity  with  the  law  of  Penntylvania;  if  It  appear 

by  the  certifieate,  that  the  dtreetiona  of  the  set  of  Aawmbly  are  wibaUstaaMf 

eompiied  whh. 
The  raiet  for  the  eonttraetioa  of  atatutei»  are  the  tame  in  eonrta  of  Uw  a»  ui 

ooortt  of  eqaitj. 

1  HIS  WAB  BB  cgecimeBt  to  recorer  b  traet  of  Umd>  IjiBg  ill 
York  couBtj.  Ilie  title  to  tkB  knd  wbb  B4nitted  to  hBve  beoB 
ia  £Uzabetk  Simi»f0B,  on  or  before  the  S5tb  of  Sopteaibor*  ITSSi 
on  which  doj*  the  and  her  hiiohaiid»  MiohBol:  Sioifion*  execBtod 
B  cooveyance  of  it  in  fiBe*  to  Jbdibb  Buid^  who,  on  the  same 
day,  reeomrojed  the  aaiBe  to  the  laid  Michael  SimpaoDh  aad  to 
1h8  wife,  and  totbo  sBrrivor  of  them»  and  to  thoheiwof.dio 
oiirnvor.  The  plahitiib  tAMfu^  m  thehoira  ail  fanr  of  BHoabedi 
BimpsoB,  and  tte  deftndaftta^  aa  thv  hevaof  MkhaeU  the  hoe* 
band. 

It  wBaobjeeted  bjtheplBintift,tothereBdiiig  of  thedeedfroiB 
Simpson  and  wife  to  JameB  Bard,  that  WiiUani  MitchoUt  bofoao 
whom  it  waa  ackoowledged,  in  oider  to  ita  being  rei6onled» 
ought  to  haFe  boon  proved  to  ha;ro  been  a  jnAitico  Bf  the  eonrt 
of  C^iBon  Fltas  for  York  conntjr;  akhongh  he  stateahinMoIf 
to  be  a  justice  of  that  court  in  the  certificate  on  the  deed.  The 
law,  which  waa  in  force  at  the  time  the  deed  waa  acknowledged, 
requires,  that  the  judge  aeeeiviBg  the  probale,  and  taking  the 
examination  of  a/eme  etivert^  should  be  a  j)aatke  of  IkO'  cost  of 
Common  Pleas,  or  of  the  superior  courts,  (a) 

(a)  1  Dal  Ed.  Laws  Peon.  53S^  Appendix  to  ditto  58.,  CootdtaUoa  of  Peon,  of 
1776.  teot.  SO,  SI,  S6.  SO.,  1  Dal.  Ed.  of  Uwa  of  Fenn.  176, 778. 
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For  tibe  defendant,  who  claima  under  the  deed,  it  was  con-* 
tended,  iiiat  the  deed  being  recorded  bj  an  officer  appointed 
for  that  pnrpose,  the  regularity  of  the  probate,  cannot  be  en- 
foired  into  collaterally,  but  the  record  ia  conclaaiT^  that  all 
ihingB  were  r^ularly  done* 

The  recorder  acts  judicially,  and  not  niiniBteriaIly.(&) 

On  the  other  side,  it  was  denied  that  the  recorder  is  a  judi- 
cial officer*  (c) 

'  3%€  Court  decided,  that  the  recording  of  a  deed  is  prima 
facie  eyidence  and  no  more«  that  the  deed  was  legally  proved 
and  admitted  to  record. 

To  do  away  the  presumption  in  favour  of  the  regularity  rf 
the  probate  and  recording,  the  plaintiff  read  a  certificate  firom 
the  secretary  of  staters  office,  dated  March,  1782,  stating, 
Ant  Mr.  Mitchell  wis  elected  a  justice  of  peace  for  the  county 
of  York,  and  duly  commissioned  as  such.  To  repd  this  evir 
dence,  the  defendant  prodtced  a  regular  commission,  dated  in 
1779,  in  wbieb  WilHam  Mitchell  in  stated  to  have  been  duly 
elected  a  justice  of  the  peace;  appointing  him  to  execute  all 
the  duties,  9tc.  of  a  justice  of  the  peace,  in  the^ourt  of  Common 
Flea»^  Orphaas  Cewrt,  or  elsewhiare^  in  tiie  county  of  York.  The 
(hwH  decided,  that  thii  ootiMssioii  was  conclusiTe  to  proves 
WiHhm  Biitehell  to  hate  been  a  justice  of  the  Common  Pleas 
ibr  York  county;  aid  the  deed  was  oenseqiiently  read  in  ovi> 
dence. 

•  Tlie  jury  fiMtnd  a  special  rerdiet,  and  submitted  a  single 
point  to  Ae  Court;  which  was,  whether  Ae  deed  from  Simpson 
and  idfe,  wso  ottfficfent  to  pass  the  file  simple  interest  of  the 
wife^  in  the  land  in  questioiB. 

It  was  contended  by  Messrs.  B.  Tilghman  and  Duncan  for  the 
plaintiff^;  that  tMa  deM  was  insufteievt  to  pass  the  right  of 
llizflfbeth  Simpson,  tiecause  the  certificate  of  the  justice  does 
itot  states  let,  that  tkttr  contents  of  the  deed  were  made  known 

(O  IhuA  IKsr  Sa  Aat  «f:  S8lb  Mst»  ms.  (c)  S  bbaqr,  4A 
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io  her  by  the  justice;  2d,  that  it  does  not  state,  that  she  acknow* 
ledged  and  executed  the  same,  after  her  priyj  examination* 

The  certificate  is  in  tiie  following  words,  viz.  '*  The  said 
*' Michael  Simpson  and  Elizabeth  his  wife,  came  before  the  sub- 
''scriber,  William  Mitchell,  a  justice  of  the  court  of  Common 
'<  Pleas,  fm*  the  county  of  York,  and  acknowledge  the  within 
**  indenture,  to  be  their  act  and  deed,  and  desired  that  the  same 
may  be  recorded  as  such;  the  said  Elizabeth  being  by  me  se- 
parately and  apart,  examined  from  her  husband,  she  being  of 
"  full  age;  '  knowing  the  contents,  and  freeU/  consenting  there" 
**  unto  J "  The  plaintiffs'  counsel  cited  1  Dal.  Laws  of  Penn. 
535.,  1  Wm.  Black.  Rep.  S64.,  1  Dal.  11.  ir.,  1  Black.  Com. 
442.,  2  Inst  514,  515.,  1  Bur.  Rep.  470.,  2  Do.  341.,  5  Do.  296:, 
1  Term  Rep.  728.,  Powell  on  Div.  129.,  3  Har.  and  M*Henry 
Rep.  430.,  Laws  of  Maryland,  1715,  ch.  47*  sect  10*,  11  Mod. 
150.,  4  Dal.  31.  note,  1  Cranch  97,  8. 

Huston  and  Watt,  in  support  of  the  deed,  cited  3  Har.  and 
M«Henry  Rep.  581.,  6  Binney  438.,  1  Atk»  Rep.  139. 


WASBLN'O'WOJ^,  J.  The  only  question,  which  the  special 
▼erdict  submits  to  the  opinion  of  the  Court,  is,  whether  the 
deed  from  Simpson  and  mfe,  to  James  Burd,  is  sufficient  to 
pass  the  estate  of  the  wife,  in  the  land  tiierein  mentioned;  the 
same  having  belonged  to  her,  at  the  time  of  her  intermarriage 
with  her  said  husband.  It  was  admitted,  that  the  conveyance 
was  made,  for  the  purpose  of  enabling  Simpson  and  wife  to 
receive  a  reconveyance  of  the  land;  which  was  accordingly  exe- 
cuted on  the  same  day,  to  them,  and  to  the  survivor  in  fee. 

The  objection  to  the  validity  of  this  deed,  to  divest  Elizabeth 
Simpson  of  her  estate  in  the  land,  is,  that  the  certificate  of  the 
justice,  who  took  the  examination  and  acknowledgment  of  the 
wife,  does  not  conform  to  the  act  of  Assembly  of  this  state,  of 
the  24th  of  February,  1770.  If  the  opinion  of  the  Court  should 
be  against  the  validity  of  the  deed,  then  judgment  must  be  en- 
tered for  the  lessor  of  the  plaintiff;  if  otherwise,  then  for  the 
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defendant.  The  defects  alleged  against  the  certificate,  are;  that 
it  does  not  state,  1st,  that  the  justice  cotnmnnicated  to  the 
wife,  the  contents  of  the  deed;  and  Sdly,  that  she  freely  and 
voluntarily  acknowledged  the  deed,  separate,  and  apart,  from 
her  husband. 

The  act  of  Assembly,  of  the  24th  of  February,  1770,  directs, 
'*  that  the  husband  and  wife,  having  executed  the  deed,  shall 
appear  before  one  of  the  justices  of  the  Supreme  Court,  or  be- 
fore any  justice  of  the  county  court  of  Common  Pleas,  for  the 
county  where  the  lands  lay,  and  acknowledged  the  said  deed; 
which  judge  or  justice  shall,  and  he  is  authorised  and  required, 
"  to  take  such  acknowledgment;  in  doing  whereof,  he  shdUex'- 
''  amin/t  the  wife,  separate^  and  apart  from  her  husband,  and  shall 
**  read,  or  otherwise  make  known  to  her,  the  fall  contents  of  sadi 
'*  deed$  and  if,  upon  such  separate  exandnation,  she  shall  declare, 
**  that  she  did,  voluntarily  and  of  her  own  free  will  and  accord, 
**  seal,  and  as  her  act  and  deed  deliver,  the  said  deed,  without 
**  any  coercion,  &c.  of  her  husband,"  then  such  deed  is  declared 
to  be  valid  in  law,  in  like  manner,  as  if  the  said  wife  had  been 
sole. 

Both  the  questions  arising  in  this  cause,  appear  to  have  been 
settled  in  the  Supreme  Court  of  this  state,  upon  great  delibera- 
tion. We  have  attentively  considered  the  cases  of  M'Intosh  vs. 
Ward,  (d)  and  Shaller  vs.  Brand;  (e)  and  feel  no  hesitation  in 
declaring  our  entire  approbation  of  the  fundamental  principle 
upon  which  they  are  both  decided.  That  principle  is,  that  the 
form  of  the  certificate  is  immaterial,  provided  the  directions  of 
the  law,  are  substantially  complied  with;  and  what  are  theyt 
That  the  wife  should  freely  and  voluntarily  acknowledge  the 
execution  of  the  deed,  by  which  she  parts  with  her  estate  and 
interest  in  land,  having  a  full  knowledge  of  the  contents  of  the 
same;  and,  that  the  magistrate  should  satisfy  himself,  upon  these 
points,  by  examining  her  apart  from  her  husband. 

(J)  5  Bbnej,  89S.  (<?)  6  Binnej,  435. 
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The  enquiiy  then  ii«  does  it  rofficientlj  appear,  bj  tins  cer- 
tificate, that  these  directions  have  been  complied  with?  It  if 
stated,  that  the  wife  acknowledged  the  deed  to  be  her  act  and 
deed;  that  she  knew  the  contents  of  it,  and  that  she  freely 
consented  thereto;  she  being  examined  separate  and  apart 
from  her  husband.  From  the  phraseology  of  this  certificate, 
it  would  appear,  that  the  acknowledgment  of  the  wife  was 
made;  her  knowledge  of  the  contents  of  the  deed  ascertained; 
and  her  free  consent  expressed,  during  her  examination  apart 
from  her  husband.  It  would  seem  to  be  perfectly  reasonable  to 
construe  the  sentence  distributively,  that  is  to  say;  that  the 
husband  acknowledged  the  deed  to  be  his  act;  and  also,  that 
the  wife  made  the  same  acknowledgment,  she  being  examined 
separate  and  apart  from  her  husband*  But  even  if  a  stricter 
construction  were  adopted,  so  as  to  compel  the  Court  to  say, 
iJiat  her  acknowledgment  was  made  in  the  presence  of  her 
husband;  still  her  subsequent  privy  acknowledgment  to  the 
justice,  that  she  had  done  it  freely,  or  to  use  the  precise  words 
of  the  certificate,  *'  that  she  consented  thereto;"  would,  to  every 
intent  and  purpose,  and  within  the  obvious  spirit  and  meaning 
of  the  law,  amount  to  an  acknowledgment  of  the  deed,  apart 
from  her  husband.  It  would  be  a  free  and  voluntary  ratificatioB, 
in  the  absence  of  her  husband^  of  an  act  done  in  his  presence* 

As  to  her  knowledge  of  the  contents  of  the  deed,  it  is  mani- 
fest, that  unless  the  magistrate  made  them  known  to  her,  or 
she  to  him,  he  has  certified  a  falsehood,  for  he  states  itaa  a  feci; 
ihat  she  knew  the  contents;  which  he  could  not  truly  eertiff* 
unless  he  had  in  some  way,  satisfied  himself,  that  she  did  know 
them.  And  of  what  importance  would  it  be,  whether  she  obtain- 
ed this  knowledge  from  the  magistrate,  from  her  own  examtna* 
tion  of  the  deed,  or  even  from  the  information  of  her  Irasband, 
if  the  fact  certified  be  true,  that  she  knew  the  contents? 

This  case  is  much  stronger,  as  to  this  point,  in  favour  of  the 
deed,  tiian  the  case  of  M'Intire  vs.  Wood,  in  which  the  same 
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pmit  was  decided;  and  it  Is  precisely  the  saine^  as  ti^t  case  cf 
Sialler  w.  Braad»  ia  which  the  other  point  was  decided* 

Aa  attempt  was  made,  and  ingenioaslj  supported  bjr  Iha 
plaiatiflr^s  counseK  to  weaken  the  authority  of  these  cases  in  thii 
eourt;  bj  distingvisking  between  velantarj  deeds,  and  deeds  to 
bona  JUe  purchasers  without  notice.  The  ai^guaent  was,  that  a 
court  of  Chancery  will,  in  the  latter  case,  go  fiir  to  supply  the 
defective  execution  of  powers,  whilst  it  refuses  to  aflford  any  aid, 
m  the  former  case;  and,  thai  as  the  courts  in  this  state,  exercise 
a  mixed  jurisdiction  of  law  and  equity,  the  judges  have  been 
influenced  in  their  decimons,  in  the  cases  tiiat  were  dtedi  by 
the  above  rule  of  the  court  of  Chancery.  This  aigumeat  adaiits 
of  many  answers.  The  first  is,  that  the  judges  do  not  in  theitj 
opinions)  rely  upon  any  ouch  distinctions,  as  the  counsel  have 
mentioned;  and  in  the  next  place,  it  would  be  inapplicable  to 
one  of  the  cases,  that  of  Watson  vs.  fiailey;  (a)  in  which  the 
general  principle  was  laid  down,  by  which  that  and  the  subse- 
quent cases  were  decided.  But  lastly,  the  principle  decided  in 
all  the  cases,  depends  upon  the  construction  of  a  law,  the 
rules  for  which,  are  the  same  in  courts  of  equity  as  in  courts  of 
law. 

Judgment  for  defendant. 

N0TB.P— The  commission  to  William  Mitchell,  produced  in 
the  above  case,  was  under  die  great  seal  of  the  Supreme  Execu- 
tive Council,  dated  die  10th  of  June,  1771;  and  appointed  him  a 
justice  of  the  peace;  <*to  execute  and  do  all  the  acts  and  things, 
which  any  justice  of  the  peace,  in  the  county  aforesaid,  by  the 
general  commission  assigned,  lawfully  can,  may,  or  ought  to  do; 
both  in  the  courts  of  Common  Pleas,  Orphans  Court  and  else- 
where; as  fully  as  if  his  name,  amongst  others,  the  justices  in 
the  said  general  commission  nominated,  had  been  particularly 
inserted." 


(a)  1  Bio.  470. 
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*  The  commiision  was  admitted  to  be  duly  executed,  and  au- 
thenticated according  to  law;  but  it  was  insisted,  that  it  did 
not  constitute  him  a  justice  of  the  court  of  Common  Pleas;  but 
that  he  ought  to  have  had  a  separate  commission  for  that  office; 
and  to  prove  this,  two  commissions,  to  some  other  persons,  as 
a  justice  of  the  peace^  and  as  a  justice  of  the  court  of  Common 
Pleas,  were  produced. 

The  Ckmrt  decided  the  evidence  to  be  sufficient,  as  die  com- 
mission clearly  constituted  him  a  justice  of  die  court  of  Com- 
mon Pleas,  and  it  was  for  the  Executive  Council  to  establish 
such  forms  of  commissions,  as  to  that  body  might  seem  right 

To  tills  opinion,  an  exception  was  taken,  by  the  plaintiff's 
counsel,  but  no  writ  of  error  was  prosecuted. 

Verdid  far  the  defenitM. 
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^uohenof  or  inabUity  to  ptof  hit  debti,  bj  any  one  who  is  a  debtor  to  the  United 
Stately  does  not  giro  to  the  United  States  a  preferenee,  anlen  the  nme  he 
aeeompanied  with  a  vobmtary  amgnment  of  all  the  proper^  of  the  debtor 
for  the  benefit  of  bit  ereditort.  JiUter  if  there  be  a  legal  intolfeney. 

The  preferenee  g^ven  to  the  United  States,  in  the  oases  mentioned  in  the  law, 
%v[^tinKAit^  prior  judgments  vpon  the  estate  of  the  debtor  to  the  United  Stales. 

JL  HE  case  is  fully  stated  in  the  opinion  of  the  Court 

WMHIJ^TOM',  J.  The  facts  of  the  case,  which  the  Court 
are  now  to  decide,  are  as  follow:  die  plaintiffs  in  this  causey 
instituted  a  suit  in  this  Court  against  William  Craromond, 
which,  by  the  agreement  of  the  parties  and  the  order  of  the 
Court,  was  referred  to  arbitrators.  An  award  in  favour  of  die 
plaintiffs  was  filed,  and  a  judgment,  ntHf  entered  thereon,  on 
the  20th  day  of  May,  1805.  Exceptions  to  the  award  were  filed 
within  the  four  days,  and  were,  upon  ailment,  overruled  on  the 
15th  of  May,  1806.  On  the  £2d  of  May,  1805,  Crammond  exe- 
cuted a  conveyance  of  all  his  estate  to  trustees,  for  the  benefit 
of  his  creditors,  at  which  time  he  was  indebted  to  the  United 
States,  on  several  duty  bonds,  which  became  due  at  different 
periods  subsequent  to  the  22d  May,  1805.  On  those  bonds, 
as  they  became  due,  suits  were  instituted,  judgments  obtained, 
and  executions  issued;  under  which,  a  landed  estate,  belonging 
to  Crammond,  called  Sedgely,  was  levied  upon  and  sold.  The 
plaintiffs  considering  this  estate  bound  by  their  judgments  of 
the  20th  of  May,  1805;  and  themselves  entitied  to  be  first  sa? 
tisfied  out  of  the  same,  brought  this  suit  against  the  marshal, 
to  compel  him  to  pay  over  to  them  the  proceeds  of  said  sale, 
or  so  much  thereof,  as  might  be  sufficient  to  satisfy  their  judg- 
ment The  action  being  considered  by  all  the  parties,  as  an 
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amicable  one,  in  order  to  try  the  qnestion  of  preference  claimed 
by  the  plaintiffs  and  by  the  United  States,  a  certain  agreement 
was  made  between  the  parties  in  order  to  facilitate  the  trial  of 
this  question.  Upon  the  trial  of  the  cause,  tlie  jury  found  by 
their  verdict,  that  William  Crammond  was  insolvent  on  the 
SOth  of  May,  1805,  but  that  it  was  not  notoriously  known;  sub- 
ject to  the  opinion  of  the  Court,  upon  the  for^[;oing  statement 
of  facts,  agreed  to  by  the  parties,  whether  the  plaintiff  was  enti- 
tled to  recover.  The  parties  have  further  agreed  in  writing, 
that  on  the  22d  of  May,  1805,  William  Crammond  was  unable 
to  satisfy  all  his  debts,  which  fact  is  to  be  considered,  as  part 
of  the  special  verdict. 

Two  questions  have  been  made  and  argued  by  the  counsel. 
Is^  At  what  time  the  judgment  ni$i$  on  a  report  of  arbitrators,^ 
under  an  order  of  court,  hinds  the  real  estate  of  the  defendant? 
Whether  on  the  day  it  is  rendered*  on  the  fuarto  die  poat,  if  no 
exoeptiens  be  filed,  or  on  the  day  when  the  exceptions  were 
overruled,  should  that  be  their  fate?  If  the  land  is  bound,  from 
the  time  the  judgment  nm  is  entered;  the  9A  questioii  is^ 
whether  the  United  8tates»  notwithstanding,  are  not  entitled  to 
be  paid  in  preference  to  the  judgment  creditor? 

As  the  opinion  of  the  Court  is  in  Ikvoir  of  the  defendant 
upon  the  second  point*  it  will  not  be  necessary  to  give  any  upon 
the  first;  and  the  Court  is  wiiling  to  avoid  it,  sinco  a  contrariety 
of  opinions,  seems  to  prevail  upon  that  sub|eet,  and  it  ia  agreed 
that  the  point  has  never  received  a  judicial  deciaioB. 

The  question,  whether  the  preference  given  to  the  United 
States,  shall  cut  ont  a  judgment  creditor^  prior  to  the  act  on 
which  the  right  of  preference  can  be  claimed,  appears  to  be 
quite  new.  It  did  not  occur  in  either  of  the  case*  referred  to 
in  the  argiiment»(«) 

The  point  decided  in  those  cases  was»  that  n  mere  state  of 
iaaoLvency,  or  inability  in  a  public  debtor,  to  pay  all  hia  debts^ 


(a)  8GauHli».a5I^AGmsl^7$. 
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gives  no  rig|itaf  preference  to  the  United  States;  unless  it  is 
accompanied  by  a  voluntary  assignment  ot  all  his  property,  for 
the  beneit  of  his  creditors*  There  can  be  little  doubt,  but  that 
the  word  inaolveney,  mentioned  in  the  act  of  1790,(6)  and  re* 
peated  in  the  acts  of  1797(e)  and  of  1799,  (d)  means  a  legal  iu^ 
solvency,  which,  wherever  it  occurs,  will  give  to  the  United 
States  this  right  of  preference,  as  well  as  in  the  other  specified 
cases,  to  which  these  subsequent  laws  have  extended  the  cases 
of  insolvency. 

In  this  case,  the  conveyance  by  Crammond,  on  theSddof 
May,  was  of  all  his  property,  at  which  time  he  was  unsble  to  pay 
all  his  debts.  It  is,  therefore,  a  case  precisely  within  the  law, 
and  within  the  principle  decided  by  the  above  case.  But  the 
question  still  remains  to  be  decided,  whether  this  right  of  pre- 
fen^nce,  which  accrued  on  the  22d  of  May,  can  cut  out  a  prior 
judgment  creditor?  To  resolve  this,  the  law  itself  must  be  re- 
ferred to.  It  declares,  that  in  all  cases  of  insolvency,  &c.  the 
debts  due  to  the  United  SUtes  shall  be  first  satisfied,  and  if 
the  assignees  of  an  insolvent  debtor,  shall  pay  any  debt  due  by 
the  person  or  estate  from  whom,  or  for  which  they  are  actings 
previous' to  the  debts  due  to  the  United  States,  from  such  per- 
son or  estate,  being  first  duly  satisfied,  they  shall  become  an* 
swerable  for  the  same,  in  their  own  persons  and  estates.  These 
expressions  are  as  general,  as  any  that  could  have  been  used,. 
an4  exclude  all  debts  due  to  individuate,  whatever  may  be  their 
digni^.  The  assignees  are  made  personally  responsible  to  the 
United  States,  if,  in  a  case  of  insolvency,  they  pay  any  debts 
previous  to  those  due  to  the  United  States*  The  law  makes  no 
exception  in  favour  of  prior  judgment  creditors,  and  no  reason 
has  been,  or  we  think  can  be  shown  to  justify  this  Court  in 
making  one.  Exceptions  there  must  necessarily  be,  as  to  the 
^inub  out  of  which  the  United  States  are  to  be  satisfied,  but 
there  can  be  none  in  relation  to  the  debts  due  from  a  debtor  of 

,  (*)  Vol.  1.  SSI.  (c)  Vol.  3. 4SS.  (d)  Vol.  K  3Se. 
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the  United  States,  to  otiier  persons.  Hie  United  States  are  to 
be  first  satisfied;  but  then  it  must  be  out  of  the  debtor's  estate;  if, 
therefore,  before  the  right  of  preference  has  accrued  to  the  United 
States,  the  debtor  has  made  a  bonaJUk  couTeyance  of  his  prO'* 
pertj  to  a  third  person,  or  has  mortgaged  the  same  to  secure 
a  debt;  or  if  his  property  has  been  seized  under  h  fieri  facias^ 
the  property  is  diyested  out  of  the  debtor,  and  cannot  be  made 
liable  to  the  preference  claimed  by  the  United  States. 

The  elTectof  a  judgment,  is  merely  to  give  to  the  judgment 
creditor  a  lien  on  the  debtor's  land,  and  a  preference  over  all 
subsequent  judgment  creditors.  But  die  act  of  Congress  defeats 
this  preference  in  favour  of  the  United  States,  in  the  cases 
specified  in  the  65th  section  of  the  act  of  1799. 

The  Court  is  of  opinion,  that  the  law  is  in  favour  of  the  de- 
fendant. 

The  plaintiffs  excepted  to  this  charge. 

A  writ  of  error  was  prosecuted  to  die  Supreme  Court,  where 
the  decision  of  the  Circuit  Court  was  affirmed;  the  opinion  here 
stated  having  been  delivered  by  Mr.  Justice  Washington,  as 
the  opinion  of  that  Court  2  Wheaton  Rep.  896. 

See  the  following  cases,  on  the  points  decided  in  this  case; 
United  States  vs.  Hooe,  3  Cranch  73.,  Harrison  vs.  Sterry  et  al. 
5  Cranch  289.,  Prince  vs.  Bartlett,  8  Cranch  431.,  M'Clean  vs. 
Rankin  et  al.  3  John.  369.,  Smith  vs.  Tinker,  2  Day's  Rep.  236. 
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LeSSSB  of  WbIOBT  vs.  DBKLYiaw-*-Ej£OTMSMT. 

The  dJiniiMioo  of  a  bill  in  Qhaneeiy,  ii  not  eonelatiye  agiintt  the  oomplainants 

in  a  eoort  of  law;  althoogh  the  hill  mqr  hafft  been  brought  for  the  tame  matter. 

The  dedtion  of  a  oonxtd  competerU  juritdictiong  diteetly  opon  the  lame  point, 

it  coneloriye,  whenefer  it  may  again  eome  in  question. 
Deelaratkms  of  a  tsitness,  cannot  be  gi?en  in  evidence,  except  only,  in  answer  to 

evidence  of  other  declarations  of  the  witness,  inconsistent  with  what  be  had 

preirioMly  sworn  to. 
Parol  evidence  of  the  declaratians  of  an  anctioneer,  contnuy  to  the  written  terms 

ef  sale,  is  not  admissible;  bat  snch  evidence^  as  to  the  property  intended  to  be 

sold  by  him,  is  proper. 

J/HIS  waa  an  action  of  ejectment^  brought  to  recover  a  moiety 
of  certain  islands  and  flats  in  the  river  Delaware.  The  property 
was,  in  the  year  1752,  granted  to  three  persons,  of  the  name  of 
Watson,  Bond  and  Salter;  who  held  separate  tracts  of  land,  on 
the  main  land  opposite  to  it  In  1765,  Salter  conveyed  one  half 
of  his  main  land,  containing  357  acres,  and  one  half  of  his  share 
of  those  islands  and  flats,  to  a  man  by  the  name  of  Pidgeon; 
and  in  .1768,  he  conveyed  the  other  half,  to  Samuel  Meredith* 
In  April  1767,  Watson  conveyed  to  his  son,  his  share  of  the 
islands  and  flats;  who  in  1772,  conveyed  the  same,  to  the  afore- 
said Samuel  Meredith.  In  1778,  Meredith  conveyed  to  the  de- 
fendant the  above  mentioned  tract  of  land,  purchased  from 
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Salter*  bj  the  name  of  his  plantation,  by  certain  bounds;  con- 
fining it  on  the  side  of  the  Delaware*  bj  that  river;  also  a  lot, 
containing  twelve  acres,  adjoining;  and  also,  all  his  share  of  the 
islands  and  flats,  purchased  from  Salter  and  Watson. 

In  1785,  the  defendant  conveyed  to  Philip  Nicklin,  by  way  of 
mortgage,  all  the  above  property  described,  and  bounded  as  in 
Meredith's  deed  to  him* 

Sundry  judgments  having  been  obtained  against  the  defen- 
dant, executions  issued  against  him;  which  were  returned  by 
the  sheriC  « levied  on  a  plantation  called  Meredith's  Fann» 
containing  350  acreSj^  and  three  other  plantations  adjoining," 
described  by  certain  names  and  quantities  of  land,  contained 
in  each. 

The  sheriiT  advertised  the  plantation,  called  Meredith's  Farm, 
for  sale  to  the  highest  bidder;  and  the  same  was  knocked  off  to 
the  aforesaid  Philip  Nicklin;  to  whom  tiie  sheriff  made  a  deed 
for  the  sane;  and  also  for  the  aforesaid  islands  and  flats.  In 
1792,  Nicklin  conveyed  the  said  property,  to  the  lessor  of  the 
plaintiff. 

The  only  question  as  to  the  titie  was;  whether  the  islands 
and  flats  in  dispute,  were  levied  upon,  under  executions,  and 
were  advertised  and  sold;  it  being  admitted,  by  the  defendanrs 
counsel,  that  if  they  were,  he  had  no  titie;  and  this  question 
depended  upon  another,  which  was,  whether  the  islands  and 
flats,  were  to  be  considered,  upon  the  evidence,  to  have  been 
parcel  of  the  plantation  called  Meredith's  Fartn,  when  the  levy 
was  made.  To  prove  the  affirmative  of  this  proposition,  the 
plaintiff  examined  a  number  of  witnesoes,  wW  stated;  that  the 
islands  and  flats  were  so  considered,  and  that  in  one  or  two  in* 
stances,  where  tiie  defendant  had  offered  Meredith'^  6nn  for 
sale,  be  had  spoken  of  this  property,  as  constituting  much  of  its 
value.  It  was  also  proved,  that  previous  to  the  issuing  of  the 
executions,  under  which  this  property  was  sold,  fte  defendant 
had  sent  to  Nicklin,  to  whom  he  was  indebted,  a  list  sf  Ua  pro* 

(1) 
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perty,  ih  ordeV  to'  gMtbfy  turn,  that  hiift  debt  was  skfe;  vti  wUdi, 
Meredith's  Farm,  bat  not  the  Maitldfa,  w^as  mentioteiftd. 

Other  witnesses,  on  part  of  the  defendant  stated;  that  t&e 
islands  and  flats,  were  neyer  considered  as  parcel  of,  6t  atta'ch* 
ed  to  the  ferm.  That  the  farm  Was  generally  rented  to  one  per- 
son, and  the  islands' ta  another;  aiid4n  no  instiince;  were  thoj^ 
ever  leased  to  the  same  tenant. 

It  wali  (nrthei'  pi^ved  bj  tw6  witnesses;  that  aftcfr  Mei^edith'^ 
Fanh  ^as  put  up  ibr  salcf,  the  slieriff  was  asked,  whether  the 
island's  and  flat^  were  included^  when  he  answered,  that  they' 
w^rie  not,  that  tie  sold  to'lon^  wat^r  niark;  that  this  was  pablicl/ 
said,  io  that  Nicklin  might  Have  htiard  it,  althou^  m  ifHt^ 
nfes^es'  coiild  nbt  swear  that  tie  did. 

li  appeared'  bjr  a  record^  which  n^ak'  (^Ven  iii  cfvideikde,  that 
iiie  defendknt  had  filed  ai  bill,  in  th^' court  of  Chancery  of*  this 
slate,  against'  Nlcklin  ahd  tU^  lessor  of  the  plaintiff;  alleging 
that  the  prb|)e'r^  noti^  ih  dispute,  haid'iitft  been  taken  in  execu^ 
t!on  bV  the  sheriff^  that  it  i^ab  not  s6ld  to  Nikklin;  and  that  tke 
tfeed^  so  far  as  it  ihcltlded  the's4me,  was  procured  by  fraud;  and' 
praying,  that  it'ndight  be'  recdnveyed.  Upon  a'  hca'rlng  of  the' 
dkuse,  the  cd4rt  of  Chancery  decreed  a  reconveyance  of  the  pro-' 
jierty  n6'Win  dispute;  which' decree,  upon  an  appeal,  was  revers- 
ed, and  tiie' bill  dismiMd.  The  petition  of  appeal,  stated  amongst ' 
other  reasons  fdr  a  revers'&t,  that  thi  complainant  had  ah  ade- 
quate remedy  in  law,  and  consequently,  that  he  wad  not  entitled' 
id  ikk  aid'  of  a'cdUrt  of  equity;  and  that  even,  if  that  court  could 
c!b[teHaSn  the  caiiiie,  an  issike  should  have  been  directed.  The' 
cburt'df  appeals  aMgkied  no  reasons  ibr  the  d^'creb' of  reversal^* 
sfidd&ttissktofthebilj. 

It  was  contended  by  Messrs.  'Williamson,  Ewing  and  Wall, 
for  the  lessor  of  the  plaintiff;  that  the  decree  of  reversal  was 
conclusive  in  this  cause,  against  the  title  of  the  defendant;  and* 
that  it  is  niot  nbSv  cbVnp^tent  f6r  him  to  contend,  that  the  property' 
in  dispute  was  not  levied  upon  and  sold;  those  p<iints  having 
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been  completely  in  issue,  in  the  fonner  suit,  and  decided  againat 
him  by  the  court  of  appeals.  Thej  cited  the  cases  noted  below^a) 

Messrs.  Stockton  and  Griffith  on  the  other  side,  cited  a  num- 
ber of  cases.  (6) 

Washington,  X  The  decree  of  dismission,  is  not  conclusive. 
The  rule  is  admitted,  that  the  decision  of  a  court  of  com- 
petent  Jurisdictiont  directly  upon  the  same  point,  is  conclusive; 
where  the  same  point  comes  again  in  controversy,  directly 
or  collaterally.  But  what  is  the  point  directly  decided  by  dis- 
missing a  bill  in  equity?  nothing  more  than  this,  that  the  case 
is  not  fit  for  the  decision  of  that  court;  that  the  complainant, 
who  must  rest  entirely  upon  the  equity  of  his  case,  has  not  sup- 
ported that  claim,  and  therefore  has  not  shown  himself  entitled 
to  the  aid  of  a  court  of  equity;  for  which  reason,  he  is  turned 
out  of  that  court  This  dbmission  would  be  a  bar  to  a  new  bill; 
because  the  same  question  must  arise,  viz.  whether  his  case  is 
such,  as  to  entitle  him  to  the  relief  of  a  court  of  equity. 

But  in  relation  to  a  strictly  legal  title,  the  dismission  proves 
nothing  for  or  against  it.  If  the  complainant  seeks  in  a  court  of 
equity,  to  enforce  a  strictly  legal  title,  when  his  remedy  at  law 
was  plain  and  adequate,  the  dismission  of  his  bill  amounts  to  a 
declaration,  that  he  has  no  equity,  and  the  court  no  jurisdiction; 
but  it  casts  no  reflection  whatever,  upon  his  l^al  title;  it  de- 
cides nothing  in  relation  to  it,  and  consequently  can  conclude 
nothing  against  it. 

If  this  be  so,  in  ordinary  cases,  the  doctrine  acquires  addi- 
tional strength,  in  a  case  like  tiie  present;  where  the  want  of 
jurisdiction  in  the  court  of  chancery,  was  one  of  the  grounds 
for  a  reversal,  stated  in  the  petition  of  appeal.  This  petition* 

(a)  Amb.  Rep.  7^6.,  Peake'|  End  Si.  36.,  1  Salk.  S90.,  3  Term  Rep.  1S9., 
Cow]^.  SSfiL,  8  Stran.  960,  b^  1  John.  Cases  40S.,  4  CnuMh,  436.,  3  Hen.  and 
Mnrnf:  140.,  S  Bay's  Rep.  454.,  Coop.  EqoKj  STO,  I  Yern.  310.,  «  Murat  168., 
BnU.  844.,  3  Atk.  686.,  8  Brown  P.  C.  396. 436. 443. 445.,  9  John.  Rep.  614., 
5  John.  430. 

•  (5)  1  Atk.  571.,  Park.  353.,  3  Craneh,  48S.,  11  Vol.  State  Tr.  861.,  Pei^^s 
Et.  71.,  3  T.  Rep.  639.,  PhiL  Et.  836. 
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together  with  the  answer  which  was  filed  by  the  opposite  party* 
constitutes  the  pleadings,  (if  the  term  may  be  applied  to  such 
proceedings,)  of  the  appellate  court;  more  properly  perhaps,  it 
is  the  assignment  of  errors,  and  the  plea  to  it 

Now,  if  the  Court  gives  no  reason  for  dismissing  the  bill,  and 
the  case  stated  in  the  pleadings,  is  to  be  resorted  to,  to  ascer- 
tun  what  was  the  point  directly  decided  by  the  Court;  how 
can  this  Court  say,  that  the  title  of  the  present  defendant  was 
decided;  when  another  ground  for  a  reversal  was  stated,  which 
would  have  warranted  such  a  decision?  With  a  view  to  this 
principle,  the  sentence  of  a  foreign  prize  court,  which  is  ambi- 
guous on  the  face  of  it,  as  to  the  ground  of  condemnation,  is 
not  regarded  in  an  action  on  a  policy  of  insurance,  on  a  ques- 
tion of  warranty  of  neutrality.  The  reason  is,  that  if  the  sentence 
may  have  proceeded,  on  any  other  ground  than  that  of  enemy's 
property,  it  establishes  with  certainty,  no  fact,  inconsistent  with 
the  asserted  neutrality  of  the  property  insured. 

In  the  course  of  the  trial,  the  defendant  offered  evidence, 
to  prove  declarations  of  the  sheriff,  made  prior  to  the  sale,  that 
he  did  not  mean  to  sell  the  property  now  in  question;  and  tiiat 
the  same  had  not  been  levied  upon.  The  phuntiff  admitted,  that 
he  meant  to  offer  a  deposition,  to  contradict  some  circumstan- 
ces stated  by  the  sheriff,  in  his  deposition,  which  occurred  when 
the  deed  was  exeeuied.  The  particular  declaration  of  the  sheriff, 
now  offered  to  be  proved,  was  made  a  few  days  before  the  sale, 
in  answer  to  enquiries  made  by  a  person,  who  intended  to  be- 
come a  bidder,  in  case  the  islands  should  be  offered  for  sale. 
This  evidence  was  objected  to.  (c) 

Washington^  J.  Declarations  of  a  witness,  cannot  be  given  in 
evidence,  except  in  answer  to  evidence  of  other  declarations  of 
the  witness,  inconristent  with  what  he  had  before  sworn  to.  The' 
eridence,  which  the  plaintiff  intends  to  offer,  to  contradict  what 

(c)  1  Etp.  Bcp.  357.,  5  Tex.  Jan.  70a,  5  John.  456.,  1  Mast.  Rep.  60.,  Phil. 
Er.  818.,  BolL  Kin  Prills  894.,  8  Etp.  N.  P.  519. 
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the  sheriff  has  9wom  to,  is  not  of  this  mttnre*  It  reUjtes  to  a  dif- 
ferent  transaction,  ai|d  does  not  import  a  contradiction  of  what 
Ihat  wijtness  has  ^wom  to,  by  declarations  incoi^sistent  ynih  f.p 
The  declarations  pffered  to  be  proved,  bj  the  defendant,  relate 
tp  the  sal|^  and  the  opposing  evidence,  proves  no  inore,  than 
that  the  two  witnesses  disagree  i^  to  some  circumstancef, 
Vhich  passed  when  the  deed  was  executed*  The  evidence  is  there- 
fore  iffiproi>er. 

It  was  contended  by  the  plaintiff's  counsel,  in  summing  up; 
first,  that  upon  the  evidence  in  the  cause,  it  appeared,  that  the 
property  i|i  dispijte,  was  parcel  of  Meredith's  farm,  and  as  such 
si|ch,  was  levied  upon  and  sold;  second,  that  the  evidence  of  the 
two  witnesses,  in  relation  to  the  declarations  of  the  sheriff  at 
the  sale,  that  the  property  in  dispute  w^  not  to  be  fold;  were 
ijot  to  be  regarded,  in  opposition  to  the  written  terms  of  the 
sale,  which  stated,  that  Meredith's  farm  was  to  be  sold.  That 
such  parol  declarations  should  not  ^  admitted,  to  o^ntrol  ihfi 
import  of  the  written  |uivertisement  and  tortus  f>f  sale*  {d) 


WA^VIJf&'^QJf,  «ir.  ch)u:ged  tiie  y\^.  As  to  the  secon4 
^int,  the  gein^ ral  ^le  of  law  is,  ^hat  paf^l  eyid^i^ce  of  declara- 
tions of  aA  auctioneer,  to  contradict  the  written  terms  of  the  sale, 
ough^  not  to  bfi.  advdtted;  a9  ^t  ^^\  ^tro.d^ce  gT^t  ^ncertaiii- 
tv  as  tp  title9/  derived  glider  ^les  ^t  auction.  But  the  parol  evi- 
dence giyej^  in  this  ci^se,  is  perfectly  con^ist^nt  y^ih  ^e  writ- 
ten no^t^ce,  a^d  tl^e  termf  on  which  the  salf  ^as,  to.  ta^e  placf^ 
The  advertisenjif^nt  ftates,  that  Mei'ed^th's  farm  li^as  to  bj^  sold^ 
but  it  does  not  state,  that  the  i^^^le  ti;acf  >rould  be  cr^4  <>?*>  ^ 
fs^  ti^te;  and  ij^  the  propertj  ^i  dispute  he  in  ff^t,  parcel  of 
Meredith's  fiu^m,  the  sheriff  Iju^  f f)i;tainly  a,  righ^t,  at  the  time  of 
sale,  to  ^11  a,  pai^t  ^pjy,  ijf  he;  thought  su<fh  part  would  Xfp  sufr 
ficient  to  satisfy  tjhe  exe^m^pn,  If  one  thoi^^nd  hpgshe^s  of 
sugar  are  advertised  to  be  sold,  surely  the  auctioneer  may  sell 

id)  Sag.  21.,  1  Hen.  Bl«fik  819.,  PMk^  M  5«^  9  Atk.  97. 
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IJiemm  $vicb)ot^^  ash^  U  iixpcf^A.  Biyifc,  if  the  pi^h«3er  8hoiiJ4 
i;a»iip)t  th|kt  bfc  lui^  purcJii^^^  jtb®  whole»  how  can  tbk  fiMct  be  as* 
€erjtaiB€4>  e;E€ep^  t^yeyi^e^^  of  persons  at  the  sale;  and  in  H^ 
absieiipe  of  otjlifsr  eyi4cope»  irl^t  reason  can  exist  why  it  ma j  not 
he  proved  yi  i^t  if  ay?  Such  evidence*  does  not  contradict,  hat 
h^  perfjBctlj  cfiiu^tfo^  with  tl^e  written  terms  of  sale.  This  is 
yerj  different  froja  the  qise  where^  for  instance*  the  sale  is  ad* 
tej^ised  tp  fa^  wilii  warraiityy  and  evidence  offered  of  declara- 
tions h7  4>e  ftttct^oneer*  that  th^  sale  w^  to  be  without  war- 
ranty. 

As  to  the  t^^p  uppp  the  merits*  it  depends  upon  a  single  ffict, 
to  be  4ecided  by  the  jpry;  which  is*  whether  the  property  in 
4i4pat^  was  pl^*ce|  ^f  wftat  w#s  called  Meredith's  (arm*  at  the 
tip^e  the  |eyy  w^s  madp  \^T  the  sheri^l  There  are  various  ways^ 
i)y  whicb  qjke  pftrce^  of  land  is  4istiqguished  from,  another^ 
soiqetifnef  }fj  ni^mef  gjven  tp  it*  or  by  boundaries  or  situa- 
tiqp.  Wl)en  the  ^i^tipption  in  pnf^e  made,  the  parcels  continue 
s^Pfu^tQ,  wji^ther  they  helqng  to  different  persons*  or  are  own* 
e4  by  tl^^  s^e  persf^n.  (t  is  tn^e*  that  the  owner  may  destroy 
t|ie  distipction*  ^d  conspU4A^e  both  parcels  in  one*  under  one 
name*  9j  his  acts,  t|ie  two  parcels  may  gain  by  reputation  a 
cpmqipii  UfLmtf  fQ  i|S  to  p^ss  by  deed  or  will*  consistently  with 
the  i|^te||ti<^^  of  the  gn^ntpf  or  de^W>JC-  But  the  mere  act  of 
ci)ltivat|ng  the  two  pm^ls  by  the  si^ipe  owner*  is  not  suffi- 
cient of  itself  to  make  one  parcel  part  of  the  other. 

VTl^at  thei|  have  been  tl^e  acts  pf  the  different  persons*  who 
h^ve  beqrn^e  si^pce^siyely  owners  of  Meredith's  farm*  and  of 
tb?  P^perty  M^  dispiite?  Vf^tspn*  Pond  and  Salter*  were  ori- 
gWiUy  ^epf^ate  pnyuietprs  pf  e  fiM^  in  this  state*  adjoining 
eac|i  oiJfifi!^,  ^nd  e^e^^d^Vg  ^Q  the  river  Delaware.  They  afterwards 
i|ppropp%t^  tp  thepa^lves*  as  tenants  in  common*  certain 
isj^4§  BX^  flfti^  containing  ahput  90  ^cres  in  front  of  their 
farms*  in  the  river*  and  sepan^ted  by  an  inconsiderable  flow  of 
the  riyer  bom  their  fanns.  Salter  conveyed  one  half  of  his  plan- 
tation to  one  Pidgeon*  and  the  other  half  to  Samuel  Meredith*  by 
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certain  boundaries,  extending  to  the  river,  and  containing  a 
certain  number  of  acres.  In  the  same  deeds,  he  also  conveys 
one  half  of  his  share  of  the  islands  and  flats  to  Pidgeon,  and 
the  other  to  Meredith;  describing  this  property  by  its  only  ap- 
propriate names,  as  islands  and  flats.  Watson,  afterwards,  con- 
veyed his  third  part  of  these  islands  and  flats,  to  Meredith. 
Thus,  Meredith  became  entitled  to  a  tract  of  land,  distinguish* 
ed  as  a  plantation^  as  containing  a  certain  number  of  acres,  and 
separated  from  the  islands,  by  a  line  running  to  low  water 
mark.  He  conveyed  the  whole  to  the  defendant,  distinguishing 
in  like  manner,  the  plantation  and  the  islands.  In  the  year  1786, 
the  defendant  mortgaged  the  whole  of  this  property  to  Nicklin, 
the  purchaser  at  the  sheriff's  sale,  in  which  the  same  distinction 
is  preserved.  It  is  also  to  be  remarked,  that  the  defendant  al- 
ways kept  them  distinct,  renting  the  farm  to  one  tenant,  and 
the  islands  and  flats  to  another  to  be  used  as  a  fishery.  The 
sheriff,  in  the  year  1788,  levied  his  execution  on  Meredith's 
farm,  and  the  jury  are  to  say,  whether,  at  tiiat  or  at  any  other 
time,  the  islands  had  become  parcel  of  that  farm.  So  far  as 
the  documentary  evidence  goes,  there  is  not  the  slightest 
ground  for  asserting,  that  they  had.  Throughout,  Meredith's 
farm,  has  been  described  as  a  plantation,  bounded  by  certain 
lines,  excluding  the  islands,  and  containing  a  precise  number  of 
acres.  The  property  in  dispute,  was  in  like  manner  described, 
as  islands  and  flats. 

As  to  the  parol  evidence  offered  by  the  plaintiff,  to  prove 
that  the  islands  were  considered  as  parcel  of  Meredith's  farm, 
which  is  contradicted  by  evidence  of  the  same  nature,  on  the 
other  side,  the  Court  give  no  opinion.  But  they  will  remark, 
that  all  such  evidence,  when  opposed  to  the  written  documents, 
which  have  been  laid  before  the  jury,  should  be  listened  to  with 
caution;  the  one  may  be  founded  upon  conjecture  and  misap- 
prehension, the  other  cannot  deceive. 

Verdict  for  defendant. 
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rHon.  BUSHROD  WASHINGTON,  Asaoeiate  Justice  of  the  Sm- 

MW»»<  premeCoart 

CHon.  RICHARD  PETERS,  Distriet  Judge. 


Jambs  Rat  w.  Thomas  Law. 

In  fto  aetifMi  tor  a  Texatioiis  Miit,  and  malicious  holding  to  bail,  the  records  Of 
other  aetaons  broogfat  by  the  same  defendant  against  the  plaintiff;  cannot  be 
giren  in  evidenoe. 

Where  the  declaration  states,  that  the  sum  demanded  as  bail,  in  a  suit,  was  m- 
dorsed  on  the  writ,  no  other  eridenoe  to  establish  the  fact,  that  sneh  soro  was 
demanded  as  bail,  can  be  giTcn,  than  the  ezemplifieation  of  the  record  of  the 


Demanding  ezeeaiife  bail,  when  the  plamtiff  has  a  good  cause  of  aetioa,  or  hold- 
log  to  bail  where  there  is  no  cause  of  action,  if  done  Tezatioostj,  entitles  the 
partj  injured  to  an  action  for  a  malicioas  prosecution.  If  bail  be  not  demanded, 
no  such  action  will  lie. 

The  faihire  of  the  plamtiff  to  reeorer,  in  a  suit  instituted  by  him,  does  not  esta- 
blish the  dot,  that  the  action  was  Tcxatious  or  unfounded. 

^r9bable  caute  of  action  in  a  suit,  upon  the  failure  to  reeofw  in  which,  an  na- 
tion for  a  malicions  proseeutioa  is  instituted,  is  a  sufficient  answer  to  such  a 
auiL 

X  HIS  was  an  action  for  a  malicious  prosecution.  The  declara- 
tion stated,  **  that  the  defendaoit,  maliciously,  and  without  pro- 
**  bable  cause,  brought  an  action  against  the  plaintiff,  in  the 
^  Circuit  Court  of  Maryland,  upon  a  bill  of  .exchange  for, three 
**  thousand  dollars,  and  by  an  endorsement  on  the  writ,  to  hold 
**  the  plaintiff  to  bail  for  sixty  thousand  dollars;  caused  thd 
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''  plaintiff  to  be  kept  in  confinement  for  want  of  iNiil*  for  a  great 
*^  length  of  time,  and  to  be  put  to  great  expense,  &c.'' 

The  material  facts  in  the  case  were,  as  follows.  The  defen- 
dant having  sold  to  one  Parej,  a  lot  of  ground  in  the  city  of 
Washington,  to  build  a  sugar  house  on;  took  a  mortgage  on  the 
property,  for  securing  the  purchase  money.  He  afterwards  made 
sundry  advances  to  Purey,  amounting  together  with  the  pur- 
chase money,  to  the  sum  of  seventeen  thousand  dollars.  The 
plaintiff  also  made  considerable  advances  to  Purey,  for  which 
he  took  a  mortgage  on  the  same  property;  but  posterior  in  date 
to  the  mortgage  to  the  defendant 

The  defendant  filed  a  bill  in  the  court  of  Chancery  of  Mary- 
land, to  foreclose  his  mortgage;  and  a  decree  was  madoi  for  a 
sale  of  the  property,  to  the  highest  bidder. 

In  consequence  of  thi^'d^ree;  thi$  plairiti^,  in  order  to  pre- 
vent a  sacrifice  of  this  property,  and  thus  endanger  his  security; 
agreed  to  satisfy  the  claims  of  the  defendant  against  Purey;  and 
an  agreement  in  writing  was  accordingly  entet^d  int6»  whibh 
Mpulated,  that  the  plaintiff  should  draw  bills  of  exchange,  on  a 
house  at  Bombay,  in  favour  of  the  defendant,  to  the  amount  of 
seventeen  thousand  dollars;  and  that  the  defendant,  at' the  sale 
<ff  the  mortgaged  property,  should  bid'  fctf  the  aiame,  to  the 
atoiount  often  thousand  seven  hundred  dollars;  and  in  case  he 
should  become  the  purchaser,  should  hold  the  same,  as  a  secu- 
rity for  the  payment  of  the  bills;  and  in  case  the  same  were 
paid,  should  convey  the  proper^  to  tite  plaintiff!  un^l  ike  fite 
of  the  bills  should  be  known,  the  propeirty  wa^  to  be  leased  by 
the  defendant  to  the  plaintiff,  at  the  rent  of  one  dollar  per  year. 

Previous  to  the  sale,  the  plaintiff  gave  private  instructionSi 
unkiioihrto  th^^  def^tidaftit;  tb  one  Mbi^d.  to  att«^d'ahd  tirbid 
for  the  property;  for  YSk  theplkintiff's  accotint;  and'to  oveHtfd 
tlie  defendHttt,  until  he  the  defendant  should  haVe  bid  fifty-nine 
thousand  dMard,  when  be  wai  to  stop;  The  d^ndant  atteiided 
the  saU,  lAd  \M  ikt  sonffae  bad  stijifnlated  to  bid.  Ohe  tia  Porte 
overbid  him,  altfd^the  piidperty  was'  struck!  off' to  Morgan,  the 

0) 
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last  and  highest  bidder.  The  trustee,  appointed  by  the  court  of 
Chancery  to  conduct  the  sale,  demanded  of  Morgan  a  bond  and 
security,  for  payment  of  the  purchase  money  at  the  periods 
stated  in  the  decree;  which  being  refused,  he  declared  La  Porte 
to  be  the  purchaser.  This  arrangement  was  conformable  with 
the  terms  of  sale,  declared  at  the  time  the  property  was  set  up; 
though  different  from  the  decree,  and  from  the  terms  stated  in 
the  advertisement. 

The  plaintiiT  then  filed  a  bill  in  the  court  of  Chancery,  against 
tiie  defendant  and  La  Porte,  for  a  conveyance  to  himself. 

The  bills  on  India,  having  been  returned  protested,  Ihe  de- 
fendant brought  an  action  agai&st  the  plaintifip,  upon  one  of 
them,  for  three  thousand  dollars.  After  many  continuances,  the 
plaintiff  in  that  suit,  who  was  defendant  in  this,  was  nonsuited. 

The  plaintiff  offered  in  evidence,  the  records  of  actions 
brou^t  upon  other  bilk,  which  had  been  protested.  This  was 
objected  to. 

By  Ute  Ckmri.  The  declaration  in  this  case,  being  for  a  veza-* 
tious  suit,  and  holding  to  bail,  iu  one  action  only;  the  other  re- 
cords cannot  be  given  in  evidence  for  any  purpose. 

The  marshal  of  the  court,  who  executed  the  writ  in  the  case, 
the  record  of  which  was  read,  stated;  that  writs  were  delivered 
to  him,  at  the  suit  of  the  defendant  against  the  plaintiff,  upon 
which  he  arrested  the  plaintiff^  and  committed  him  to  jail,  for 
want  of  bail;  but  he  could  not  be  positive,  whether  the  writ  re- 
ferred to  in  the  declaration  was  one  of  them.  He  was  asked  by 
the  plaintiff's  counsel,  whether  he  was  not  directed  by  the  de- 
fendant, to  demand  bail  to  the  amount  of  sixty  thousand  dollars. 
This  was  objected  to. 

By  the  Court.  Whether  it  is  the  practice  in  Maryland,  to  en- 
dorse on  the  writ  the  sum  for  which  bail  is  to  be  demanded,  or 
to  fix  the  sum,  by  a  written  order  to  the  officer,  does  not  appear. 
The  declaration  however  states,  that  the  sum  demanded  was 
endorsed  on  the  writ;  and  of  course  the  plaintiff  can  resort  to 
BO  other  evidence,  to  establish  this  fact  No  such  endorsement 
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appears  upon  ihe  writ»  vfkuk  is  set  out  in  the  exempIicatMm  of 
the  record  of  that  suit;  and  if  Ihis  has  arisen  fnnn  an  oraiasieii 
of  the  derk  of  the  cenrt^  who  furnished  <he  reoerd,  it  was  in 
the  power  of  the  plaintiff  to  htTO  had  it  corrected.  The  parole 
evidence  now  ctfered  is  inadmissible. 


jrj^H£N%^Ta^,  J.  This  is  an  action  for  what  Is  oailed  a 
malicious  prosecution.  The  grounds  of  the  action  are,  a  rexa* 
tions  suit,  brought  against  the  plaintiff,  malicioosljr  and  without 
probable  cause,  and  hdding  him  to  excessive  hail.  The  law,  in 
relation  to  actions  of  this  nature,  is  not  dispnted  in  this  case. 
PDemanding  excessive  bail,  although  the  plaintiff  has  a  well 
founded  cause  of  action,  or  holding  to  bail,  when  the  plaintiff 
has  no  cause  of  action;  if  done  for  the  purpose  of  vexation,  en*, 
tities  the  party  aggrieved,  to  an  action  for  a  mallcimis  prose- 
cution. If  bail  be  npt  demanded,  it  is  unimportant  how  futile 
and  unfounded  the  action  maj  be;  as  the  plaintiff  is  punished' 
by  the  payment  of  costs,  and  the  defendant  is  not  materially 
\  injure^  Whetiier  the  suit  was  brought  maliciously,  and  for  the 
purpose  of  oppressing  the  defendant,  is  a  conclusion  to  be  drawn 
by  the  jury,  from  all  the  circumstances  of  the  case,  it  does  not 
follow,  from  the  plaintiff's  foifaire  to  recover  in  the  action,  that 
it  was  brought  with  a  view  to  vex,  and  inq>raperly  to  iiyure  tiie 
defendant  Hie  defect  in  his  rig^t,  might  not  have  been  known 
to  the  plaintiff,  or  the  right  may  have  been  queationaUe.  In 
such  or  like  cases,  it  cannot  be  truly  said,  timt  the  action  waa 
maliciously  brought,  for  the  purposes  of  ojqii^eesion. 

In  tiiis  case  there  is  no  evidence  of  excessive  bail  having  been 
demanded.  It  is  even  questionable  whether  any  waa  demanded  in 
the  particular  case,  stated  in  the  declaration.  From  the  evidence 
of  the  marshal,  the  jury  may  feel  themselves  at  liberty  to  infer 
it;  and  in  .case  they  should  do  so,  tiie  only  remaining  question 
will  be,  whether  the  action  was  brought,  without  any  probaUe 
cause,  or  not?  This  urill  best  appear  from  a  viewof  thetransac* 
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tms  whieh  IM  to  that  actaoii.  Tke  defeiiduit  hivi^  a  mori* 
gage  QpoB  the  t>roperty  sold  to  Piercy^  pribr  ib  the  me  giTeD 
to  the  {iluatifff  aad  hayiag  obtained  a  decree  for  the  sale  (df  thin 
properlj  mortgaged,  for  the  parpose  of  discharging  the  debt  dud 
to  him;  it  was  deemed  impmrtafat  bj  the  plaintiff,  to  prevent  a 
sacrifice  of  the  property,  which  a  tale  at  auction,  at  that  parti- 
cular time>  might  hayc  produced;  and  for  this  purpoafe,  he  pro- 
posed to  discharge  all  the  drfendant's  claims  against  Piercj» 
provided  the  defendant  would  accept  of  bills  on  India  for  the 
aOiount.  This  was  agreed  to,  and  with  a  view  to  secure  the 
ambaht  of  those  bills,  in  case  they  should  not  be  paid,  and  in 
case  th^y  should  be  paid  to  vest  the  legal  estate  in  the  plain- 
as,  for  securing  his  claims  agmnst  Piercy;  it  was  i^eed^  that 
the  defendant  should  become  the  purchaser  of  the  property  at 
Ae  sale,  directed  t6  be  made  by  the  decrte  of  the  chancellori 
and  to  this  end^  the  defendant  bound  himself  to  bid  to  the 
amount  of  10,700  doilarsi  and  upon  becohiing  the  purdiaser,  to 
rent  the  property  to  the  plaintiff,  ibr  a  trifling  sum,  till  the  iGite 
of  the  bills  should  be  known.  Thus  the  defendant  became  the 
owner  of  these  bills,  for  a  full  and  valuable  consideration;  the 
plaintii^  for  his  own  benefit,  undertaking  to  redeem  the  first 
iltortgage^  and  to  pay  off  all  the  defendant's  claims  against 
Pierdjr«  What  then  could  have  prevented  the  defendant  from 
lecovering  upon  those  bills,  they  bring  returned  protested,  and 
he  the  payee  of  them,  for  a  valuable  consideration?  The  only 
r6Ason  assigned  is,  that  the  defendant  had  not  performed  his 
part  of  th^  agreement^  by  purchasing  the  mortgaged  property; 
iiidA  stipulailion  it  is  extended,  was  the  consideration  for 
wUok  the  biUfS  were  drawn*  Admit  a  breach  of  the  agreement 
by  the  defendant  to  have  been  made,  it  may  well  be  doubted, 
whether  it  could  have  been  urged  as  a  defence  in  that  action; 
for  although,  by  the  agreement  it  was  stipulated,  tkatupon  the 
puttham  tif  the  jproperly  being  made  by  the  defendant,  the  bills 
were  to  be  drawn  and  delivered;  yet  they  were  voluntarily  de- 
livered to  the  defendant,  before  tke  sale  took  place,  whereby 
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the  plamtiff  dispensed  with  the  performaiice  of  the  precedent 
consideration.  But  be  this  as  it  maj,  there  can  be  no  doubt*  bat 
that  the  defendant  was  answerable  in  damages  to  the  plaintiff^ 
for  a  breach  of  his  agreement*  if  indeed  any  was  committed.  Sup* 
pose  then,  that  the  plaintiff  had  brought  such  a  suit,  how  would 
it  have  been  met  and  repelled?  By  this  unanswerable  argument* 
that  the  plaintiff  had  prevented  the  performance*  by  deputing  an 
agent  to  act  for  him*  and  to  overbid  the  defendant*  let  him  bid 
what  he  pleased*  short  of  the  enormous  sum  of  59,000.  The  de- 
fendant bound  himself  to  bid,  to  the  extent  of  10,700  dollars.  lie 
did  so,  but  Morgan,  the  plaintiff's  agent,  became  the  last  bidder* 
and  the  property  was  knocked  down  to  him.  Thus,  by  his  own 
act,  he  not  only  prevented  the  defendant  from  complying  with  his 
agreement,  but  he  deprived  him  also  of  the  security  he  had  con- 
templated for  himself,  in  case  the  bills  should  be  protested;  and 
he  also  secured  for  himself,  all  that  the  agreement  had  intended, 
in  case  the  bills  should  be  paid.  If  the  trustee  chose  to  impose 
terms  which  he  had  no  right  to  exact,  and  in  consequence 
thereof  to  deprive,  or  attempt  to  deprive*  the  plaintiff  of  the  be- 
nefit of  the  purchase,  the  defendant  was*  certainly  not  answer- 
able for  it  It  is  therefore  plain,  that  in  an  action  by  the  plain- 
tiff against  the  defendant,  to  recover  damages  for  a  breach  of 
his  contract,  he  must  have  failed;  and  if  so,  he  clearly  could  not 
have  made  use  of  such  alleged  breach  of  contract,  as  a  defence 
to  the  action  on  the  bills. 

Thus  it  18  obvious,  that  the  defendant  had  not  only  frohaJUe 
came  of  action  against  the  plaintiff,  which  would  of  itself  be  a 
sufficient  answer  to  this  action;  but,  that  his  action  was  in  all 
respects  well  founded,  and  that  he  must  have  recovered  a  judg- 
ment, if  the  cause  had  been  tried.  It  is  clear  then  that  the  ver- 
dict in  this  case,  should  be  for  the  defendant. 

The  plaintiff  desired  to  be  called. 

Messrs.  Chauncey  and  C.  J.  IngenoU*  for'plaintiff. 
Mr.  J.  R.  logersoll,  for  defendant. 
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Um iTBD  States  i».  Bladbn. 

If  the  mafter  of  a  Tetsel  is  restrained  from  performing  the  duties  of  his  station,  hf 
such  mutinous  oonduct  of  the  erew,  as  wonld  reasonably  intimidate  a  firm  man; 
this  is  a  eonfinement,  within  the  meaning  of  the  aet  of  Congress,  llie  master 
going  armed,  to  every  part  of  the  vessel,  if  it  was  necessary  for  his  safety  that 
he  shoald  so  protect  himself,  does  not  alter  the  case. 

Seizing  the  person  of  the  master,  although  the  restraint  be  but  momentary,  ia 
a  cotifinementf  prohibited  by  the  law,  and  such  conduct  is  not  exeused  or  jus- 
tified by  a  previous  battery  on  the  seamen;  whose  duty  it  was  to  have  obeyed 
the  oommaud  of  the  captain,  which  was  enforced  by  such  battery. 

Indictment  for  **  confining  the  captain  of  a  merchant  ves- 
**  sel,  and  endeavouring  to  make  a  revolt,"  upon  the  12th  sec- 
tion of  the  act  of  Congress  entitled  "  an  act  for  the  punishment 
''of  certain  crimes  against  the  United  States.'^  (a) 

The  amount  of  the  evidence,  given  on  the  part  of  the  prose- 
cution was;  that  the  crew  of  this  vessel,  during  the  voyage, 
came  in  a  tumultuous  manner  to  the  quarter  deck,  where  the 
captain  was,  and  with  great  insolence  demanded  of  the  captain 
why  he  had  thft  preceding  evening,  spoken  to  them  in  harsh 
language;  and  threatened  not  to  go  to  their  duty,  unless  they 
should  receive  some  assurance  of  better  treatment.  The  captain, 
from  the  conduct  of  the  crew,  on  this  occasion,  went  below  and 
armed  himself,  and  returned  to  the  quarter  deck;  where  he 
found  the  defendant  and  another  of  the  crew  still  remaining. 
On  a  subsequent  day,  the  master  ordered  the  crew  aft,  when 
the  defendant  alleging  himself  to  be  sick,  the  captain  ordered 
physic  to  be  administered,  which,  with  insolent  language,  he  re* 
iiised  to  take.  The  captain  took  up  a  chair  and  pushed  him 
away,  ordering  him  at  the  same  time  to  go  forward.  The  defen-/ 
dant  immediately  seized  the  captain,  and  got  him  to  the  quar- 
ter ndling,  whence  he  would  have  quickly  precipitated  him 
overboard,  if  he  had  not  been  rescued  by  the  second  officer  and 

(a)  2  Laws  United  States,  93. 
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one  of  the  crew.  The  captain  stated,  that  during  a  greater  part 
of  the  voyage,  he  went  anned,  not  thinking  himself  safe  other- 
wise, whilst  going  about  his  business. 

WASUU^GTOJ^,  J.  charged  the  jury,  to  direct  their  atten- 
tion  exclusiyely  to  the  count  for  confining  the  captain;  and  ad- 
vised an  acquittal  upon  the  other  count,  in  case  the  jury  should 
find  the  defendant  guilty  on  the  first  count  (b) 

He  stated  to  them,  that  if  the  captain  was  restrained  from 
performing  the  duties  of  his  station,  by  such  mutinous  conduct 
of  his  crew,  as  might  reasonably  intimidate  a  firm  man;  tUs 
would  amount  to  a  constructiTe  confinement,  within  the  mean* 
ing  of  the  law;  and  that  it  made  no  difference  in  this  respect, 
that  the  master  did,  in  fact,  go  unmolested  to  every  part  of  his 
vessel,  whenever  he  pleasedi  if  he  Was  compelled,  by  a  regard 
for  his  own  safety,  to  go  armed;  and  if  in  the  opinion  of  the  jtiry, 
from  all  the  circumstances  of  the  casoi  it  was  necessary  or  pru- 
dent for  him  to  do  so. 

But  secondly,  that  the  seising  the  captain  by  the  drfendant, 
amounted  to  an  actual  confinetnent,  although  the  restraint  con- 
tinuod  only  a  minute  of*  two|  the  law  making  lio  distinction  as 
to  the  duration  of  the  eonfinement  That  the  raising  of  the  chair 
by  the  captain,  and  pushing  the  drfendant  from  him,  did  not 
justify  the  defendaAt  in  seizing  the  capftain;  it  was  his  duty  t» 
have  gone  forward,  as  he  wai  ordetisd  to  do,  and  which  this  act 
was  only  intended  to  enfefce*  (c)  Verdict  guUty. 

(6)  See  the  case  of  the  United  States  n.  Sharp  et  a1.  Ante,  page  118. 

(c)  United  States  vt.  Smith.  An  endeaviMir  to  make  a  revolt,  vithin  the  aot 
ef  doth  April,  If  90,  i^  an  endeavoar  to  exdte  the  crew  to  overthrow  the  lawful 
atttlMi4^  Md  eomiMttd  o^  tiie  Maslef  and  oAters  df  the  ship.  It  is  hi  effect,  tti 
endcaiveiir  to  make  a  imrtiDy  in  the  eUp.  Masoa's  Rep.  IA7. 

UniiBd  StaCes  vt.  Hamilton.  On  an  iodlstment  fixr  an  endeavoixr  tb  teake  a 
revolt,  in  a  ship,  founded  on  the  ISlh  leetion  of  the  aot  of  the  30th  April,  1790, 
•h.  9.,  it  is  not  neoessary  to  prove  that  the  aot  was  eomoiitted  on  the  high  sesau 
Mason's  Rep.  443. 
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If  to  an  action  for  a  violation  of  a  patent  right,  the  defendant  plead  the  general 
isBoe;  it  is  sufileient  in  the  notice  of  special  matter  to  state,  that  the  plaintHf  is 
not  the  original  inventor  of  the  maeUne^  for  whiah  the  patent  baa  been  ebtaiaed^ 
if  the  4efeeo8  ia  foai^led  op  w/thi  an  atfegetiem  and  it  is  q^  qaeeiW7  to  state 
in  the  nptice,  vbo  was  t^r  iav^ntor,  or  who  had  previously  used  the  machine.  If 
the  Qotice  specifies  some  persons  who  used  the  maehincy  the  use  thereof  by 
others  may  be  given  in  evidence. 

XhIS  was  an  i^lioB*  for  the  vioUtiQii  of  the  pjbiatJf'si  patent 
right  to  the  hopper-boiif,  part  of  h»  machiaery  for  i«in«faotiir<^ 
ing  flour.  Upon  the  general  issue^  the  defendant  gave  the  plaistr 
tiflr  notice  in  writing,  that  at  the  trial,  he  should  contend,  that 
the  plaintiff  was  not  the  original  inventor  of  the  hopper-boy> 
but,  that  the  same  had  been  used  long  before  the  plaintiflTs  dis- 
covery, in  certain  mills,  which  were  mentioned  by  name  in  the 
notice.  The  defendant  at  the  trial  proved,  that  a  hopper-boy  had 
been  used  in  the  mills  so  specified  in  the  notice,  some  yeiMrs  be- 
fore the  date  of  the  plaiptUT^  first  patent;  and  was  proceeding 
to  prove  the  use  of  it  in  other  mills,  not  specified  in  the  notice* 
This  was  objected  to. 

WMELyGTaJS",  J.  That  the  plaintiff  was  not  the  original 
inventor,  is  a  plea  in  bar,  and  if  this  be  the  ground  of  defence* 
the  plaintiff  must  come  prepared  to  prove  that  he  was.  Had  the 
defendant  filed  a  special  plea  on  this  point,  he  need  not  have 
set  out  in  his  plea,  the  particular  facts  on  which  the  plea  was 
grounded,  or  specified  the  mills,  where  the  hopper-boy  had  been 
used.  Neither  was  it  necessary  for  him  to  make  such  specifica- 
tion in  his  notice,  when  he  chose  to  avail  himself  of  the  permis- 
sion, granted  by  the  act  of  Congress,  of  pleading  the  general 
issue,  and  giving  the  special  matter  in  evidence.  The  special 
matter  of  the  defence  is,  that  the  plaintiff  is  not  the  original  in-' 
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yentor,  for  that  the  machine  was  known  and  used  before  the 
time  when  he  claimed  to  be  the  inventor;  and  notice  of  this 
was  suflBicienty  without  being  more  specific.  This  was  sufficient 
to  prevent  surprise,  and  to  warn  the  plaintiff  to  be  prepared  to 
maintain  his  title,  in  relation  to  the  question  of  original  disco- 
verj.  To  go  further,  might  lead,  step  by  step,  to  introduce  a  de- 
gree of  nicety  and  precision  in  these  notices,  which  would  be 
productive  of  great  inconvenience,  and  would  render  the  pri- 
vilege of  pleading  the  general  issue,  rather  disadvantageous  to 
the  defendant,  than  a  benefit  The  evidence  was  admitted,  (a) 

Note.— Before  the  opening  was  concluded,  the  plaintiff^s 
counsel,  because  of  the  absence  of  their  client,  suffered  a  non- 
suit 

Messrs.  IngersoU,  Rawle  and  C.  J.  Ingersoll,  for  plaintiff. 
Messrs.  Binney,  Sergeant  and  J.  R.  Ingersoll,  for  defendant 

(a)  la  the  case  of  Evans  v$,  Eaton,  the  Ciroait  Court  of  PennsyWania  haTiog 
admitted  testhnony  umilarto  that  which  was  allowed  to  be  given  in  this  ease, 
apoD  the  same  notice;  an  exception  was  taken  to  the  opinion  of  the  Court,  and 
the  prinfliples  laid  down  bj  the  droult  Court,  in  the  ease  of  Evans  vt.  Kremer, 
were  recognized  and  affirmed,  by  the  Supreme  Coort  of  the  United  Sutea. 
SWhcat0D503. 

(I) 
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Thx  Kivo  OF  Spain  vs.  Oursm. 

What  is,  And  what  it  not,  good  ground  for  an  appUoation  for  a  eontinoaoee  of  a 
cause. 

It  If  the  daty  of  a  party  vho  knows  of  the  intended  departnre  of  a  material  wit- 
ness, to  take  the  deposition  of  aneh  witneas;  and  if  he  ahonid  neglect  to  do  so, 
he  ahottld  issue  a  commission,  to  take  hit  testimony  at  the  pbee  where  he  may 
he,  and  to  have  the  commiasion  executed  without  delay. 

The  continuance  of  a  cause,  by  consent,  or  by  order  of  the  Court,  while  it  is  un- 
der a  rule  Ibr  trial  or  ntn  prot,  does  not  dkcharge  the  rule;  and  such  a  rule 
eoutinuea,  nntil  it  ia  expi^esaly  diseharged. 

If  a  eanse  has  been  epntimied,  from  term  to  term  by  eonaent,  it  is  the  doty  of 
the  parties  to  be  ready  for  trial  at  any  subsequent  time;  and  notice  that  it  is 
intended  to  trf  the  cause,  is  not  required  (rom  either  party. 

IN  this  case  t  motion  was  made  for  a  continuance,  founded  on 
Die  affidavit  of  the  Spanish  Minister,  stating  as  reasons  there- 
for, the  following  Gircnmstances:  First,  that  Mr.  Sarmiento 
and  Mr.  Fatio  are  material  witnesses  for  the  plaintiff,  without 
whose  testtmonj,  it  would  be  unsafe  for  the  plaintiff  to  go  to 
trial.  That  the  former  left  Philadelphia  in  1814,  and  went  to 
Spain  on  business,  where  he  has  been  ever  since,  and  still  is: 
and  that  when  he  went  from  Philadelphia,  it  was  his  intention  to 
return  before  the  then  next  term  of  this  court;  but  he  had  been 
unexpectedly  delayed,  and  the  affirmant  declares  his  belief  that 
the  witness  will  return  before  the  next  term.  As  to  the  other  wit- 
ness, tile  affidavit  stated,  that  he  left  this  place  in  181d,  and  went 
to  Mexico  on  the  business  of  the  Minister,  where  he  had  been 
ever  sinc^  but  he  was  expected  to  return  before  the  next  term. 
The  expectation  rfthe  return  of  botii  witnesses,  was  stated  to  be 
founded  upon  letters  lately  received  from  them.  A  second  rea- 
son assigned  for  a  continuance,  was,  the  non-return  of  a  com- 
mission to  take  a  deposition  sent  to  La  Vera  Cruz  in  1810,  and 
a  duplicate  forwarded  in  1812,  neither  of  which  had  been  re- 
turned, on  account  of  the  difficulties  of  intercourse.  The  testi- 
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Buonyio  be  expected  by  this  comniisuon,  was  stated  in  the  affi- 
dayit  to  be  Biich»  as  it  was  belieyed,  will  be  important  for  ex- 
pluning  the  transactions  inyolyed  in  this  cause. 

It  was  further  urged  by  the  counsel  as  an  additional  reason 
for  a  continuance*  that  this  cause  had  been  continued  for  the 
last  two  years,  without  opposition;  and,  that  in  such  a  case,  if 
the  defendant  intended  to  press  the  trial  at  this  term,  he  ought 
io  haye  given  notice  of  such  intention. 

It  was  also  insisted,  that  although  tins  cause  had  been  under 
a  rule  to  try  or  rum  pros,  since  181S;  yet  that  the  agreement 
in  that  year,  to  continue  the  cause  until  April,  1814,  dispensed 
with  the  rul^  and  consequentiy,  that  the  plaintiff  had  a  rig|it 
to  continue,  submitting  to  have  the  rule  now  renewed. 

WMHLfTGTOJ^,  J.  If  the  different  reasons,  assigned  in  the 
affidavit  of  the  Spaf^sb  Biinister  for  a  continuance,  had  not  been 
frequentiy  urged  to  and  oyerruled  by  this  Court,  it  mij^t  be  pro- 
per to  i^ve  an  opinion  ^pon  them  in  the  present  case,  li  will  be 
sufficient  now  to  say,  tl^t  i^  wei^er  cas^  for  a  motion  to  continue, 
can  scarcely  be  imwii^ed,  than  the  present*  When  a  party  knows 
that  his  witness  is  ^nt  to  loftve  the  country,  he  may,  and  it 
is  his  duty,  to  take  his  deposition.  If  he  has  failed  to  do  so,  and 
he  knows  to  «rhat  place  the  witness  has  gone,  he  ought  to  ob- 
tain a  commission  ijrithout  loss  of  time,  and  to  endeavour  to 
get  it  executed.  If  the  witnese  departs,  without  the  knowledge 
of  the  party  that  he  had  intended  so  to  dp,  and  he  is  ignoniiit  to 
what  part  of  the  world  he  has  gone,  the  case  is  altered,  and  t|ie 
party  is  entitled  to  a  reasonable  indulgence.  But  he  is  not  to  re- 
main inactive,  indulging  himself  in  supposition^,  that  the  wit- 
ness will  return  before  be  is  wanted;  and  being  disappointed, 
to  make  this  the  ground  for  a  continuance. 

As  to  the  Vera  Cruz  commisaion,  it  has  ^ep^  there  ever 
since  the  year  1812;  without  one  effort  having  been  made  to 
get  it  executed,  or  even  an  enquury  respecting  it,  so  far  as  this 
Court  is  informed.  This  is  not  the  vifplanee  which  the  Co^rt 
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expects  to  be  need  bj  a  suitor^  who  comes  to  ask  the  faYou^ 
^'  '         which  is  now  sought  to  be  granted.  The  fMurty  in  such  a  case, 

must  discharge  himself  from  the  imputation  of  a  culpable  n^li*         J 
gence. 

As  to  the  want  of  a  notice  to  the  plaintiff,  that  tha  canse 
would  be  pressed  on  for  trial,  this  is  no  reason  for  a  continu- 
ance. If  it  has  heretofore  been  continued  by  consent*  it  is  no 
reason  whj  each  party  should  not  be  at  all  times  ready  and  pre- 
pared for  trial,  when  the  cause  is  called.  Neither  does  the 
Court  yield  to  the  argument,  that  the  agreeinent  of  1813, 
or  the  continuance  nnder  it,  discharged  the  rule  to  try  or  fftoii 
l»ros. 

The  ooHfinltafltnce  of  a  cause  under  rule,  by  consent,  or  by 
order  of  the  Court,  amounts  to  no  more  tiian  a  dispensation 
wMh  j^nalty  of  the  rule,  at  that  time;  but  the  ftile  c<mtiiiues 
until  it  is  expressly  discharged.  But  tiiere  is  stilt  less  pretext 
for  tiie  ik^rgument  on  this  occasion;  since  the  cause  having  re* 
mained  upon  the  docket  ever  rince  1810,  with  the  rule  annex- 
ed <b  it,  and  tiiis,  without  objection  or  observation  by  the  plain- 
tiff's counsel,  it  is  clear,  that  they  hate  never  supposed  that  the 
continuance  under  the  agreement,  discharged  it 

""^^  '  JMMiofi  overmZecf* 
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Wbioht  vs.  Wells. 

If  ^  eanie  be  remoTed  from  •  State  Court  bj  the  defendant,  and  the  phdntiir  de- 
clares in  the  Cii*euit  Court  of  the  United  States  for  more  than  fi?e  hondred 
dollars,  the  plaintiff  cannot,  hj  a  release  of  part  of  his  debt,  so  as  to  redoee  H 

"'  to  less  than  fire  hundred  dollars,  take  away  the  jurisdiction  of  the  Circuit  Court. 

Rule  to  show  cause  why  this  suit,  which  had  been  remoTed 
from  the  state  court,  should  not  be  remanded,  on  a  suggestion 
that  the  sum  demanded  is  less  than  five  hundred  dollars. 

After  this  suit  was  entered  in  the  state  court,  and  before  a 
declaration  was  filed,  the  defendant  filed  his  petition,  prajing 
that  the  cause  might  be  removed  into  this  court,  which  was 
directed  accordingly.  On  an  appearance  being  entered  in  this 
court,  the  plaintiff  filed  a  declaration,  and  laid  his  damages  at 
one  thousand  dollars. 

Mr.  Rawle  showed  cause,  and  relied  upon  the  damages  in  the 
declaration,  as  being  sufficient  to  maintain  the  jurisdiction  of 
this  court.  It  was  answered  bj  Mr.  Lewis,  for  the  plaintiff,  that 
the  sum  really  demanded  is  less  than  five  hundred  dollars,  as 
b  admitted  by  the  plaintiff  on  the  record. 

By  the  Court.  The  state  court  was  not  bound  to  grant  the 
petition  for  removal,  unless  it  was  satisfied,  that  the  sum  in 
dispute  amounted  to  five  hundred  dollars.  Having  done  so,  it 
follows,  that  that  court  was  so  satisfied.  In  this  court  the  plain- 
tiff has  laid  his  damages  at  five  hundred  dollars,  which  is  suf- 
ficient for  the  jurisdiction  rf  this  court,  and  it  cannot  be  ousted 
by  the  plaintiff's  releasing  so  much  of  his  demand,  as  to  reduce 

it  below  that  sum. 

RtUe  di9dwrged* 
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YouquA  V9.  NixoK  ako  Walkek. 

Action  on  a  promissory  note,  given  at  Canton,  for  teas. 

Where  the  defendant  eontraeted  to  deliver  teas  t^  the  first  quality,  he  U  not  exa 
cased  from  a  perfonoance  of  his  nndertaluog^  by  |iroving  that  no  saeh  teas 
eoald  be  obtained  at  the  market  He  is  answerahle  to  the  pkuntiifin  damages^ 
for  the  non-performance  of  such  an  agreement. 

The  defendant  contracted  to  deliver  a  certain  number  of  boxes  of  teas,  of  first 
chop,  at  stipalated  prices;-— a  subsequent  agreement  to  diminish  the  quantity 
and  the  priee,  does  not  excuse  him  for  a  vioUtion  of  the  contract  as  to  quality. 

How  damages,  fin*  the  delivery  of  teas  of «  quality  infexior  to  those  oontracted  finr, 
are  to  be  ascertained. 

1  HIS  was  an  action  on  a  Canton  note,  given  bj  the  defen- 
dants to  the  plaintiff.  By  the  agreement  of  the  plaintiff's  counsel, 
the  defendants  were  permitted  to  give  in  evidence,  the  breach  of 
a  c(mtract  entered  into  by  the  plaintiff,  at  the  time  this  note  was 
given;  to  deliver  to  the  supercargoes  of  the  defendants'  ship,  a 
certain  number  of  chests  of  Young  Hyson  tea,  of  the  first  chop,  at 
ihtrty-seven  tales  per  pichol.  It  appeared,  by  die  evidence  of 
the  supercargoes,  that  after  the  contract  was  made,  and  after 
the  teas  from  the  country  had  come  in,  the  plaintiff  told  the 
-supercargoes,  that  the  teas  of  the  denomination  specified  in  the 
contract,  which  were  then  at  market,  were  generally  so  indif- 
ferent, that  he  should  hot  be  able  to  procure  the  quantity  agreed 
for;  and  proposed  that  they  should  take  other  teas,  in  lieu  of  the 
Young  Hyson.  This  they  refused,  insisting  upon  the  contract» 
They  afterwards  agreed,  verbally,  to  reduce  the  quantity,  and 
the  plaintiff  promised  to  select  from  the  large  quantity  at  mar- 
ket, such  teas,  as  he  would  not  be  ashamed  to  put  his  chop  upon. 
The  teas  which  were  delivered,  were  of  three  different  qualities^ 
for  which  the  plaintiff  charged  forty,  thirty-eight,  and  thirty-six 
tales  the  picholf  for  the  second  quality,  the  plaintiff  at  first  in- 
nsted  on  charging  forty  tale,  but  the  supercargoes  refused  to 
allow  it,  and  thirty-eight  tale  was  at  length  agreed  upon.  The 
supercargoes  knew,  that  the  parcels  delivered  were  of  different 
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qualities,  but  they  declared,  that  they  considered  Ihemaelyes 
in  the  plaintiff's  power,  and  that  they  had  no  altematire,  but 
to  receive  the  teas,  at  the  prices  charged;  in  as  much,  as  by  the 
laws  of  the  place,  hawig  secured  with  the  plaintiff,  they  could 
not  hare  obtained  a  clearance,  but  through  his  means.  But  they 
stated,  that  they  made  no  express  engagement  to  ware  the 
original  contract,  nor  did  they  intend  so  to  do.  The  supercar- 
goes stated,  that  although  the  quality  of  the  Young  Hyson  tea, 
was  generally  indifferent,  that  season,  yet  the  contract  might 
hare  been  complied  with,  by  the  plaintiff;  but  they  oonndered, 
that  Ids  standing  in  the  Hong,  was  not  such  as  to  enable  him 
to  do  so.  The  teas  were  proved  to  have  been  of  a  rerf  indifferent 
QuaUtTf  when  brousht  to  PIdladelphia.  The  best  of  them,  were 
worth  about  sixty  cents  per  pound;  whilst  teas  of  ik»  first 
quality,  sold  from  ninety  to  one  hundred  cents;  the  other*  wouM 
not  s^at  «U,  during  th<$  year  they  were  imported;  but  after  the 
embiflgo  was  laid,  they  were  sold  for  serenty-fite  cents  per 
pound. 

The  claim  for  damages  for  a  breach  of  the  contract,  was  resbt* 
ed,  upMi  the  grounds,  that  the  subsequent  agreement,  to  diminiih 
the  quantity  of  tea  mentioned  in  the  contract,  as  weD  as  the  al» 
teratioA  in  the  price*  amousied  to  a  waver  of  the  original  oon* 
tract;  and  that  the  quality  often  mentimied  in  the  contract^ 
should  be  considered,  as  referable  to  the  general  state  of  the 
market 

WJiBHIJWTMr,  J.  charged  the  jury.  The  written  contract 
was,  to  deliver  four  hundred  and  fifty  chests  of  YouiHg  Hys^Ai 
tea,  of  the  first  chop^  at  thirty-seven  tales  the  pichoL  If  that 
quantity  and  quality  could  not  be  procured  at  the  Canton  mar- 
ket, the  plaintiff  undertook  more  than  he  was  able  to  performi 
but  tkk  does  not  excuse  him  from  a  claim  of  damages,  fur  his 
breach  of  contract  He  should  hai^e  taken  care,  before  he  made 
the  contract,  to  ascertain  his  ability  to  perform  it;  and  in  case 
the  state  of  the  market  would  not  enable  him  to  do  so^  he  mig^t 
have  qualified  the  expressions  of  the  contract.  The  first  question 
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is,  was  the  original  written  contract  pat  ui  end  to»  by  the  sub^ 
sequent  change  as  to  the  quantity  and  price?  It  is  admitted* 
that  it  was  not  waved  by  any  express  agreement  The  contract 
consisted  of  three  particulars,  quantity,  quality  and  price.  Now 
it  does  not  follow,  that  a  subsequent  agreement  to  vary  the 
price,  or  quantity,  or  both,  does,  necessarily,  dispense  with  the 
obligation  in  respect  to  quality.  Under  circumstances,  it  may 
do  so,  but  it  is  at  most  an  implication;  and  the  evidence  should 
be  such  as  to  show,  that  the  parties  intended  to  dispense  with 
the  same.  In  this  case,  it  is  proved  by  the  supercargoes,  that 
they  did  not  intend  to  do  away  the  contract.  But  if  this  was  the 
effect  of  the  subsequent  agreement,  still  the  plaintiff  was  bound 
by  his  promise,  to  furnish  teas,  on  which  he  would  not  be  asham- 
ed to  put  his  chop;  and  if  the  jury  are  of  opinion  these  words 
do  not  import  teas  of  the  first  quality,  conformable  with  the 
terms  of  the  contract,  they  cannot  mean  teas  of  an  inferior 
quality,  and  such  as  it  is  proved  were  brought  to  the  Philadelphia 
market.  Upon  this  point,  however,  the  jury  must  judge.  Upon 
the  whole,  if  they  are  of  opinion,  under  all  the  circumstances, 
that  the  original  contract  was  intended  to  have  been  given  up; 
still,  if  the  su^rcargoes  were  in  the  power  of  the  plaintiff,  and 
found  it  necessary  to  yield  to  imposition,  in  order  t5  obtain  a 
cargo  at  all,  and  a  clearance  from  Canton;  the  defendants  ought 
not  to  be  bound,  to  receive  teas  of  an  inferior  quality  to  what 
was  stipulated  to  be  delivered. 

If  the  jury  should  be  of  opinion,  that  the  teas  fbmished,  were 
not  agreeable  to  the  contract,  and  were  inferior  to  other  teas  of  the 
agreed  quality;  the  difference  will  furnish  the  rate  of  damages, 
to  be  applied  to  the  first  cost.  They  will  calculate  interest,  on 
the  balance  due  on  the  notes  to  this  day;  and  then  deduct  firom 
it,  the  sum  to  which,  by  the  above  role,  the  defendants  are  en- 
titled, fi>r  the  plaintiS^s  breach  of  contract  (a) 

Verdict  far  1647  dotts.  55  etB. 

Mr.  Binney,  for  plaintiff.  Mr.  Rawle,  for  defendant 

(a)  See  Qilptnf  V9,  Conacciaa,  ante  $5.      Willinss  et  aL  vi.  Cooaeqna,  ante  17fi. 


SS4  PBNN8VLYANIA. 


Yooqua  vf  .  Nixon  el  •!. 


^MMMM<H 


YouquA  V8.  NixoH  and  Walker. 

Dimaget  for  «  breaeh  of  ooBtrmot,  do  not  besr  intepott. 

U  it  not  legal  in  the  jury  t»  nilow  danagety  fo  that  thaj  will  defeat  Ui«  right  of 
the  party,  to  interest  on  a  debt  aaoertained;  and  damages  are  to  be  credited  bj 
the  jary,  on  the  day  of  their  verdict,  and  ai'e  not  so  to  be  considered  by  them» 
as  that,  by  deprinng  a  party  of  interest  on  a  debt  due,  they  are  made  to  bear 
Interest^  in  .fhfeinr  of  die  peraon  tc»  whom  they  may  be  aUo  wed. 

Rule  to  show  cause  why  a  new  trial  should  not  be  granted. 
It  was  made  manifest  to  the  Court,  that  the  jurj  had  allowed 
to  the  defendants,  damages,  at  the  rate  of  thirty  per  cent,  appli- 
ed to  the  prime  cost;  and  had  credited  these  damages  against 
the  notes  of  the  defendants,  as  of  the  time  when  the  teas  were^ 
delivered. 

•  .  I  ' 

WMHIfrGTOJ^r,  J.  Whether  the  rate  of  damage  allowed 
by  the  jury,  is  too  high  or  not,  is  a  question  the  Court  will 
not  pretend  to  decide,  that  having  been  left  to  them  upon  evi- 
dence, by  no  means  clear;  but  it  is  plain,  that  th§  jury  have  de- 
parted from  the  rule  laid  down  by  the  Court,  in  regard  to  in- 
terest, they  .having  credited  the  defendants  with  the  amount  of 
damages,  as  of  the  day  when  the  teas  were  delivered,  instead  of 
the  day  when  the  verdict  was  rendered;  as  they  were  directed 
by  the  chaise.  In  this  way,  they  have  not  only  allowe4  interest 
on  the  damages,  but  have  made  the  rate  of  interest  twelve  per 
cent;  interest  at  that  rate,  having  been  stopped  upon  so  much  of 
the  note  given  by  the  defendants,  as  this  credit  amounted  to. 

A  new  trial  must  therefore  be  awarded. 


w 
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Coif  SBqUA  V8.  WiLLINGS  AWD  FbaVOIS  BT  A&. 

WiLLiiros  AND  Franoxb  «•.  €oN8xquA.(a) 

The  written  laws  of  foreign  eonntriet,  nratt  be  proved  by  the  hiw8  themteWef^ 
if  they  can  be  proeared;  if  not,  inferior  endenee  of  them  may  be  reeeived.  The 
vnwritten  laws  or  usages  of  snoh  eoantries,  may  be  proved  by  parol;  and  when 
proved,  the  Court  have  the  right  to  eoostrae  them,  and  deeade  on  their  effeet 

The  Court  may  give  an  opinion  to  the  jury  upon  the  weight  of  evidenee,  or  they 
nay  deelme  so  to  do;  and  if  the  evidence  is  doubtful,  it  is  most  proper  to  leavo. 
it  to  the  jury. 

The  rate  of  damages  to  he  recovered  for  a  breach  of  contract,  is  a  part  of  the 

right  to  which  the  injured  party  is  entitled,  and  is  distinct  from  the  remedy 

for  enforcing  his  claims.  In  the  former  ease,  the  lex  loci  of  the  place  where 

the  cootraet  is  made  or  broken  prevails;  in  the  latter,  the  lex  Ud  of  tiie 

firum  where  the  remedy  is  provided,  operates. 

When  a  usage  is  so  proved,  as  to  leave  no  doubt  of  its  existence,  it  becomes  a 
part  of  the  law;  and  the  Court  will  decide  on  it  as  such,  without  requiring  it  to 
be  again  proved. 

Bate  of  interest  in  China. 

The  jury  being  impanelled  to  try  three  causes,  the  plaintiff  in  one  of  them  gave 
evidence  applicable  to  a  case  in  which  he  was  not  a  party,  but  which  afftseted 
his  own  ease,  to  his  advantage:  the  Court  granted  a  new  trial  in  all  the  cases. 

X  HESE  actions  were  tried  in  1815,  at  the  October  sessions 
of  this  Court,  and  verdicts  were  given  in  favour  of  the  claims 
of  Messrs.  Wiliings  and  Francis  and  others,  and  against  those  of 
Consequa,  a  Hong  merchant  of  Canton;  although,  upon  adjust- 
ing the  accounts  between  the  parties,  according  to  the  verdicts, 
a  balance  of  five  thousand  dollars  was  due  to  Consequa. 
'  A  rule  was  obtained  at  the  last  sessions  by  Consequa,  to 
show  cause  why  a  new  trial  should  not  be  granted,  for  the  fol- 
lowing reasons: 
First,  That  the  Court  ought  not  to  have  left  it  to  the  jury  to 

(a)  Ante,  page  173. 
2  F 
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decide,  what  was  the  usage  or  the  law  of  Canton,  in  relation  to 
the  construction  of  the  contracts  made  in  these  cases,  or  to 
the  measure  of  damages  to  be  paid  for  a  breach  of  those  con- 
tracts. 

Secondly,  That  the  verdict  upon  the  point  so  submitted  to 
the  jury,  is  agaj|i9t  Hi^  weight  of  t^e  evi4eiicf» 

Thirdly,  That  in  relation  to  the  usage  at  Canton,  the  yerdict 
was  founded  upon  incompetent  evidence. 

Fourthly,  That  the  jury  allowed  interest  on  the  damages 
cla^pied  from  Consequa. 

yppn  tt^^  first  poiut  it  was  contend^dt  thi^t  the  jury  are  alon? 
oompetent  to  decide  upon  the  credit  of  witaesses,  called  to 
prove  what  is  the  law  or  usage  of  a  foreign  country;  yet  it  be- 
longs to  the  Court  to  decide,  what  is  th^  law  so  prpved^  and 
in  what  manner  it  is  to  t^e  ^onstru^.  Tl^af  \\  is  the  exclusive 
province  of  the  Court  to  decide  upon  the  weight  of  ewideaoe, 
and  the  fact  which  is  proved  by  it,  if  the  witnesses  called  to 
prove  it  are  believed  by  the  jury;  but  in  this  case  the  whole 
was  left  to  the  jury. 

Secondly,  It  was  proved  by  the  depositioos  of  four  witnessM. 
that  where  a  purchase  is  made  by  examinatioii  of  the  samples, 
sent  to  the  supercargo,  the  Hong  merchant  is  not  Hable  to  da- 
mages; unless  the  purchaser  can  prove,  that  the  teas  furnished 
W.f^X^  i^ieriojr  ip  qui^ity  to  tHe  Bfippl^Sj  i^^h  wm  not  attempt- 
ed in  this  caa^.  The  oi^  cirG\inMltmice  relied  uj^Q,  to  c^tm- 
diet  this  eiridence,  was*  the  settteifient  s^e  by  Coas^ua  ftvr 
09^  <^aigo,  wh|i:h  hftd  be?a  f id^ipi^^  bg  ^e  sujwrcafgq^iis;  isritji- 
out  vMriung  th«  r^l^  p]?QY0d  by  the  witpi^saes,  an  o^gectio^.  Sb^t 
this  setttojiwt  might  hftve  ^ea  n^e  npop  t|ue  g^H^d  of  ^V^^ 

pn>i9M^  wd  wta  aot  sMftcient  to  wtweigh  th«  pos^tiT^  rn- 
dmpo  of  four  witnsMeai 

Thirdly,  The  only  evidence  attempted  to  be  given  to  prove 
a  0ile  of  QC0»p«imtion.  difefe9t  fWnin  thie  g«aeind  09e  laid 
down  in  the  case  of  Gilpin  vs.  Consequa,  was  a  settlement  made 
by  Consequa,  in  relation  to  ^  carga  qS  the  Ganges,  and  his 
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ptoniB^  tfB  td  the  AmoaH  cargo^  Thi«  scMeoMiit  wat  ph>iM 
bf  Mn  Kubn,  wli6  was  frfaimtiff  in  mie  irf  the  canfles^  and  tmi^ 
Mtfu^ntly  was  iw^ating  ill  hia  6wAi  caustf;  siiiM,  by  ^viif  t»i-^ 
tinony  to  pny^  the  iiMg«  of  Canton^  to  atail  in  the  eauses  n 
which  he  bad  no  mtereat;  be  eatablisbed  it  in  hk  own  ennwy 
waA  in  fiiet  had  all  Ae  advantage'  of  his  own  eyidevee. 

Fourthly^  Upon  this  point  the  ibllowii^  cases  were  eited^ 
3  Caines  234.,  2  SalL  623<,  2  Bay  333^  S  Call.  3584,  f  John.  2t3ii 
5  John.  45.,  1  €!aai|A.  50.,  3  Caines  48.,  1  DalL264.^d  Do.  313., 
Ikmp  37a*  4  DiUl.  Walkei*  «8.  Snntfa^  Barnes's  notes,  445.,  d 
8alk«  €47. 

Lastly,  It  #as  doo  contended,  that  as  to  remedies  and  da- 
mages, the  fear  Isei  Where  the  suit  is  brought,  and  not  where 
tte  tioBtraet  is  liiade,  is  to  govern,  (ft) 

As  to  the  first  poilit  it  was  inowercd^  that  the  usage  of  trado 
aaid  foreign  ra^rs^  are  to  be  proved  like  any  other  faot;  an4^ 
oonsoiiiaeattly,  it  belmigs  to  the  Juty,  t6  decide  whMiM-  they  are 
proved  or  ti«^  As  to  the  eeustmetioii  of  fore%B  laWs^  wfaeii 
proved,  it  waaaiailtted  that  the  Court  il  t»  decide  u^rithen^ 
Bat  the  only  point  as  io  this  matter,  was,  whether  the  coudact  of 
Cotfsequa  proved  the  usage  at  not^  and  this  was'  propnriy  left 
to  the  Jtry.  Ho  Question  of  constnictiefei  areoe  in  tlie  canse. 

Secondly,  The  witnesses  relied  upon  to  p^ove  the  usage, 
saeh  aa  is  ccntended  for,  do  1^  no  means  eatnbliab  atfy  thing 
lik^  it  Their  evMenee  was  eipresal^  oonfined  to  eases  where 
BO  express  cemtTacft  was  aiadei 

tf  in  die  fi^e  of  a  contract,  to  fisrnisb  teas  rf  the  first  ^naiftyi 
iaHferior  teas  may  be  palmed  ifpeft  tbe  piirchvserir  beoavse  he 
h«a  eaamhiei  them,  to  see  whether  they  were  of  that  qinaHtyor 
Bst^  where  werfd  be  the  use  of  making  an  express  contract, 
sinoe  it  appfeara  by  the  evideaice,  tiiat  they  are  always  examia* 
ed;  and  that  without  doing  so,  the  grossest  impositions  may  be 
practised? 


(6)  $  John.  SM.,  f  Bar.  1001. 
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Wright  w.  Wells- 

If  fk  eanie  be  removed  from  a  State  Coort  by  the  defeodaDtt  and  the  plaintiff  de- 
olarea  ia  the  Cireuit  Court  of  the  United  Sutet  for  more  than  five  hundred 
dollars,  the  plaintiff  cannot,  by  a  release  of  paK  of  his  debt,  so  as  to  redooe  it 

'  to  less  than  fi?e  hundred  dollan,  take  away  the  jurisdietion  of  the  CirooH  Coort. 

Rule  to  show  cause  why  this  suit,  which  had  been  removed 
from  the  state  court*  should  not  be  remanded,  on  a  suggestion 
that  the  sum  demanded  is  less  than  fiye  hundred  dollars. 

After  this  suit  was  entered  in  the  state  court,  and  before  a 
declaration  was  filed,  the  defendant  filed  his  petition,  prajing 
that  the  cause  might  be  removed  into  this  court,  which  was 
directed  accordingly*  On  an  appearance  being  entered  in  this 
court,  the  plaintiff  filed  a  declaration,  and  laid  his  damages  at 
one  thousand  dollars. 

Mr.  Rawle  showed  cause,  and  relied  upon  the  damages  in  the 
declaration,  as  being  sufficient  to  maintain  the  jurisdiction  of 
this  court.  It  was  answered  by  Mr.  Lewi^,  for  the  plaintiff,  that 
the  sum  really  demanded  is  less  than  five  hundred  dollars,  as 
is  admitted  by  the  plaintiff  on  the  record. 

JBy  ihe  Court.  The  state  court  was  not  bound  to  grant  the 
petition  for  removal,  unless  it  was  satisfied,  that  the  sum  in 
dispute  amounted  to  five  hundred  dollars.  Having  done  so,  it 
follows,  that  that  court  was  so  satisfied.  In  this  court  the  plain- 
tiff has  laid  his  damages  at  five  hundred  dollars,  which  is  suf- 
ficient for  the  jurisdiction  of  this  court,  and  it  cannot  be  ousted 
by  the  plaintiff^  releasing  so  much  of  his  demand,  as  to  reduce 

it  below  that  sum. 

RuU  discharged^ 
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YouquA  !»•  NixoM  AKU  Walker, 

Action  on  a  promissory  note,  given  at  Canton,  for  teas. 

Where  the  defendant  eootraeted  to  deliver  teas  <]f  the  first  quatitj,  he  ii  not  exa 
eased  from  a  perfonnanee  of  his  nndertakiog,  by  proving  that  no  sneh  teas 
eould  be  obtained  at  the  market  He  is  anawerable  to  the  plaintiff  in  damages^ 
for  the  noo-performanee  of  sueh  an  agreement. 

The  defendant  contracted  to  deliver  a  eertam  nomber  of  boxes  of  teas,  of  first 
chop,  at  stipulated  prices;— a  subsequent  agreement  to  diminish  the  quantity 
and  the  price,  dctes  not  excuse  him  for  a  violation  of  the  eontraet  as  to  quality. 

How  damages,  for  tl|e  delheiyof  teas  of  a  quality  inferior  to  those  eontraotedfor, 
are  to  be  ascertained. 

1  HIS  was  an  action  on  a  Canton  note,  given  bj  the  defen* 
dants  to  the  plaintiff.  B7  the  agreement  of  the  plaintiff's  counsel, 
the  defendants  were  permitted  to  give  in  evidence,  the  breach  of 
a  contract  entered  into  by  the  plaintiff,  at  the  time  this  note  was 
given;  to  deliver  to  the  supercargoes  of  the  defendants'  ship,  a 
certain  number  of  chests  of  Young  H  json  tea,  of  the  first  chop^  at 
thtrtj-seven  tales  per  pichol.  It  appeared,  bj  die  evidence  of 
the  supercargoes,  that  after  the  contract  was  made,  and  after 
the  teas  from  the  country  had  come  in,  the  plaintiff  told  the 
-supercargoes,  that  the  teas  of  the  denomination  specified  in  the 
contract,  which  were  then  at  market,  were  generally  so  indif- 
ferent, that  he  should  not  be  able  to  procure  the  quantity  agreed 
for;  and  proposed  that  they  should  take  other  teas,  in  lieu  of  the 
Young  Hyson.  This  they  refused,  insisting  upon  the  contract* 
They  afterwards  agreed,  verbally,  to  reduce  the  quantity,  and 
the  plaintiff  promised  to  select  from  the  large  quantity  at  mar- 
ket, such  teas,  as  he  would  not  be  ashamed  to  put  his  chop  upon. 
The  teas  which  were  delivered,  were  of  three  different  qualities^ 
for  which  the  plaintiff  charged  forty,  thirty-eight,  and  thirty-six 
tales  the  pichol;  for  the  second  quality,  the  plaintiff  at  first  in- 
sisted on  charging  forty  tale,  but  the  supercaigoes  refused  to 
allow  it»  and  thirty-ei^t  tale  was  at  length  agreed  upon.  The 
supercargoes  knew,  that  the  parcels  delivered  were  of  different 
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Kuhn's  evidence  was  not  alone  relied  upon,  to  prove  tiie  set- 
tlement  made  by  Comequa,  in  relation  to  the  cargo  of  the 
Ganges*  Wharton  also  proved  the  same  fact  But,  even  if  the 
jury  were  influenced  by  Kuhn's  evidence,  still  it  was  unexcep- 
tionable, as  it  applied  to  two  of  the  cases;  and,  if  it  has  suffi- 
ciently established  the  usage,  the  Court  will  not  set  aside  the 
verdict  in  those  cases,  because  that  in  which  he  was  interested, 
was  founded  upon  improper  evidence. 

A  number  of  cases  were  cited,  to  show  that  interest  was  al- 
lowed on  damages  arising  from  a  breach  of  contract,  though 
not  liquidated,  if  there  exist  a  rule  by  which  they  are  capable 
of  certain  liquidation,  (c)  But  if  interest  ought  not  to  have  been 
allowed  on  these  damag«^s,  still' Consequa  has  not  been  injured, 
since  the  jury  have  improperly  given  him  twelve  per  cent  in- 
terest on  the  debt  due  to  him  by  the  defendants,  and  tbat  being 
disallowed,  the  verdict  would  be  so  nearly  what  it  now  stands, 
tiiat  the  Court  will  not,  for  a  trifling  diference,  direct  a  new 
trial.  The  reason  why  Consequa  was  not  entitled  to  interest, 
is,  that  WilUngs  and  Francis,  and  the  other  plaintifs,  attached 
lliis  ddit  in  their  own  hands,  to  answer  the  damages  to  which 
tiiey  were  entitied,  and  no  rule  of  law  is  more  clear,  than  that 
after  an  attachment  is  laid*  interest  in  the  hands  of  the  gar- 
nishee stops,  (i) 

Whether  a  creditor  can  lay  an  attachment  in  his  own  hands, 
is  a  question  which  has  been  aigued  in  the  case  of  Graighle 
and  Notnagle;  and  if  the  Court  should  decide  that  he  may,  the 
principle  will  apply  to  this  case,  tiie  plaintiffs  in  the  attachment 
having  succeeded  in  those  suits.  If  it  be  objected,  that  by  the 
agreement  of  the  parties  in  those  suits,  Consequa  was  permitted 
to  enter  an  appearance  in  one  of  them,  without  bail;  and  that  he 
has  given  bail  in  the  others,  by  which  the  attachments  were  dis- 

(c)  Walker  «t.  Smith,  4  DaH.,  3  Camct  S66.,  4  DdL  8tO.,  4  Man.  Rep.  108.^ 
^  Do.  4SS.,  1  Joha.  S15.  65.,  S  John.  8S0.,  8  Do.  446. 
(<0  8DaU.S15.,8crfBaiit€BAttaek.l08. 
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solved,  still  the  plaintifis  in  tiie  attachments  were  justified  in  re- 
taining the  money>  antil  their  claims  for  damages  should  be  decid- 
ed; and  besides  this,  the  agreement  recognises  this  right  to  retain. 
Upon  the  last  point  the  cases  noted  below  were  cited,  (e) 

WMBIJ^TGTOJr,  J.  The  written  or  statute  laws  of  foreign 

countries,  are  to  be  proved  bj  the  laws  themselves,  if  thej  can 

be  procured;  if  not,  inferior  evidence  of  them  may  be  received. 

The  unwritten  laws  or  usages  may  be  proved  by  parol  evidence, 

and  when  proved,  I  admit  that  it  is  for  the  Court  to  construe 

ihem,  and  to  decide  upon  their  effect.  Whether  the  law  or 

usage  is  sufficiently  proved  or  not,  is  a  question,  upon  which 

the  Court  may  express  an  opinion  or  not,  as  may  seem  proper.  I 

have  always  thought,  that  the  Court  may  give  an  opinion  upon  the 

weight  of  evidence,  if  it  be  believed  by  the  jury;  because  upon  a 

motion  for  a  new  trial,  upon  the  ground  of  the  verdict  being 

against  evidence,  the  Court  must  decide  whether  it  be  so  or 

not;  and  it  would  seem  to  follow,  that  the  same  opinion  might 

have  been  expressed  to  the  jury  on  the  trial.  But  the  Court 

may  decline  to  give  an  opinion  to  the  jury,  upon  the  weight  of 

evidence;  and  if  it  be  doubtful,  it  is  in  general  most  proper  to 

leave  it  to  the  jury.  There  is  certainly  no  error  in  the  Court 

pursuing  this  latter  practice,  and  it  is  even  doubted,  by  very 

great  authority,  whether  the  Court  ought,  in  any  case,  to  ex- 

{H^ess  an  opinion,  whether  a  particular  &ct  is  proved  or  not.  I 

do  not  concur  in  that  sentiment,  nor  have  I  acted  in  conformity 

with  it,  althou^  I  am  clearly  of  opinion,  that  the  Court  is  not 

bound  to  give  an  o[union  in  such  a  case.  The  present  case  was 

precisely  within  the  distinction  above  stated.  The  rule  laid 

down  in  the  case  of  Gilpins  «§.  Consequa,  (/)  was  conceived 

by  flie  Court  to  be  the  general  rule  of  compensation,  in  cases  of 

(e)dCrMiob  187^  8  John.  Rep.  105.,  1  Emerigon  188.,  1  John.  9uv  140., 
1  Cittnefl  408.,  8  John.  8<(S. 
(/)  Ante,  pag*  S5. 
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this  kind.  Btttk  if  aoooiUDg  to  the  liftage  «f  ildtf  trade  lit  CAiiUtii, 
a  diff^eilt  inltf  prevailed  there»  the  Cimrt  waa  ef  opiniooy  in  the 
present  casesi  that  that  rule  was  incorporated  into  the  contract^ 
and  ought  to  prevail  here.  This  is  still  my  opinion.  The  rate  of 
damages  to  be  recovered  for  a  breach  of  contract,  is  a  part  of 
the  right  to  which  the  injured  party  is  en1itled>  and  it  to  totally 
distinct  from  the  remedy  provided  for  enforcing  it.  In  the  for- 
mer case,  the  lea  loei,  where  the  conti'act  was  made  orbrokeat 
is  to  prevail)  in  the  latter,  the  Uv  loei  of  the  firumt  where  the 
remedy  is  provided. 

In  this  case^  the  only  e^den<ie  of  a  asage  different  from  the 
general  nile»  was  the  settlement  made  by  Goasequa  of  the  da- 
mages claimed  on  the  cargo  of  the  Ganges;  and  his  promise  to 
settle  the  claims  arising  from  the  cargo  of  the  Asi^  upon  the 
same  principle.  Bat  the  Court  coold  not  aadertake  to  say,  who- 
iher»  under  all  the  oir^umstanees  of  the  case,  settlements  and, 
agreements  were  evidence  of  a  nsags  consistent  with  them;  or^ 
whether  they  did  not  ptt>eeed  from  a  spirit  of  cencessAoo^  VO' 
luntarily  made  by  Consequst  for  which  he  might  have  had  parti" 
calar  reasons,  it  was  therefcre  left  to  die  juiy,  and  I  thiiA  pro- 
perly so#  to  decide  the  fact  one  way  or  the  ether.  Wfaenaimage 
is  so  established  as  to  leave  no  reasonable  doidit  of  its  existence^ 
it  becomes  a  part  of  the  laW;  and  the  Covrt  will  decide  open  it 
as  such,  withoot  requiring  it  to  be  again  j^roved.  Moot  of  the 
usages  of  trad^  have  at  some  period  been  proved  as  msttenef 
fact,  ami  when  sufficiently  estaUisbsd,  they  have  grown  int# 
laws.  The  rate  of  interest  in  China,  for  instance^  is  00  wdl  ea* 
iaUished  to  be  twelve  per  centam  per  ananm,  that  the  Court 
would  not  require  it  to  bo  proved. 

As  to  the  usage  of  the  trade,  attempied  to  be  poroved  by  Con- 
Sequa^  in  relation  to  the  pnrchasei  by  samples,  k  is  by  no  mtuam 
clear,  that  the  verdict  is  in  opposition  to  the  evidence.  The 
the  witnesses  eiamined  to  prove  it,  seem  not  16  hate  haid  in  view 
the  case  of  an  express  contract,  like  that  entered  into  in  thii  case; 
and  it  would  be  strange  indeed,  if  the  mere  examination  of 
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4amflea»  MAt  by  ike  H<iiig  nertkant  to  the  irarehaier,  should 
amottttt  to  a,  reaciMiiig  of  an  expresg  oontraet  bj  the  mepchant, 
ta  llelivep  tei|a  of  the  first  qvalitj.  It  would  be  too  mueh  to  con- 
strue an  act  so  umversally  practised,  into  a  waver  of  an  eiq>re8a 
warraafy. 

The  third  objectioB  to  the  yerdiet  must  pr^vaiL  The  settle- 
ment of  Consequa  with  Mr.  Kuhn,  in  relation  to  the  cargo  of 
the  Ganges,  and  his  promise  to  settle  upon  the  same  principles 
as  to  the  cai^  of  the  Asia;  was  the  onlj  evidence  to  prove  an 
usage  at  Canton,  as  to  the  rule  of  compensation,  opposed  to 
that  laid  down  in  the  case  of  Gilpins  i».  Consequa.  Kuhn  was 
the  witness,  called  to  prove  this  settlement.  The  establishment 
of  such  an  usage  swelled  the  damages  in  one  of  the  cases,  with 
which  the  jury  was  then  charged,  and  in  which  the  witness  was 
one  of  the  plaintiffs.  He  was  then  a  witness  in  his  own  cause, 
against  the  most  sacred  rules  of  evidence.  It  is  no  answer  to 
say,  that  the  verdict  may  have  been  founded  upon  other  testi- 
mony than  that  of  Kuhn.  It  is  a  sufficient  objection,  that  it  may 
have  rested  solely  on  his  evidence  or  have  been  influenced 
by  it.  It  was  contended  against  the  rule,  that  although  the 
Court  should  grant  a  new  trial  in  the  case  where  Kuhn  was 
one  of  the  plaintiffs,  it  is  no  reason  for  setting  aside  the  other 
verdicts.  To  this  the  answer  is,  that  Kuhn's  evidence  was  giVen 
under  the  influence  of  an  interest*  which  affected,  equally,  all 
the  cases.  K  the  danger  of  offering  a  temptation  to  peijury,  be 
the  reason  for  excluding  an  interested  person  from  giving  tes- 
timony, it  is  equally  applicable  to  the  cases  in  which  Mr. 
Kuhn  has  no  interest,  as  to  that  in  which  he  had.  These  ob- 
servations will  not  be  considered  as  applicable  to  this  respect* 
able  gentlemen,  otherwise  than  as  the  law  appUes  them  to  all 
men  indiscriminately,  who  are  directly  interested  in  the  cause 
in  they  which  testify. 

As  to  the  question  of  interest,  it  is  unnecessary  to  give  any 
opinion  at  this  time.  The  right  of  Consequa,  to  claim  it  upon 
the  debt  due  by  the  defendant*  will,  under  the  particular  cir- 
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cumstances  of  the  case,  deserve  serious  consideratioii  should 
the  cause  be  tried  again.  I  shall  be  better  pleased,  if  the  par- 
ties should  render  this  unnecessary,  by  a  compromise  upon 
just  principles. 

Rule  made  abioiMU. 

Messrs.  Binnej  and  IngersoU,  for  the  Rule. 

Messrs.  Bawle  and  Sergeant,  against  it 


(0 
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Lesses  of  Bowne  vs.  A&bvnolx  bt  al« 

Practiec^  ts  to  gnmttog  an  attachmeDt  for  eQitt»  againat  the  plaintiff  and  his  ueu- 

ritiea. 
For  mieh  cotts  at  the  plaintiff  is  liable,  the  Coort  will  grant  an  attachment. 

1  HIS  was  a  rule  obtained  bj  the  attorney,  clerk  and  marshal, 
officers  of  this  court,  upon  the  lessees  of  the  plaintiff,  and  his 
sureties  for  costs;  to  show  cause,  why  an  attachment  should  not 
issue  against  them,  for  their  fees  in  the  above  suit,  and  one 
other,  for  services  rendered  to  them,  and  for  which  they  are 
liable. 

It  appeared  that  in  one  of  the  cases,  judgment  was  rendered 
against  the  defendant;  and  in  the  other,  against  the  casual  ejec- 
tor, the  tenant  having  refused  to  enter  into  the  common  rule. 

Mr.  Wallace  for  the  plaintiff  and  his  securities,  showed  cause, 
and  contended,  for  the  securities,  that  according  to  the  form  of 
the  recognizance  entered  into  by  them,  they  are  discharged  from 
their  liability,  the  plaintiff  having  succeeded  in  both  actions. 
The  form  is,  that  if  the  plaintiff  iloes  not  prosecute  his  suit  to  tffect, 
and  does  not  pay  the  costs  of  his  suit^  the  sureties  will  pay  the 
same.  As  to  the  plaintiff,  he  admitted  he  was  liable  for  such  of 
the  fees  as  the  officers  might,  according  to  the  practice  of  this 
state,  have  required  to  be  paid  down,  but  not  for  the  others. 

WMHI^rOTOJ>r,  J.  The  recognizance  or  obligation  entered 
into  by  the  sureties  in  this  case,  was  given  under  a  rule  of 
Court,  obtained  upon  the  ground  of  the  residence  of  the  plaintiff 
being  oat  of  this  district.  The  form  which  has  been  devised  for 
this  purpose,  is  totally  different  from  that  which  was  contempla- 
ted by  the  standing  rule  of  the  Court,  tiie  object  of  which  was, 
to  secure  the  officers'  fees,  at  all  events;  leaving  the  plaintiff  to 
recover  them  from  the  defendant,  when  he  succeeded  on  the  trial. 
According  to  the  form  of  the  undertaking,  in  this  case,  it  is  clear 
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that  the  securities  are  discharged  from  liability;  one  of  the  con- 
ditions not  haying  taken  place,  upon  which  they  bound  them- 
selves  to  pay.  As  to  the  plaintiff  himself,  he  b  certainly  liable 
for  fees  legally  due  by  him  to  the  officers;  and  the  Court  will 
enforce  the  payment  of  the  same  by  an  attachment  The  form 
of  the  recognizance,  to  be  entered  into  by  the  securities,  must 
be  changed  in  respect  to  future  cases,  so  as  to  conform  to  the 
intention  of  the  rule  of  court. 

Rule  made  ofaotoia  at  to  HupUdnii^. 

Mn  Sergeant  for  the  motion. 

Mr.  Wallace,  contra. 


\ 
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Nelsoit  et  al.  Appellants*  vs.  United  States,  Appellees. 

Condcmnatkm  of  a  veMel^  and  part  of  her  cargo^  for  a  brcaeh  of  the  noa-ljnporta* 
tion  laws. 

Hourerer  positive  evidence  may  be.  Its  effects  viU  be  done  away,  by  suspicions 
eireamstaDecs. 

TkeCimit  Court  will  kne  JJiien  Btg^oitrf^  for  th«  purpose  oTobtainhif  tostl- 
noajt  when  the  gOTerameBt  of  the  place  where  the  evidence  is  to  be  obtaineda 
will  not  permit  a  commissioB  to  be  exeented. 

Form  of  Letters  Rogatory  (note). 

If  all  the  interrogatories  which  accompany  a  commission,  are  sabstantiaHy,  al- 
thOQgh  not  ibrmaily  answered,  it  is  sufficient;  and  tin's  principle  applies  as  well 
t0  erideMe  ohtahied  imder  Letters  Rogatory,  as  to  answen  awler  a  eomnission. 

After  affimanee  of  the  aentetoee  of  condemnation  of  the  Diatnct  Court,  for  a 
breach  of  the  rerenoe  or  non-importation  bws,  the  Court  will,  forthwith,  on 
motion,  give  judgment  against  the  claimant  and  his  sureties,  on  the  bond  given 
npOD  the  deUfeiy  of  the  cargo  to  hSm,  at  the  appraised  value. 

1  HIS  was  UBL  appeal  from  liie  District  Court  of  Pennsylvania* 
where  a  pro  fmrma  decree,  upon  an  information  fiied  by  the 
district  attorney,  had  been  entered  in  favour  of  the  United  States. 

The  inferaation  was  founded  upon  a  breach  of  the  non-im- 
portation law,  for  importing  into  the  United  States,  from  the 
Havanna,  a  cai^  of  mm,  sugar,  coffee,  molasses  and  copper; 
the  growth,  produce  or  manufacture  of  a  British  colony*  The 
copper,  molasses  and  sugar,  were  claimed  by  Joseph  £•  Tatem 
as  his  property;  the  rum,  was  claimed  by  Abbott,  for  himself 
and  Nelson,  the  master  and  owner  of  the  vessel;  and  the  vessel 
called  the  Perseverance,  was  claimed  by  Nelson* 

The  materia^  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court 

WMHIM'&TOM',  J.  As  there  is  no  claim  interposed  for  the 
'CoSee,  the  sentence  of  the  District  Court,  must  of  course  be  af- 
firmed. As  to  the  copper,  molasses  and  sugar,  claimed  by  Jo- 
seph S.  Tatem,  hia  ownership  in  the  same»  is  made  out  by  all 
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the  ordinary  documentary  proof»  and  there  is  not  the  slightest 
evidence  in  the  cause>  to  induce  a  suspicion  that  these  articles 
were  the  growth  or  manufacture  of  Great  Britain  or  of  any  of 
her  colonies  or  her  possessions*  The  decree,  therefore,  as  to 
these  articles,  must  be  reversed.  The  only  question,  which 
was  seriously  contested  at  the  bar,  related  to  the  ninety-seven 
hogsheads  of  rum,  claimed  by  Abbott,  for  himself  and  Nelson. 
For  the  United  States  it  was  insisted,  that  this  article  was 
manufactured  in  one  of  the  British  West  India  islands,  and  on 
the  other  it  is  asserted  to  be  of  Spanish  origin.  To  establish  the 
fact,  on  the  one  side,  and  on  the  other,  a  number  of  witnesses  have 
been  examined;  all  or  most  of  whom,  professed  themselves  to 
be  well  acquainted  with  the  flavour  and  strength  of  rum  made 
in  the  British  islands.  The  number  of  witnesses  was  nearly 
equally  divided,  one-half  pronouncing  the  rum  to  be  of  British 
origin,  the  other  half  declaring  a  different  opinion;  and  the  lat- 
ter have  relied  for  their  support,  not  only  upon  the  flavour,  but 
upon  the  strength  of  the  spirits,  and  upon  the  quality  and  make 
of  the  casks  containing  the  same.  In  aid  of  the  testimony  given 
in  favour  of  the  claim,  we  have  the  depositions  of  sundry  wit- 
nesses, taken  at  the  Havaana,  under  Letters  Rogatory  awarded 
by  this  Court  (a)  These  witnesses  swear  most  positively;  that 

(a)  A  eommiirioD,  in  the  usual  fohn,  had  been  issued  out  of  the  District  Court 
to  Havanna,  but  the  authorities  there  prerented  iu  exeeutaon.  Any  attempt  to 
take  testimony  under  it,  was  deemed  an  interferenoe  with  the  rights  of  the  Judi- 
cial tribunals  there.  Letters  Rogatory,  according  to  the  form  and  practice  of  the 
ciril  law,  were  issued,  and  the  testimony  was  obtained.  The  following  is  a  copy 
of  the  Letters  Rogatory. 

UNITED  STATES.  7  «  , 

DlSniCT  OF  PxirKSTLTAllIA.      5 

The  PreHdeni  ^fthe  United  Staiet,  to  any  Judge  or  Tribunal^  hmxng  JurUdic^ 

Hon  of  civil  caute*  at  Havanna^  Gbxitiivo: 

Whsakas  a  certain  suit  is  pending  before  us  in  which  John  D.  Nelson,  Heniy 

Abbott  and  Joseph  E.  Tatem,  are  the  claimanto  of  the  schooner  Perseverance 

and  cargo,  and  the  United  States  of  America  are  the  defendants;  and  it  has  been 

ipggested  to  as,  that  there  are  witnesses,  residiog  withb  your  jurisdiction,  with- 
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the  ninety-seven  hogsheads  of  rum,  shipped  on  board  the  Per- 
seVerance»  were  manufactured  at  the  Havanna»  by  Solere,  one 
of  the  witnesses,  and  sold  to  Medina,  another  of  the  wit- 
nesses; and  by  him  sold  to  Nelson  and  delivered  on  board  the 
Perseverance.  To  these  depositions,  objections  have  been  made, 
the  chief  of  which  is,  that  all  die  interrogatories  were  not  an* 
swered.  To' this  it  has  been  answered,  that  thej  are  all  substan- 
tiallj  though  not  formally  answered.  If  this  be  the  case,  this 
Court  have  decided  in  former  cases,  that  it  is  sufficient,  even 
where  the  depositions  were  taken  under  commissions,  and  con- 
sequently by  persons  appointed  by  and  acting  under  the  autho- 
rity of  this  Court  The  reason  for  dispensing  with  a  strict  per- 
formance of  the  duty  imposed  upon  those  who  take  the  deposi- 
tions applies,  a  fortiari,  in  a  case  where  a  foreign  government 
refuses  to  suffer  a  commission  to  be  executed  within  its  juris- 
diction, and  deputes  persons,  appointed  by  itself,  to  take  the 
depositions.  This  being  the  policy  of  the  Spanish  government, 
this  Court,  instead  of  sending  a  commission  in  the  present  cas^ 
was  induced  to  send  Letters  Rogatory,  which  have  been  exe- 
cuted by  persons  appointed  by  the  governor  of  Cuba.  In  such 
a  case,  where  the  business  is  taken  out  of  the  hands  of  persons 
appointed  by  the  Court,  the  ends  of  justice  seem  to  require  a  de- 
parture, in  some  degree,  from  the  ordinary  rules  of  evidence. 
To  what  extent  this  departure  should. go,  has  never  yet  been 
decided  in  this  court,  and  it  is  not  necessary  at  present  to  lay 

•Dt  vbow  testimonj,  JQstiee  enoot  eompletely  be  done  between  tbeuid  partiei. 
We  therefore  reqaeit  yoa,  that  in  furtfaeranoe  of  justice,  jou  will,  by  the  proper 
and  naual  proeeaa  of  joar  eoort,  eauae  soeh  witneaa  or  witneaaes,  as  ihall  be  nam- 
ed or  pointed  oot  to  yon  by  the  aaid  partiea,  or  either  of  them,  to  appear  before 
yoo,  or  aome  eompetent  person,  by  yon  for  tiiat  purpose  to  be  appointed  and  an> 
thoriaed,  at  a  precise  time  and  place  by  you  to  be  fixed,  and  there  to  answer  on 
their  oaths  and  alBrmations,  to  the  scTeral  interrogatories  hereunto  annexed;  and 
tbet  yoa  will  cause  their  depositions  to  be  committed  to  wilting,  and  returned  to 
us  under  cover,  duly  doaed  and  sealed  up  together  with  these  presents.  And  we 
shall  be  ready  and  willing  to  do  the  same  for  yoa  in  a  aioular  case  when  reqnired. 
Witaesa,  fee. 
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down  the  limitatioii;  because  I  am  aatiAfied,  that  if  the  cause 
rested  solely  upon  the  testimony  of  the  witnesses  examined  to 
prove  the  origin  of  the  rum;  the  weight  of  evidence,  to  which 
there  can  be  no  exception,  is  in  favour  of  the  point,  contended 
for  by  the  claimant,  that  it  was  not  manufactured  in  a  British 
island* 

But  if  the  evidence  to  establish  this  point  were  much  stronger 
than  it  is,  the  case  is  crowded  with  circumstances  of  suspicion, 
too  violent  to  be  overcome.  In  the  first  place,  there  was  not  oa 
board  of  this  vessel  at  the  time  of  seizure,  any  of  the  ordinary 
muniments  of  property,  either  in  Abbott,  in  Nelson,  or  any  other 
person.  There  was  no  invoice.  Bill  of  loading,  Bill  of  parcel^ 
Accounts,  or  paper  of  any  kind;  nor  has  any  attempt  been  made 
to  account  for  the  absence  of  these  documents.  It  was  contend- 
ed, that  the  title  of  Nelson  to  the  rum,  was  proved  by  the  evi- 
dence of  Solere  and  Medina;  and  that  his  possession  is  suft« 
eient  to  establish  his  title.  Still,  however,  this  does  not  account 
for  the  want  of  the  ordinary  documentary  proof  of  property ;  and 
consequently,  does  not  relieve  the  case,  from  the  suspicion  which 
this  circumstances  fixes  upon  it.  If  the  transaction  was  lair  and 
legal;  if  the  rum  was  really  manufactured  in  a  Spanish  island; 
what  reason  can  be  assigned,  for  the  absence  of  those  papers, 
which  never  fail  to  accompany  a  legal  importation?  Besides,  the 
mm  is  claimed  by  Abbott,  for  himself  and  Nelson,  although 
Nelson  himself  was  in  court,  and  filed  a  claim  for  the  vessel. 
Independent  of  the  objection  to  the  claim  itself,  for  this  reason, 
the  manner  in  which  it  is  made,  furnishes  an  additional  ground 
of  suspicion  against  the  fairness  of  the  transaction.  As  to  Ab- 
bott, he  has  not  produced  the  slightest  evidence  of  ownership; 
and  Nelson  has  no  other-  evidence,  than  that  which  has  been 
before  noticed. 

Second.  Another  strong  circumstance  of  suspicion,  is  the 
false  destination  of  the  vessel,  and  the  consignment  of  the  cargo. 
The  manifest^  which  was  delivered  by  the  master  to  the  custom 
house  officer,  states  that  the  destination  was  to  Cadiz,  and  that 


APRIL  TEBM;  1816.  M9 

Nelson  et  al.  vt.  UQited  Statei. 

the  Teasel  put  into  this  port  in  distress*  for  the  purpose  of  re« 
peirs.  It  also  states,  that  the  rum  was  consigned  to  Abbott  of 
Cadiz.  But  Abbott  resided  in  Philadelphia;  and  if,  as  is  now 
contended,  upon  the  total  want  of  evidence,  to  prove  property 
in  Abbott,  Nelson  is  the  owner,  what  reason  can  be  assigned, 
for  making  the  consignment  to  any  other  than  himselfP 

Third.  From  the  time  this  vessel  entered  the  Delaware  bay^ 
the  entries  in  the  log  book  ceased;  and  to  account  for  this  ex* 
traordinary  omission,  a  very  extraordinary  and  absurd  reason, 
is  ass^ed  by  the  mate,  viz.  that  the  weather  was  so  cold,  as 
to  prevent  him  from  writing.  It  would  have  been  less  a  ground 
•f  suspicion,  if  no  reason  had  been  assigned,  than  to  offer  one, 
•o  obviously  untrue  and  ridiculous.  Upon  the  whole,  I  am  clearly 
•f  opinion,  that  the  rum  and  the  vessel  are  liable  to  forfeiture. 

The  decree  of  the  District  Court  was  affirmed,  as  to  the  vessel, 
rum  and  coffee;  and  reversed  as  to  the  rest  of  the  cargo. 

After  the  decision  was  made,  in  the  preceding  case,  the  Dis* 
trict  Attorney,  moved  the  Court,  to  enter  up  judgment  on  the 
bond,  which  had  been  given  by  the  claimant  of  the  rum,  and  his 
sec«rity»  upon  the  order  of  the  District  Court,  to  deliver  the 
same  to  the  claimants*  He  referred  to  2  Laws  United  States* 
page  65^  S  Ditto,  page  221.,  Acts  of  1769  and  1799;  which  he 
contended,  could  only  apply  to  the  District  Court,  so  far  as  it 
required  the  lapse  of  twenty  days,  before  the  judgment  is  to  be 
rendered.  1  Gallison's  Rep.  145.  2S7.,  H.  Blac.  164. 

On  the  other  side,  it  was  contended;  that  the  case  from  Gal* 
lison's  Reports  was  against  the  motion;  and  that,  upon  the  con- 
struction of  the  89th  section  of  the  act  of  1799,  this  Court  can* 
not  give  judgment  on  die  bond,  except  in  open  court,  and  after 
twenty  days^  from  the  day  when  the  sentence  of  condemnatira 
passed.  Besides,  it  was  contended,  that  the  sureties  have  a  real 
defence  to  make  in  this  case;  the  substance  of  which  is,  that 
after  tiie  rum  was  delivered  to  the  claimant,  he  gave  his  sureties 
a  lien  on  it»  to  induce  them  to  join  htm  the  bend.  That  the  mm 
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WEB,  afterwards,  taken  in  execution  bj  the  marshai,  to  satisfy  a 
jadgment  obtained  by  Ihe  United  States,  for  duties  due  to  them, 
the  amount  whereof  was  satisfied  bj  the  sureties;  which  they 
claim,  as  a  set  off  agunst  their  bond,  the  marshal  having  inti* 
mated  an  opinion,  that  such  a  set  off  would  be  allowed. 

WJi8HIJ>rOTOJ\r,  J.  This  defence,  could,  bj  no  means, 
avail  the  sureties,  even  if  the  marshal  had  made  the  most  ei- 
press  promise,  that  the  money  paid  by  them,  should  be  credited 
against  their  bond;  because  that  officer  has  no  power  to  bind 
the  United  States,  by  any  promise  which  he  may  make.  If  the 
fact  be,  that  Nelson  pledged  the  rum  to  his  sureties,  to  secure 
them  against  their  undertaking  for  him,  and,  if  in  consequence 
thereof,  they  might  have  contested  the  right  of  the  United 
States,  to  levy  an  execution  on  it;  still,  as  they  voluntarily  per- 
mitted the  execution  to  be  levied  on  it,  and  paid  the  money, 
Aey  cannot  now  complain,  and  offset  the  money  so  paid. 

As  to  the  main  question,  the  89th  section  of  the  act  of  1799, 
seems  to  consider  the  bond,  which  is  directed  to  be  given  by 
the  claimant,  for  the  appraised  value  of  the  property,  in  nature 
of  a  stipulation,  according  to  the  ordinary  course  of  the  admi- 
ralty; or  else,  it  would  hardly  have  directed  judgment  to  be  en- 
tered on  it,  without  further  delay,  after  the  expiration  of  the 
twenty  days.  But  the  delay  was  cleariy  intended  to  be  confin- 
ed to  the  District  Court,  where  without  further  delay,  the 
judgment  might  be  rendered.  It  is  totally  inapplicable  to  the 
Circuit  Court;  because,  the  whole  design  of  the  provision  would 
be  defeated,  if  that  Court  were  bound  to  wait  twenty  days,  after 
the  sentence  of  condemnation,  before  judgment  could  be  en- 
tered on  the  bond.  I  entirely  concur  in  the  decision  of  the  Court, 
in  the  case  of  the  Alligator,  Gallison  145.;  and  shall  in  con* 
formity  with  it,  direct  judgment  to  be  entered  on  the  bond  given 
in  this  case. 

Mr.  C.  J.  Ingersoll,  District  Attorney,  for  the  United  States. 

Messrs.  Ingersoll  and  Peters,  for  the  claimants. 

(1) 
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Worth  AN  tv.  Contnohax. 

Th€  Court  vill  not  dictate  to  tbe  marahal,  what  retorn  he  thall  make  to  |>roaeii 
in  hit  hands.  He  natt  make  hit  return  at  hii  peril,  and  anj  person  i^jored  by 
H,  may  liare  his  legal  remedj  for  such  return. 

It  is  not  a  snffieient  return  ton  venditioni  exponoi,  "  that  A.  B ',  to  vhora  the  pro- 
perty was  struck  off  at  the  sale,  has  neglected  and  refused  to  comply  with  the 
terms  of  sale.**  It  is  the  duty  of  the  marshal,  to  offer  the  property  at  sale  again, 
if  he  had  time  to  do  so;  and  if  not,  by  a  proper  return,  enable  the  plaintiff  to 
take  out  an  o&ia  venditioni  exponaa, 

Afterthe  marshal  is  commanded  by  the  writ,  to  bring  the  money,  the  proeeedi 
of  a  sale,  into  court,  he  may  pay  it  to  the  plaintiff  on  the  execution,  on  his  re* 
sponsibility,  for  the  right  of  the  plaintiff  to  receiTe  it. 

The  Court  will  not  interfere,  in  a  summary  way,  to  distribute  money,  the  pro* 
eeedsof  an  execotioo,  or  decide  on  the  rights  of  those  who  claim  it,  nnleM  the 
money  be  paid  into  eoort 

Quew,  if  the  purchaser  of  property,  sold  under  a  vetidiHoni  exponoi,  may  pay 
tbe  plaintiff  in  the  execution. 

1  HIS  was  a  rule  upon  the  marshal,  to  show  cause,  why  he 
should  not  return  the  writ  to  the  following  effect,  viz.  ^  that  the 
property  levied  upon,  has  been  sold,  and  the  purchaser  retains 
the  money  in  his  hands,  by  virtue  of  a  prior  lien." 

After  ai]^ment,  Waahingtout  J.  dischai^d  the  rule;  the  Court 
not  thinking.it  proper,  to  dictate  to  the  marshal,  what  return 
he  should  make,  to  process  put  into  his  hands  to  execute.  He 
must  make  his  return  at  his  peril;  and  if  false  in  fact,  or  insuf- 
ficient in  law,  any  person  injure^  thereby,  has  a  legal  remedy 
for  any  injury  he  may  sustain. 

After  this  decision,  the  following  rule  was  obtained,  viz. 

^'Rttie  upon  the  marshal,  to  show  cause  why  he  should  not 
execute  a  deed  to  F.  West,  for  the  land  by  him  purchased,  at 
the  sale  of  the  defendant's  property,  under  a  vendUioni  eaponaa, 
at  the  suit  of  the  plaintiff." 

The  return  made  by  the  marshal  on  the  veindiHoni  ejBpanoi, 
was  as  follows:  "  By  virtue  of  the  annexed  writ,  I  exposed  to  puh- 

2  H 
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lie  sale,  on  the  £9th  day  of  Noyember,  at  the  Coffee  House  in  the 
city  of  Philadelphia^  all  the  right.  Sec.  of  David  H.  Conyngham, 
in  the  hereafter  described  property;  when  the  same  were  stmck 
off  to  several  persons,  whose  names  are  annexed  to  the  descrip- 
tion of  the  property,  being  the  highest  and  best  bidders,  at  the 
prices  opposite  to  their  names."  Then  followed  the  description 
of  the  lands,  and  the  names  of  the  purchasers,  and  amongst  them 
F.  West,  a  purchaser  to  the  amount  of  twenty-eight  thousand 
nine  hundred  and  twenty-five  dollars.  "  But  the  said  F.  West, 
"  has  neglected  and  refused  to  comply  with  the  terms  of  sale, 
*'  and  pay  the  purchase  money  aforesaid,  tuJ^  Annexed  to  tiie 
return,  but  forming  no  part  of  it,  or  referred  to  in  the  return, 
was  the  following  paper,  viz« 

WorhMH  vs.  CatufnghmLf^Cwcmt  Conrt^  VendUiowi  Eatponas. 
Sin, 

Francis  West  became  a  purchaser  at  the  marshal^  sale,  under 
the  above  venditioni  exponas^  to  the  amount  of  twenty-eight 
thousand  nine  hundred  and  twenty^flve  Mlarsc  Ym  are  hereby 
authorised  to  credit  said  Francia  West»  with  the  asMHint  above 
speciied,  out  of  the  judgment  in  favour  of  tike  pUialiff  above 
named;  which  is  the  earliest  lien,  and  anMwmta  to  a  sum  greatly 
exceeding  the  purchase  by  F.  Weal;  and  ao  far  a»  the  plaintiff's 
right  extends)  yeu  will  consider  this  credit^  %  paynenjt  by  F* 
West 

(S^ned)  J^  R.  kamsoLL,  .Moniey/or  ih^  Plaintig. 

Bifeaedto.tikeMm'shal. 

In  support  of  the  rule,  it  was  contended  by  Messrs.  Jared 
and  Joseph  R.  IngersoU;  that  the  return  was  tantamount  to  a  re- 
turn, that  the  purchase  money  had  be^n  paid  to  the  plaintiff;  and, 
therefore,  the  marshal  ought  to  be  directed,  to  execute  a  deed 
to  F.  West,  the  purchaser. 

The  rule  waa  opposed  by  Mr.  Wallace,  who  contended;  that 
even  if  the  Court  ought  to  interfere  in  this  summary  way,  still  it 
would  be  improper  to  order  a  <;onveyance  to  be  made  to  the  pur- 
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cbaaerj  in  tBe  face  of  the  return,  which  states  that  the  purchase 
money  has  not  been  paid.  The  order  of  the  plaintiff's  attorney 
fertns  no  part  of  the  retanif  and  cannot  therefore  be  noticed 
by  the  Court 

* 

WASHUfGTQJ^,  J.  The  return  made  to  this  writ,  taken  by 
itself,  is  unquestionably  an  insufficient  one;  in  as  much  as  it 
amounts  to  sayings  that  the  exigency  of  the  writ  has  not  been 
complied  with«  and  yet  it  assi|^  no  legal  reason  for  the  failure. 
fir  the  purchasers  refused  to  comply  with  the  terms  of  sale,  it 
was  the  same  thing  as  if  the  land  had  not  been  struck  off  to 
them;  and  the  marshal  might,  and  it  was  his  duty  to  offer  the 
proper^  again  to  sale«  If  he  had  not  time  to  do  so,  he  might 
kif  e  made  a  proper  return  to  that  effect*  and  an  Mas  vmiMwi 
eMp9mi8  wmild  have  iseoed*  But  all  that  appeare  by  this  return 
»i  that  no  eflbetual  sale  has  been  made,  and  if  soi  how  can  this 
Govt  order  the  marshal  to  make  a  conveyance? 

AUhong^  the  writ  commands  the  marshal  to  bring  the  money 
into  court,  and  Id  strictness  he  ought  to  do  so^yethe  may  pay  it 
to  the  plaintiff  if  he  chooses;  and  this  would  be  a  sufficient  return 
to  the  writ*  If  he  has  any  doubt  as  to  the  right  of  the  plaintiff 
te  receive  the  money,  he  may  pay  it  into  court,  aifd  dischavge 
himself  ffom  ail  responsibiHty;  or,  if  a  third  person  claims  a 
ri^  to  the  nmniey^  he  may  obtain  n  rule  upon  the  marshal,  to 
show  cause  why  the  money  should  net  be  paid  into  coutft^  and 
when  tins  is  ordered,  such  person  may  assert  his  superior  right 
to  the  money  or  any  part  of  it,  over  that  of  the  plaintiff  under 
whose  exectftmn  the  money  mts  levied';  and  the  Court  Witt,  in 
its  discretion,  hear  and  deteruMtttf  these  eoiitested  claims,  upon 
a  rule  to  show  cause.  But  this  Court,  or  the  court  of  the  state,  have 
in  no  instance,  to  my  knowledge,  interposed  in  a  summary  way 
to  distribute  the  money  or  to  decide  the  rights  of  the  claimants 
to  it,  or  in  any  incidental  question,  in  relation  to  the  money; 
unless  it  has  first  been  brought  into  court:  and  great  inconve- 
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niency,  perhaps  injosticey  might  arise,  if  such  a  practice  were 
to  be  introdaced. 

This  opinion  is  founded  upon  the  marshal's  return.  But  he  has 
annexed  to  the  writ,  though  the  return  has  no  reference  to  it,  a 
paper  signed  by  the  plaintiff's  attorney,  addressed  to  tlie  mar- 
shal; which,  in  substance,  directs  him  to  credit  the  execution 
with  the  sum  bid  by  P*  West,  as  if  it  had  been  paid.  It  is  con- 
tended, in  support  of  the  rule;  that  this  paper  amounts  to  an 
acknowledgment  that  the  plaintiff  has  received  the  purchase 
money  from  West,  and  consequently  that  he  is  intitled  to  a 
conyeyance.  But,  the  short  answer  to  this  aipiment  is,  that  this 
paper  forms  no  part  of  the  return,  and  is,  in  fact,  at  Tariance 
with  it.  The  return  is,  that  the  purchaser  has  refused  to  com- 
ply with  the  terms  of  sale,  and  to  pay  the  purchase  money;  and 
this  paper  states,  that  he  has  satisfied  the  plaintiff.  But  has  the 
purchaser  a  right  to  pay  the  money  to  the  plaintiff,  against  the 
will  and  without  the  consent  of  the  officer?  I  am  by  no  means 
clear  that  he  ought  to  do  so;  since  the  marshal  may  pay  off 
prior  mortgages  and  executions,  which  he  would  have  been  pre- 
vented from  doing,  if  the  purchaser  might  pay  the  purchase 
money  immediately  to  the  plaintiff  Upon  this  point  however  I 
pve  no  decided  opinion,  further  than  to  state,  that  in  a  contest- 
ed case,  where  such  payment  has  been  made,  I  should  not  feel 
disposed  to  interfere,  in  a  summary  way,  to  compel  the  marshal 
to  make  a  conveyance  to  the  purchaser. 

Sukdueharged. 

Messrs.  Jared  and  J.  R.  Ingersoll,  for  the  iiiotions. 
Mr.  Wallace  against  the  rule. 
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OlUtOBLB  tV.  NOTHAOLB  AND  MoMTMOIXIK. 

A  foreignVtaebmeDt*  may  be  laid  on  property  in  the  hands  of  the  plaintiff  in  the 

attaefament 
Form  of  proeeedingt  under  the  foreign  attachment  law  of  PeoniyWania;  and  an 

examination  of  the  practiee  nnder  the  tame,  and  of  the  prinoiplea  by  vhioh  it 

ia  regulated. 
When  the  gamiahee  is  plaintMT,  there  ia  no  neeeaaity  for  a  aummoDa^  •drefadOB^ 

interrogatoriet,  or  any  eoercive  proeeaa,  againat  himself. 
Lands  are  snbjeet  to  a  foreign  attaehment,  in  Pennsylvania. 
Mede  of  proeeeding>  where  there  is  no  garnishee,  or  when  lands  are  attached. 
Qifere.  Whether  under  the  forogn  attaehment  law  of  Pennsylvania,  it  ia  neoee- 

sary,  that  the  plaintiff  who  haa  attaohed  the  property  of  the  defendant  in  his 
•  own  poasfssion,  should  obtain  a  judgment,  that  he  retain  the  property  inaatis- 

iaedon  of  his  debt 

JL  HE  case  b  stated  in  the  opinioa  of  the  Coart 

WJi8HIJfQT0J^^  J.  This  is  an  action  of  debt,  to  recover  the 
amount  of  a  promissory  note.  The  defendants  plead,  that  since 
the  last  continuance  of  this  action,  a  writ  of  foreign  attachment 
had  issued  out  of  this  courts  against  the  plaintiff;  a  subject  of 
France,  at  the  suit  of  Frederick  MontmoUin,  a  citizen  of  Penn- 
sylyania,  assignee  of  Joseph  Coulon,  also  a  citizen  of  the  same 
state;  to  answer  on  a  plea  of  trespass  on  the  case;  which  writ, 
was  laid  and  served,  on  all  the  goods  and  chattels,  monies  and 
effects  of  the  plaintifl^  in  the  hands  and  possession  of  the  defen- 
dants; with  an  averment,  that  the  said  John  J.  Graig^e,  in  the 
said  writ  of  attachment  mentioned,  and  the  plaintiff*  in  this 
cause,  are  one  and  the  same,  and.  not  other  or  diff'erent  per- 
sons; and,  that  the  said  writ  of  attachment  remains  in  full  force, 
and  undetermined.  The  plea  concludes  with  an  averment,  and 
prays  judgment  of  the  writ  issued  in  this  case,  and  that  the 
same  may  be  quashed. 
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To  this  plea  there  is  a  general  demurrer^  and  the  only  ques- 
tion that  can  arise,  is  upon  the  validity  of  the  plea. 

The  question  argued  at  the  bar  was,  whether  a  oreditor  can 
lay  a  foreign  attachment  in  his  own  handtf.  This  question  how- 
ever does  not  arise  on  these  pleadings,  since  it  does  not  appear 
from  them,  that  the  Frederick  Montmollin,  who  was  pbdnliff 
in  the  action,  and  the  defendant  F.  Montmollin  are  the  same 
persons.  In  order  to  have  brought  this  question  forward,  the 
plaintiff  should  have  replied  to  that  fact  Nevertheless  as  it  is 
high  time,  it  being  upwards  of  a  century  since  the  foreign  at- 
tachment law  past,  that  this  question  should  be  put  to  rest; 
the  Court  deems  it  proper  to  express  an  opinion  upon  it,  at  this 
time. 

The  ordinary  proceedings  in  a  foreign  attachment,  commence 
with  the  writ  of  attachment;  which  is  to  be  served  on  the  goods 
and  chattels  of  the  debtor,  in  whosever  hands  or  possession  the 
same  may  be  found;  or  upon  any  person,  who  may*be  indebted 
to  the  defendant  in  the  attachment  Upon  the  return  of  the 
writ,  the  garnishee  is  to  enter  an  appearance,  which  is  gene- 
rally by  attorney,  unless,  under  the  provisions  of  the  act  of  As- 
sembly of  Pennsylvania,  a  clause  of  eapia$  is  inserted  in  the  writ; 
in  which  case  he  must  give  bail  for  his  aj^kearance.  Judgment  by 
default  is  then  entered  against  the  defendant^  as  a  matter  at 
course,  at  the  third  court  after  the  writ  issued;  unless  he  puts  in 
bail.  After  this,  a  scire  facioB  issues  against  the  garnishee,  to  show 
cause,  why  the  plaintiff  should  not  have  execution  against  him,  of 
tiie  defendant's  property  attached  in  his  hands.  To  tfns  writ  the 
garnishee  may  plead  the  general  issue,  nulla  hami;  or  any  q>e- 
cial  matter,  tending  U^  show,  that  the  efi^ts  in  his  hand,  or  the 
debt  due  by  him  to  the  defendant,  ought  not  to  be  condemned 
If  the  issue  is  found  against  Hit  garnishee,  or  if  he  should  not 
appear  and  plead;  judgment  is  rendered  agsinst  him,  upon 
which  an  execution  will  issue.  In  aid  of  this  procem^  the  plaintiff 
may  compel  the  garnishee  i»  vaster,  on  oath,  to  intevrogiito* 
ries,  to  be  propounded  to  him;  calculated  to  dhmr  fron  bam  a 
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discorery  of  all  the  property  of  the  defendant,  which  he  has  in 
hia  hands,  and  of  the  debts  which  he  may  owe  him. 

The  absurdity  of  process  issuing  against  the  plaintiff  in  the 
attachment,  at  his  own  suit,  his  answering  his  own  interrogato- 
ries, and  being  subject  to  execution,  for  a  dd[>t  due  to  himself; 
are  strongly  relied  upon  to  prove,  that  an  attachment  cannot  be 
laid,  in  the  hands  of  the  plaintiff  in  that  suit. 

There  is  certainly  at  first  view,  great  weight  in  this  argu- 
ment; and  unless  the  difficulties  upon  which  it  is  founded,  can 
be  removed,  by  a  fair  and  reasonable  construction  of  the  acts 
of  Assembly,  it  must  prevail.  It  may  however  be  observed,  that 
there  are  strong  reasons  for  believing,  that  the  exclusion  of  a 
creditor  holding  in  his  hands  the  property  of  his  debtor,  from 
the  benefit  of  the  attachment  law,  was  not  in  the  oontempia* 
tion  of  the  legislature.  The  law  is  remedial,  and  the  words  of  it 
general,  extending  the  remedy  to  all  creditors,  without  distinc*^ 
tbB;  and  it  would  seem  strange,  that  the  only  person  who  can-^ 
not  obtain  justice,  against  a  non-resident,  should  be  one,  who  ha» 
hi  his  hand,  the  funds  out  of  which  that  satisfaction  may  be  had* 
There  would  seem  to  be  a  manifest  injustice,  that  the  plank 
upon  which  he  might  save  himself,  and  upon  which  he  may  pro- 
bably have  relied,  should  be  taken  from  him,  and  given  to  other 
creditors.  If,  however,  such  be  the  necessary  construction  of 
the  law,  the  Court  must  decide  in  conformity  with  it,  however 
ihey  may  r^et  it 

Generally  speaking,  there  are  three  parties  to  a  writ  of  Uh 
r«gn  attachment  The  plaintiff,  or  creditor;  the  defendant,  or 
debtor;  and  the  garnishee,  who,  in  relation  to  the  controversy 
between  the  plaintiff  and  defendant,  stands  very  much  in  the 
situation  of  a  stake  holder.  Between  either  of  those  parties, 
and  Idmsdf,  there  is  nothing  adverse,  unless  he  makes  it  so  by 
Us  own  conduct  It  is  perfectly  immaterial  to  him,  which  of 
the  parties  succeeds.  He  is  only  to  act  bona  fide,  by  discovering 
what  pr<^perty  of  the  defendant  is  in  his  hands;  and  as  he  can- 
not himself,  decide  between  the  contending  parties,  he  cannot 
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deliver  over  tiie  property  to  either,  witiiout  the  jadgment  of 
the  Coart  The  proceedings  therefore  against  him,  are  merely 
auziliarj  to  the  principal  suit,  and  are  intended  to  secure  the 
end  for  which  it  is  instituted.  But  if,  from  the  nature  of  the 
case,  the  end  can  be  obtained,  without  the  use  of  utt  ^  means 
provided  by  the  law;  there  would  seem  to  be  no  improprieiy, 
in  employing  such  of  them  only,  as  would  be  necessary  to  ar- 
rive at  the  proposed  object.  Because  the  effect  of  the  suit  might 
be  defeated,  unless  the  plaintiff  were  armed  with  coercive  mea- 
sures against  the  garnishee;  he  certainly  cannot  be  required  to 
use  those  measures,  whether  they  are  necessaiy  or  not.  The 
garnishee,  therefore,  being  himself  plaintiff  in  the  writ  of  attach- 
ment, there  can  be  no  necessity  for  a  summons,  scire  facias,  in- 
terrogatories, or  any  other  coercive  process  against  him.  If  the 
officer  returns,  that  he  has  attached  the  defendant,  by  certaia 
property,  which  is  specified;  no  reason  is  perceived,  why  the 
plaintiff  may  not  proceed  to  obtain  judgment,  against  the  de- 
fendant^ and  after  that,  an  execution,  to  be  levied  on  the  pro- 
perty attached;  upon  the  plaintiff  giving  security,  according  jto 
the  requisitions  of  the  law,  to  restore  the  same,  if  the  defendant 
should,  within  the  time  prescribed,  disprove  or  avoid  the  debt 
If  the  plaintiff,  instead  of  having  property  in  his  own  hands, 
belonging  to  the  defendant,  is  indebted  to  him,  no  necessity 
is  perceived,  for  any  further  proceedings;  since  the  money  is 
already  in  his  own  hands,  and  the  judgment  against  the  drfen- 
dant  has  ascertained  the  amount  of  his  debt;  unless,  perhaps,  it 
may  be  proper  to  enter  a  judgment,  that  the  plaintiff  have  exe- 
cution of  the  sum  attached,  and  return  the  sum  in  his  hands, 
as  in  the  precedent,  which  will  presently  be  referred  to.   . 

The  mode  of  proceeding  above  suggested,  where  the  plain- 
tiff, in  the  attachment,  has  goods  or  effects  in  his  hands,  be- 
longing to  the  defendant;  seems  to  be  fully  warranted  by  the 
practice  under  the  custom  of  London,  where  there  is  no  gar- 
nishee, the  effects  not  being  in  the  actual  possession  of  any 
person.  In  such  a  case,  the  plaintiff  obtains  a  judgment  against 

(1) 
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the  defendant,  by  default,  and  an  execution  against  the  effect^, 
upon  which  the  attachment  was  laid. 

If  tiie  attachment  be  laid  upon  the  lands  of  the  defendant^ 
which  it  is  admitted  may  be  done  in  this  state,  no  other  mode 
of  proceeding  can  be  pursued,  there  being  in  such  case  no  gar- 
nishee. 

That  a  creditor  may  lay  a  foreign  attachment,  in  his  own 
hands,  according  to  the  custom  of  London,  is  clearly  establish' 
ed,  by  the  cases  which  will  hereafter  be  referred  to;  and  yet, 
the  proceedings  under  the  custom,  are  so  neaHy  analogous  to 
tiiose  provided  by  the  laws  of  this  state,  that  the  objections 
stated  at  the  bar,  must  equally  exist  there,  as  well  as  here.  To 
the  laudable  industry  of  one  of  the  plaintifiT's  counsel,  Mr. 
Lewis,  the  Court  is  indebted,  for  the  gratification  it  has  received, 
io  inspecting  the  pleadings  in  a  case,  where  a  foreign  attach- 
ment was  laid  in  the  hands  of  the  plaintiff  in  the  attachment, 
and  the  judgment  pleaded  in  bar,  to  an  action  brought  by  the 
defendant  in  the  attachment  against  the  plaintiff,  (a)  It  is  to 

(a)  Panmore  v«.  Pain,  reported  id  Croke  Eliza.  598. 

Copy  of  the  reeord  n  the  above  ease,  ukcn  from  RastePi  Ent.  tSS.b.,  and  re- 
ferred to  by  Sergeant  Danven  in  his  Sd  Tolume,  page  SIS. 

"  And  the  laid  W.,  bj  T.  C.  his  attorney,  eomes,  ke.  and  says,  that  the  said  J. 
A.  and  M.,  their  aetion  ought  not,  See.,  beeaosehe  Mya,  that  the  dty  of  London 
it  an  andent  city,  within  whieh  there  it,  and  from  the  time  whereof  tlie  me- 
mory of  man  mnneth  not  to  the  eontrary,  there  hath  been  a  euitom,  that  if  aby 
bin  of  debt  is  leried,  or  affirmed  by  any  persons  in  the  Goart  of  the  Lord  the 
King,  before  the  Mayor  and  Aldermen  of  the  eity  of  London  for  the  time  being, 
in  the  Chamber  of  the  GnildhaU  of  the  said  eity,  aeeording  to  the  oastqm  of  that 
eity;  so  that  by  virtue  of  that  biU,  any  seijeant  at  maoe  of  the  said  mayor,  with- 
in the  said  eity,  and  offieer  of  the  said  Conrt,  do  sammon  the  persons  named  in  the 
aahl  bOI,  as  defendants,  to  appear  at  the  next  Goort  of  the  Lord  the  King^  in  the 
Ciiamber  of  the  said  GdldhaUylMsfore  the  mayor  and  aldermen  for  the  time,  beings 
there  to  be  held,  to  answer  the  plitetifis  in  the  same  bill,  in  the  plea  therein  eoo- 
taincd;  and  saeh  seijeant  shall  eertify  to  the  eoort,  there  before  the  said  mayor 
and  aldermen,  in  parsnanee  of  the  said  eommaod,  that  the  defendants  in  the  said 
bin,  have  nothing  withb  the  liberty  of  the  said  dty  whereby  they  ean  be  sam- 
jnoDod;  and  snek  defendants  shall  make  deftialt  in  the  said  eoort,  and  thereupon 
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be  found  in  RastePs  Entries,  page  156.,  and  is  referred  to  hj 
Sergeant  Danvers,  vol.  ii.  SIS.,  as  the  pleadings  in  the  case  of 
Paramore  V8.  Pain,  Cro.  El.  598.;  See  also  Coke's  Entries, 
139.  b. 

it  slutll  be  alleged  lo  the  nine  eoiirt,  before  the  said  Mayor  and  Aldermeii,  by 
the  pbintHiB  io  the  aame  liiM,  thai  they  themaeWefl  are,  from  any  cauae  what- 
erer  indebted  to  sueh  defendants  io  the  soin  of  money  in  the  said  bill  or  plaint 
inentione<l,  or  any  part  thereof;  then  on  the  prayer  of  the  plaintiffin  the  said 
bill,  such  Serjeant  or  minister  of  the  said  court,  shall  be  oommanded  by  the  said 
eourt  to  attach  the  defendants  In  the  said  bill  named,  by  the  s»id  sum  of  money 
in  the  hands  and  custody  of  them,  the  said  pUdntiffs,  to  be  and  appear  at  the 
next  Court  of  the  Lord  the  King  in  the  Uall  aforesaid,  there  to  be  held  before 
the  Major  and  Aldermen  of  the  said  city,  to  answer  the  plaintiffs  in  the  said 
bill,  of  the  plea  therein  contained;  and  if  the  said  serjeant  shall  certify  to  the 
court  there,  befoK  the  Mayor  and  Aldermen  of  the  said  city  for  the  time  bein^ 
that  he  hath  attached  the  defendants  by  that  sum  of  money  m  the  hands  and 
In  the  posaessbn  of  the  phuntifis  of  the  plea  in  aueh  plaint  eootamed;  and  soeh 
defendants  shall  not  appear,  bat  make  default  at  that  court,  and  three  other 
Courts  of  the  Lord  the  Ring,  before  the  Mayor  and  Aldermen  of  the  city  fiw* 
tlie  time  being,  in  the  Hall  afoi-esaid,  then  next,  that  b  to  say,  at  four  sneh 
couits  separately  held,  the  plaintiffs  in  the  same  plaint,  appearing  at  each  of  the 
said  courts;  then,  at  the  last  of  the  said  foer  oourts,  in  a  ease  io  which  any 
•umof  money,  in  the  hands  of  the  plaintiffs  in  the  said  bill  or  plaint  named, 
by  which  the  defendants  are  attached,  shall  be  defended  in  form  aforesaid; 
and  it  shall,  on  the  petition  of  the  plaintiffs,  be  adjudged  by  the  same  coort, 
that  the  plaintiffs   shall   have    ezecutiun  of   the  said  monies  In  their  own 
hands,  so  as  aforesaid  defended,  and  that  they  shall  absolutely  retain  the  same 
monies  in  full  payment  of  the  debt  in  the  said  bill  specified,  or  snch  iiart 
thereof  as  the  sum  so  defended  shall  amount  to;    on  sufficient  sorrties  or 
ple<)ges  being  given  by  the  plaintiffs  in  the  same  ooart,  to  be  answerable  for 
the  same,  in  the  said  bill  specified,  if  the  defendanU  shall,  within  a  year  and  a 
day  then  next  following,  appear  and  exonerate  themselves  of  the  debt,  in  the 
said  bill  specified,  and  against  them  the  defendants  demanded  or  any  part  there- 
of, then,  lio.  And  he  says,  that  all  the  customs  of  the  said  city,  for  a  long  time 
used,  were  by  the  authority  of  a  Parliament  of  the  Lord  Richard  the  II.  late 
King  of  England,  after  the  conquest,  held  at  Westminster,  in  the  seventh  year 
of  his  reign,  ratified  and  confirmed  to  the  then  Mayor  and  Commonalty,  ^of  the 
said  city  of  London,  and  their  snecessors.  And  the  said  W.  says,  that  he  and  a 
ceruin  J.  G.,  by  the  namea  of  J.  G.  and  U.  D.  of  London,  skinners,  on  the  5th 
day  of  Oeceinber,  in  the  ninth  year  of  the  reign  of  the  Lord  the  King,  that 
now  isy  IB  the  Chamber  of  the  Guildhall  In  the  city  of  London,  situate  in  the 
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The  plea  in  Paramore  vs.  Pain,  was*  that  the  plaintiff  was 
indebted  to  the  defendant  in  a  sum  equal  to  that  for  which  this 
euit  was  brooght;  that  he  sued  a  plaint  in  London,  and  that 
this  debt  was  attached  in  his  hands,  and  so  he  pleads  the  said 

parish,  fco  id  the  Mme  ciCj,  before  J.  T.,  now  Mayor  and  hit  aMoeiates,  then 
Aldermen  of  the  taid  eity,  affirmed  on  certain  bill  of  debt,  upon  demand  dictarii, 
of  fifteen  poondt,  against  the  said  J.  A.  &e.  and  a  certain  W.  W.  by  the  names  of 
W.  W.  and  J.  A ,  averring  that  they,  the  said  W.  and  J.   owed  to  the  said 
J.  6.  and  W.  D.,  the  said  fifteen  poumls;  for  that  on  the  30th  day  of  September, 
in  the  eighth  year  of  the  reign  of  the  Lord  the  King  that  now  is,  in  the  parish, 
kc  the  said  W.  W.  and  J.  A.  bought  divers  merchandise  of  the  said  J.  G.  and 
W  D.,  for  the  said  sum  of  fifteen  pounds,  to  be  paid  by  the  said  W.  W.  and 
J.  A.  to  the  said  J.  G.  and   W.  D ,  when,  fco.  which  said  fifteen  pounds  the  said 
"W.  W.  and  J.  A.,  to  the  said  J  G.  and  W.  D.  have  not  yet  paid,  although  often 
required,  he,  to  the  damage  of  the  said  J.  G.  and  W.  D.,  one  hundred  shil- 
lingSi  and  thereof  they  brought  pledges,  R.  H.  and  R.  D.,  to  prosecute  the 
bill  aforesaid;  and  they  thereupon  praye<l  proe<*ss,  acoonling  to  the  custom  of  the 
■aid  city,  to  be  granted  to  them;  and  thereupon  a  certain  J.  B.  one  of  the  seijeants 
at  mace  of  the  saici  late  Mayor,  was  then  and  tliere,  according  to  the  custom  of 
the  said  dty,  in  the  same  eourt,  commanded  by  the  sud  late  Mayor  and  Aldermen, 
to  summon,  aooording  to  the  custom  of  the  said  city,  the  said  W.  W.  and  J.  A.  to 
be  and  appear  in  the  said  Court  of  the  txird  the  King,  in  the  said  Chamber  of 
the  Guildhall  aforesaid,  on  the  said  5th  day  of  December,  then  next  following, 
to  answer  according  to  the  eustom  of  the  said  city,  the  said  J.  G.  and  W.  D.  in 
the  plea  aforesaid,  fcc.;  and  afterwards,  on  the  same  5th  day,  in  the  said  Court 
of  the  said  Lord  the  King,  according  to  the  custom  of  the  said  city,  Sec,  it  was 
•ertified  by  the  said  hite  seijeant,  that  tlie  said  W.  W.  and  J.  A.,  had  nothing 
within  the  liberty  of  the  said  city,  whereby,  See;  nor  were  they  found  therein, 
lie;  whereupon,  it  was  according  to  the  custom  of  the  said  city,  alleged  in  tlie 
said  court,  by  the  saifl  J.  G.  and  W.  D.,  that  they  were  at  that  time,  indebted 
to  the  said  W.  W   and  J.  A.  in  fourteen  pounds,  and  it  waa  thereupon,  then 
and  there  ordered  by  the  siime  court,  on  the  prayer  of  the  said  J.  6.  and  W. 
D.,  that  the  aaid  late  seijeant  should,  according  to  tlie  custom  of  the  said  city, 
attach  the  said  W.  W.  and  J.  A.  by  the  said  fourteen  pounds,  in  the  hands  and 
•ustody  of  the  said  J.  G.  and  W.  D.,  and  the  same  fourteen  pounds  in  their 
hands  should  defend,  according  to  the  custom  of  the  said  city,  to  be  at  th« 
CouK  of  the  Lord  the  King,  in  the  said  Chamber,  before  the  suid  late  Mayor 
and  Aldermen,  on  the  same  5th  day  to  be  held,  to  answer  to  the  said  J.  G.  and 
W.  D.  in  the  same  plea,  ke.  accorrlingto  the  said  bill,  kc;  and  that  «hat  he 
should  thereupon  do^  he  should,  on  the  same  fifth  day,  tlicre  certify;  in  pur-su* 
suance  whereof,  the  said  late  serjeant,  the  said  W-  W.  and  J.  A.,  by  the  said 
foarteen  poeads  attachml,  and  the  same  in  the  hands  and  custody  Af  the  said 
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foreign  attachment,  and  the  judgment  thereon,  in  bar.  tt  ap- 
pears by  the  pleadiugs  above  referred  to,  that  ihe  judgment  so 
pleaded,  was  "  that  the  plaintiff  in  the  attachment  should  have 
'<  execution  of  the  sum  so  attached  in  his  hands,  as  the  same 

J.  G.  and  W.  D.,  defended  aeoording  to  the  eastom  aforesaid,  as  he  was  oom- 
manded;  and  thereupon  the  said  J.  G.  and  W.  D.,  on  the  said  fifth  day,  in  the 
said  Court  of  the  said  Lord  the  King,  in  their  proper  persons,  in  the  plea  afore- 
said appeared,  and  the  said  W.  W.  and  J.  A.  to  the  same  court  did  not  eome» 
aeoording  to  the  custom  of  the  said  dty,  but  made  the  first  de&ult;  vhercupon 
day  was  given  to  the  said  J.  G.  and  W.  D.  m  the  plea,  aforesaid,  according  to 
the  custom  aforesaid,  to  be  in  the  Court  of  the  Lord  the  King  in  the  Chamber 
of  the  Guildhall  aforesaid,  before  the  said  late  Mayor  and  Aldermeo,  on  the  sixth 
day  of  December  then  next  following,  to  be  held,  and  the  same  day  was  given 
to  the  said  W.  'V(.  and  J.  A.,  to  be  then  and  there  accordhig  to  the  custom 
aforesaid,  to  answer  to  the  said  J.  G.  and  W.  D.,  in  the  same  plea,  See;  at  which 
day,  to  the  said  court,  fcc,  before  the  said  late  Mayor  and  Aldermen,  on  the  aixdi 
day  of  December,  in  the  said  Chamber  of  the  Guildhall  aforesaid  held,  the  said 
J.  G.  and  W.  D.,  in  their  proper  persons,  in  the  same  plea  appeared,  and  the 
said  W.  W.  and  J.  A.,  to  the  same  court,  according  to  the  custom  aforesaid,  did 
not  come,  but  made  a  second  default." 

[As  the  proceedings  respecting  the  tliird  and  fourth  default,  are  the  same  with 
those  i-espectiog  the  second,  they  are  omitted  in  the  translation,  except  the 
recording  of  the  fourth  default,  and  the  proceedings  thereupon,  which  are  as 
follows:^ 

*'  And  the  said  W.  W.  and  J.  A.,  at  the  same  court,  aeoording  to  the  said  cus- 
tom, being  solemnly  called  did  not  appear,  but  made  the  fourth  default,  and 
did  not  permit  themselves  to  be  justified  by  the  said  foreign  attachment,  accord- 
ing to  the  custom  of  the  said  city;  and  that  after  the  said  fourth  default,  the  aaid 
J.  G.  and  W.  D ,  according  to  the  custom  of  the  said  city,  in  the  said  Court  of 
the  Lord  the  King,  held  before  the  said  late  Mayor  and  Aldermen,  in  the  Cham- 
ber of  the  Guildhall  aforesaid,  on  the  10th  day  of  December,  then  next  follow- 
ing, prayed  execution  of  the  said  fourteen  pounds,  so  as  aforesaid  in  their  hands 
and  custody  attached  and  defended,  upon  their  finding  sufficient  sureties  or 
pledges,  according  to  the  said  custom,  to  answer  to  the  said  W.  W.  and  J.  A.,  if 
they  should  within  a  year  and  a  day  exonerate  themselves  of  the  said  fourteen 
pounds,  against  the  said  J.  G.  and  W.  D.,  according  to  the  custom  of  the  city 
aforesaid;  and  because  the  said  J.  G.  and  W.  D.  then  and  there  swore,  that  the 
said  W.  W.  and  J.  A.  were  then  indebted  to  them  the  said  J.  G.  and  W.  D.  in 
the  said  fifteen  pounds,  in  the  said  bill  mentioned,  it  iras  ordered  by  the  said 
court,  that  the  said  J.  G.  and  W.  D.  should  have  execution  of  the  said  fourteen 
pounds  in  their  hands  and  custody,  as  the  same  were  attached  and  defended; 
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was  attached,  and  that  he  should  absolutely  retain  the  same 
in  fMijDient  and  satisfaction  of  his  debt,  upon  his  ipinag  se* 
curitj,  &c.*'  Whether  such  a  judgment  be  necessarj  in  this 
state,  raaj  be  doubted,  since  there  is  no  judgment  rendered 

and  that  thej  shoaM  ibaolotely  retain  the  tald  foorteen  poandi.  In  pftrt  p^mett 
of  thfe  aakl  fifteen  poondi,  and  in  ftill  satisfaction  of  foartean  pounds,  of  the  said 
fifteen  pounds,  npon  the  manueaption  of  J.  S.  and  T.  U  of  the  said  city,  lo  an- 
swer for  the  same,  to  the  said  W.  W.  and  J.  A.,  if  within  the  said  year  and 
day,  they  shonld  come  and  eionerate  themselTes  of  the  said  fifteen  pounds 
igainst  the  said  J.  6.  and  W.  D.,  by  reason  of  whose  default,  the  said  J.  G.  and 
W.  D.,  by  the  oonsidenition  of  thb  said  court,  ha^e  eKtcotion  of  the  said  learteeik 
pounds  attached  and  defended  in  their  hands  and  custody,  anaording  tn  tke 
cnstom  of  the  said  city,  lie.;  and  the  said  W.  J>,  says,  that  the  said  fourteen 
pounds,  by  the  said  J.  A.  and  W.  W.,  demanded  as  aforesaid,  are  the  same 
fourteen  pounds  In  manner  aforesnd  defended  in  the  hands  of  the  said  W.  D. 
and  J  G.  and  not  others  or  different;  and  that  the  said  J.  A.  and  W.  W.,  in  the 
bill  aforesaid  named,  as  well  at  the  time  ofaflkming  the  bill  afiorenid,  aa  at  the 
time  of  issuing  the  said  attachment,  and  also  at  the  time  of  making  the  said  at- 
tachment and  of  certifying  the  same,  were  indebted  to  the  said  W.  D^  and  to 
the  said  J.  G.  in  the  said  fifteen  pounds,  in  the  hill  aforesaid  mentioned,  and 
that  the  said  W.  D.  and  the  said  J.  G.  are  held  and  bound  to  the  said  J.  A. 
and  M.,  and  to  the  said  W.  W.  now  deeeaaed,  in  the  said  fomteem  poonJs, 
in  the  manner  required  of  him,  the  said  W.,  bj  the  aaid  writinf  oUigntafj 
here  in  court  produced,  and  in  the  hands  of  the  said  J.  G.  and  W.  D.  as  de- 
fendants aforesaid,  upon  which  writing,  the  said  J.  A.  and  M.  have  declared 
agamit  the  said  William,  m  form  aforesaid,  and  which  W.  D.,  in  the  said  bOI 
aamed.  Is  the  same  William,  who  is  so  bodnd  by  the  sdd  writing,  and  against 
whom  and  the  said  J^  the  said  J.  A.  and  M.  have  brought  their  flforcMid 
writ,  and  on  the  said  writing  hate  declared  against  each  of  them  sapantely, 
demanding  the  said  fourteen  pounds,  and  declaring  on  the  same  writings  againit 
them  separately  here  in  court;  and  that  the  said  M.,  at  the  time  of  the 
making  of  that  writing,  was  the  wife  of  the  said  J.  A.;  and  the  said  W.  further 
says,  that  the  judgment  and  execution  aforesaid,  yet  remain  in  full  foree  and 
uflfiMt,  m  no  wise  renoked  by  the  said  J.  A.  and  W.  W.,  or  either  of  them,  and 
this  he  is  ready  to  terify,  wherefore  he  prays  judgment,  if  the  said  J.  and  Jf., 
their  aetkai  afforasaid  agaihst  him  ought  to  hare,  Sec** 

[There  is  a  long  replication,  not  denying  the  aboTe  mentioned  custom,  but 
avoiding  it  by  pleading  another  custom,  permitting  a  traverse  of  the  debt,  and 
issue  taken  thereon.  A  flcftfsroit'  issned  to  the  Mayor  and  Aldermen,  lo  certify 
if  there  was  such  a  eoitom,  but  It  does  not  appear  that  any  return  was  nuUe 
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against  the  defendant  in  the  attachment,  according  to  the  cub- 
tom  of  London,  and  in  this  «Ute  there  is.  As  to  this,  however, 
I  give  no  opinion  at  present 

In  the  case  of  Coke  t».  Brainforth,  Cro.  El.  830.,  the  practice 
of  attaching  in  the  hands  of  the  plaintiff,  was  again  recognized; 
and  the  authority  of  these  two  cases,  received  the  countenance 
of  the  Court  of  King'^  Bench,  in  the  cases  of  Morris  V8.  Ludlam. 
ft  H.  Black.  362.  (^) 

It  is  not  perceived,  that  any  injustice  is  done  to  the  defen- 
dant in  the  attachment,  or  that  the  laws  of  the  state  of  Penn- 
sylvania or  any  general  principle  of  law,  are  violated  by  this 
mode  of  proceeding.  It  is  of  no  consequence  to  the  defendant 
whether  a  trial  be  had  or  not,  for  the  purpose  of  ascertaining 
what  effects  of  his,  the  plaintiff  has  in  his  hands;  or,  what  is 
the  amount  of  debt  he  owes,  or  even  what  effects  are  in  the 
bands  of  the  garnishee,  where  there  is  one.  For  if  in  the  latter 
case,  the  garnishee  cannot  controvert  the  debt  claimed  by  the 
plaintiff,  by  confessing  himself  to  be  a  debtor  to  the  defendant, 
or  to  have  effects  of  his,  in  his  hands,  (which  there  is  no  doubt 
he  may  do,  without  danger  to  himself,)  judgment  goes  against 
him,  as  a  matter  of  course;  although,  without  such  judgment, 
he  cannot  deliver  over  the  property  or  pay  the  debt  to  the 
plaintiff.  In  the  former  case,  the  plaintiff,  who  is  quassi  a  gar- 
nishee, confesses  effects  in  his  hands,  which  he  retains,  in 
consequence  of  the  judgment  to  satisfy  his  own  debt;  but  in 
this  case,  the  defendant  in  the  attachment  is  allowed, In  an  action 
against  the  plaintiff,  to  traverse  the  plea,  and  thus  to  contest 
the  debt  recovered  in  the  attachment.  In  fact,  the  only  pro- 

to  it  Al  thn  oQttom  b  not  introdaced  into  the  aet  of  Aaembly  of  PeoDtylvaniii, 
it  it  not  copied .3 

Coke's  Ent  1S9.  b.  See  another  preeedent,  of  an  attachment  laid  in  the  banda 
of  the  plaintiffs,  pleaded  in  bar. 

{b)  See  alao  S  East,  367.,  law  of  Corporations,  SS6.  243.,  4  Rotts.  Ah.  554., 
1  Com.  Dig.  449.,  7  Vin.  836.,  8  Lutw.  1058.  4. 
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tectioD  of  the  defendant  in  either  case,  consists  in  the  secu- 
rity to  restore,  which  the  plaintiff  must  give.  Nor  can  it  be 
said,  that  the  law  of  this  state  is  i^iolated,  because  such  of  its 
provisions  as  are  inapplicable  to  the  case,  are  not  pursued. 

Upon  the  whole,  this  Court  feels  itself  authorised  to  sust^ 
a  foreign  attachment,  which  is  laid  in  the  hands  of  the  plaintiff; 
and  I  am  satisfied,  that  in  doing  so,  we  not  onlj  fulfil  the  spirit 
and  intention  of  the  law,  but  sanction  a  practice  both  just  and 
convenient.  In  this  case,  the  demurrer  must  be  oyerruled,  and 
the  plaintiff  will  be  allowed  to  put  in  a  replication,  if  he  chooses 
so  to  do. 

Messrs.  Lewis,  IngersoU,  J.  R.  IngersoU  and  C.  J.  Ingersoll, 

for  plaintiff. 
Mr.  Rawle,  for  defendants. 
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Perots  akd  Chamberlain  vs.  United  States. 

TheaifgocC.i^  Amsrioan  Tetsei,  .vhieh  armed  at  Philadelphia  on  the  16th 

,  June^  181S»  from  Britbh  poveMtona  in  India,  where  tlie  owner  of  the  cargo, 

had  been  obliged  to  give  a  bond  to  land  (he  cargo  in  the  United  States;  is  not 

liable  to  double  duties,  under  the  act  of  Congress,  passed  the  1st  of  Jolj, 

1819.(4} 

CovstnMUoa  of  thotaeU  of  Coiiiirais»  of) Jqly:5tb,  t8LS,(6)  and  fiTth  Januaiy, 
18.1a. 

There  is  no  statute  of  the  United  States,  nor  principle  of  law,  which  requires 
an  entry  to  be  made,  in  order  to  render  an  importation  of  meixhandlse  com- 
plete. 
.  What  eoBititiites  an  impcntaliim. 

X  HIS  was  an  action,  brought  bj  the  United  States,  in  the 
District  Court,  to  recover  the  additional  duties  on  a  cargo,  im- 
ported into  the  United  States,  from  the  British  East  Indies,  in 
the  year  1812.  Upon  a  special  verdict,  the  District  Court  gave 
judgment  against  the  defendants,  who  removed  the  cause,  by 
writ  of  error,  into  this  court 

WMHIJSTQTOJSr,  J.  The  only  question  in  this  cause  is, 
whether  the  cargo,  imported  in  this  vessel,  be  liable  to  pay 
double  duties  or  not;  it  being  found  by  the  verdict,  that  the 
single  duties  have  been  fully  paid.  The  facts  stated^  in  the  spe- 
cial verdict  are,  that  the  Aurora  sailed  from  the  United  States 
in  July  1809,  having  cleared  out  for  Brazil;  but  with  instructions 
to  the  master,  to  proceed  thence  to  the  South  Sea,  and  ultimate- 
ly to  Canton  or  Manilla.  She  arrived  at  Calcutta,  in  September 
1811;  where  she  was  chai^red  to  citizens  of  the  United  States, 
and  a  caigo  was  taken  in,  on  account  of  Chamberlain,  the  plain- 
tiff in  error,  and  others,  all  citiziens  of  the  United  States.  Prior 
to  her  sailing  from  Calcutta*  a  bond  was  given,  with  condition 
Id  land  the  cargo  in  the  United  States,  according  to  the  laws 

(a)  4  Uws  Unitad  States,  451.  {b)  4  Ditto  470.,  4  Ditto  400. 

(1) 
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of  that  place.  She  arrived  at  Philadelphia,  on  the  16th  of  June^ 
181£,  and  an  application  was  immediately  made  for  an  entry. 
On  the  86th  of  June,  181£,  the  vessel  and  cargo  were  seized  by 
the  collector  as  forfeited  under  the  non-importation  law.  On 
the  SOth  of  March,  1813,  the  forfeiture  was  remitted  by  the 
Secretary  of  the  Treasury. 

It  is  admitted,  on  the  part  of  the  United  States,  that  if  the 
Aurora  and  her  cargo,  had  not  been  exposed  to  forfeiture  for  a 
breach  of  the'non-importation  laws,  her  cargo  would  have  been 
subject  to  the  payment  of  single  duties  only;  in  as  much,  as  she 
arrived  at  her  port  of  destination  on  the  16th  of  June;  and  the 
law  imposing  double  duties,  did  not  pass  until  the  1st  of  July, 
1812.  But  it  is  contended,  that  being  obnoxious  to  the  penalty 
imposed  by  those  laws,  and  therefore  legally  denied  the  privi- 
lege of  an  entry,  the  double  duties  attached,  as  much  so,  as  if 
ihe  had  arrived  after  the  Ist  of  July;  and  that  the  subsequent 
laws,  which  were  passed  to  exempt  vessels  and  cargoes  in  the 
situation  of  the  Aurora  and  her  cargo,  from  forfeiture,  if  cor- 
rectly interpreted,  require  the  payment  of  double  duties. 

In  answer  to  this,  it  is  to  be  observed,  that  tliere  is  no  statute 
of  the  United  States,  nor  any  general  principle  of  law,  which 
requires  an  entry  to  be  made,  in  order  to  render  the  importation 
oomplete.  The  arrival  of  a  vessel  at  her  port  of  destination  with"* 
intent  to  land  her  cargo,  constitutes  an  importation.  If  the  cargo 
Was  not  liable  to  the  payment  of  single  duties,  upon  the  ground 
of  an  importation  on  the  16th  of  June,  duties  could  not  be  de- 
manded under  the  act  of  the  1st  of  July;  which  imposes  an  ad- 
ditional duty  of  one  hundred  per  cent,  upon  the  permanent 
duties,  upon  goods,  which  should, /rom  and  after  the  passage  of 
the  act,  be  imported  into  the  United  States,  from  any  foreign 
port  If  an  entry  be  necessary  to  complete  the  importation, 
still  when  the  law  permits  Its  to  be  made,  it  must  relate  back 
to  the  period  of  the  arrival  of  the  vessel,  at  her  port  of  des- 
tination; since  it  is  absurd  to  say,  that  goods  so  brought  in, 
and  even  landed  in  June,  1812,  were  imported  or  brought  in 
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at  any  subsequent  period,  when  4ie  entry  was  made  in  nrlue 
of  tke  act  of  the  5th  July  of  the  same  year. 

I  think  then*  there  can  be  no  doubt  that  if  the  aet  of  the  97ik 
February*  1813*  does  not  require  the  payment  of  douUe  duties, 
as  a  condition  upon  which  the  forfeiture  was  excused,^  they  are 
not  demandable,  under  the  act  of  the  Ist  of  July,  1819.  («) 

The  first  law  which  passed  in  relation  to  vessels  aniying 
with  cargoes  from  Indie^  in  breach  of  the  non-importatiott  law* 
is  that  of  the  5th  of  July*  181S;(6)  which  goes  no  forther*  ttan 
to  authorise  thrir  entry*  upon  the  duties  being  paid*  or  aeewred» 
agreeable  to  law;  and  requires  the  cargoes  to  be  deposited  in 
public  stores*  under  the  care  of  the  collector,  there  to  remain* 
subject  to  the  future  disposition  €f  the  government*  in  relation 
to  the  vessel  and  cargo.  That  a  resussion  of  the  forfieitures  in 
these  cases*  was  at  that  time  contemplated  by  the  legislature* 
is  very  obvious*  from  the  circumstance  of  the  owners  of  the 
cargo*  being  required  to  pay  or  secure  the  duties» 

At  the  next  session  of  Congress*  the  act  of  the  37th  of  Janua- 
ry, 1813*  (e)  was  passed;  upon  the  correct  construction  of  whifih» 
the  present  case  must  be  decided.  This  law  authorises  the  Se- 
cretary of  the  Tr^sury,  in  all  cases  where  goods*  &c.*  the  pro- 
perty of  citizens  6f  the  United  States,  have  been  imported  from 
^British  ports  beyond  the  cape  of  Good  Hope,  and  bonds  have 
been  given  at  such  ports,  for  landing  the  said  cargoes  in  the 
United  States;  if  he  shall  be  satisfied,  upon  the  certificate  of 
the  District  Judge*  and  other  proof,  that  the  said  goods  belong 
to  citizens  of  the  United  States,  and  that  such  bond  was  given; 
to  renut  all  penalties  and  forfeitures*  incurred  in  consequ^iee 
of  such  shipment  or  importation;  and  to  deliver  to  the  owner* 
the  possessiott  of  the  vessel  and  cargo.  The  conditions  upon 
which  such  remission  is  thus  granted*  are  expressed  in  the  firi- 
lowing  terms.  '*  Upon  the  costs  and  cbaiges  that  have  arisen  or 
may  arise*  being  paid*  and  die  chities  payable  on  such  gooda»  or 

(a)  4  Law  United  States,  459.  (b)  4  Laws  UoKed  States*  470. 

(e)  4  Laws  tTnited  States,  490. 
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which  wo«ld  hav^  beeo  payable,  ^  Aey  Aad  6eiHi  fcgra(%  tm^xMi* 
€it  being  paid  or  leenred  to  b6  paid,  aooordiiig  ta  law;  aa  if  tha 
aama  had  haea  imported,  and  enia^dy  at  the  tiflBO  of  the  reieaw 
tharcof." 

It  ia  coBteBdad»  for  the  Unhed  States,  that  the  aboi^e  wonia 
refer  to  the  peiiod  of  the  refaMB,  and  not  to  that  of  the  impof  * 
tatiofi,  for  fte  rate  at  which  the  daties  ate  to  be  ehaif;ad<  Now 
I  thiiik  it  BMMt  apparent^  tiiat  the  ftrat  part  of  the  ahove^tauMOi 
rdatea  to  the  rmU  or  amemU  of  datiea  ta  be  paid  or  seeiirad, 
and  the  latter  to. die  Hme  of  paymeBt  Acoording  to  thta  difi*- 
sion  of  the  tentedce,  the  woids  whkli  coMtitote  the  ftnit  par<^ 
are»  "opoa  ike  cOats  and  eh«gaa  being  paid^  and  the  dntiaa 
jiayaUa  oa  aaoh  gaodi,.  or  whiah  would  havo  boaa  payable^  ^ 
M^  lud  k&m  bg&Hy  aaifPorM;"  DuHw  pdgBhU,  iflodt^Aiviotfiiy 
laeaa,  alieh  datiea  ea  may  by  kw  be  detnanded;  and  if  saoh 
dntiaa  are  to  be  pAid,  as  if  «hr  go^dB  kmd  k$m  UgaiUf  impotMh 
let  me  ask,  what  daties  would  have  been  payaUi^  if  those  gibdi 
httd  hoen  legally  imported^  The  cdunsd  tw  the  Utiked  fitates, 
baa  already  answered  the  cplestioiii  by  eandidly  admiitii^  that 
bet  lar  the  iOcgality  of  tiie  iasportatioB,  <he  additional  duties 
conld  mfk  have  -boen  detoanded. 

If  then,  the  fiiat  pari  of  this  danse  et  paragraph,  oah  be  no 
odnrwiae  oanstmed  than  in  reference  (o  tile  fat^  of  datits  payf- 
able  by  law  an  the  lith  of  Jane,  whan  this  vassal  arrivadt  tocon*- 
ahraa  ike  htlar  part  of  it,  ift  reforttiee  to  the  tlnties  inpaaed 
by  the  aot  of  the  M  of  Jnly,  would  be  to  iuYoite  tbo.legislatalre 
in  the  abadrdity,  of  contradictiag  by  ofte  part  of  A  sentenco^ 
what  it  had  espreasly  daalared  in  anoiher}  a  oolmtraetioii^ 
which  should  be  avoided,  if  it  ean  lairly  be  done.  I  think  there 
ia  no  dificuky  in  making  all  parts  of  this  aantenoe^  harmonisa 
together.  The  latter  words  are^  **  beo^  paid  or  secured  to  be 
paid,  according  to  law,  as  if  the  same  had  bean  iaqnirted 
and  entered,  at  the  time  of  the  release  thereof."  The  former 
part  of  the  sentence,  having  declared  what  duties  were  to  be 
paid,  the  question  would  naturally  occur,  at  what  time  are  these 
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duties  to  be  paid;  in  m  muck*  as  the  cargoes  may  have  lieen 
imported,  at  different  periods,  and  have  been  laying  in  the  pub- 
lic stores,  unprodnctiTe  to  the  owners?  The  just,  the  humane 
answer,  to  this  question  was,  and  so  the  law  provides,  that  the 
duties  should  be  paid,  where  prompt  payment  was  required  by 
law,  or  secured,  where  a  credit  was  allowed;  in  like  manner, 
as  if  the  importation  had  been  made,  at  the  period  when  the 
possession  of  the  goods  was  restored  to  the  owners.  So  that  if 
A*'s  goods  were  imported  in  May,  and  B.'s  goods  in  June,  still, 
as  they  were  equally  deprived  of  the  possession  and  use  of  them, 
until  the  time  of  their  release;  they  should  be  entitied  to  the 
same  length  of  credit,  if  their  goods  were  released  at  the  same 
time.  The  latter  part  of  the  sentence,  does  not  declare  that  the 
duties  shall  be  payable,  as  if  the  same  had  been  imported  and 
entered  at  the  time  of  the  release;  but  that  they  shall  be  paid, 
as  if  they  had  been  so  imported,  and  entered;  clearly  referring 
to  the  time  of  payment 

This  construction,  is  still  further  corroboreted,  by  the  second 
•ection  of  the  act  of  Congress  of  the  27th  February,  1813,  (c) 
which  is  in  jpori  nmUria  with  the  above  law,  and  is  intended 
as  a  supplement  to  it  This  section  declares,  that  the  duties  re- 
quired to  be  paid  or  secured  by  the  above  act,  shall  not  be  so 
paid  or  secured,  in  such  manner  as  to  postpone  the  payment; 
or,  in  other  words,  prolong  the  credit,  beyond  the  time  at  which 
they  would  be  payable,  if  the  importation  and  entry  had  taken 
place,  on  the '87th  February,  1813,  when  this  law  passed.  Now 
this  section  clearly  refers  to  the  latter  part  of  the  clause  or  pa- 
ragreph,  of  the  act  of  the  27th  January,  before  commented  upon; 
and  substitutes,  for  the  most  distant  period  from  which  the 
credit  for  duties  was  to  run,  the  27th  of  Febniaiy,  instead  of 
Hkt  time  of  release  as  prerided  by  that  law;  which  might  have 
been  more  distant 


(c)  4  Uws  of  tke  0aitcd  Stales,  507 
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Upon  the  whole  I  am  of  opinion  Ifaat  {he  plaintiSs  are  not 
liable  to  pay  the  doaUe  duties  on  these  goods,  and  therefore 
Aat  the  judgment  below  must  be  roTersed,  and  entered  for  the 
plaintiffs  in  error. 

Mr.  C.  J.  IngersoU,  District  Attomej,  for  the  United 
States. 

Messrs.  Chauneey  and  Bawle*  for  plaintifi  in  error* 
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Pakksk  vs.  VmrKD  8tatbs. 

KxirirAN,  RsBD  and  Croabdill  vs.  Thk  samb.  (a) 

An  netion  fer  money  had  and  reeeiTed,  or  mooej  paid,  will  not  lie,  by  the  aoeep- 
tor  of  a  bin  of  ezchaiige,  who  has  not  paid  the  tame.  Bot  the  acceptor  of  a  bill 
of  exchange,  who  at  the  time  of  his  aeoeptanee  had  no  fwnAu  belong^g  to  the 
drawer,  afeUiongh  he  kaaMC  faU  th«  Un»  om^  Me  tiM  dMvtr  if  he  has  done 
something  equivalent  to  payment;  as  if  he  is  in  eonfincment  ander  a  ee^Sat 
ad  MOtitfadendum  founded  on  his  aeoeptanee. 

Imprisonment,  under  a  capiat  ad  MoHrfadendum,  is  a  satisfaction  of  the  debt 
as  to  the  defendant 

If  the  Toodor  of  property  accept  of  a  note  or  bill  in  aatislactioii  of  his  debt^  he 
cannot  sue  his  origuai  debtor,  provided  there  was  no  fimd  or  unfsimfiss  on  the 
part  of  the  tendee. 

If  the  vendor,  without  an  agreement  to  receive  the  note  of  the  vendee  in  pay- 
ment,  take  such  note  and  transfer  it,  hn  right  of  action  on  the  contract  of 
sale  is  taken  away  as  long  as  the  note  is  out  of  his  possession;  and  he  can  only 
sue  on  the  eontraet,  when  lie  gets  back  the  noie^  and  has  it  in  his  power  to 
return  it  to  the  rendee. 

It  is  not  a  breach  of  the  condition  of  a  bond,  given  to  the  United  States  for  the 
repayment  of  money  which  might  be  advanced;  that  the  oAcer  of  the  United 
States,  to  whom  the  bond  was  given,  hat  aecepud^  bui  hat  ntH  paid,  orders 
drawn  upon  him  by  the  persons  to  whom,  by  the  terms  of  the  eonditmr,  the 
advances  were  to  he  made. 

What  is  the  law  as  to  rescinding  contraets  (note). 

As  to  the  right  of  an  acceptor  of  a  bill  of  exchange  who  has  not  paid  the  bill,  to 
stoe  (note). 

±  HIS  was  a  writ  of  error  from  the  District  Court  of  Penn- 
sylvania* 

In  the  first  case,  the  declaration  filed  in  the  District  Conrt 
was  for  money  had  and  received,  by  Parker,  to  the  use  of  die 
United  States.  The  facts  of  Parker's  case,  as  proved  on  the  trial 
in  the  District  Court,  and  which  are  equally  applicable  to  both 
cases,  were  as  follows.  On  the  9th  Octoberr  181d»  Callender  Ir- 
vine, Esq.,  the  Commissary  general,  in  behalf  of  the  United 
States,  entered  into  an  agreement,  under  seal,  with  the  plain- 

(a)  See  United  Sutes  vt,  Kennan,  ante,  168. 
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tiff  in  error,  Parker;  bj  which  it  was  stipulated,  *'t]iat  Parker 
•hould  manufacture  and  deliver,  to  the  Cammisaarj  generak, 
within  tweWe  months  frsm  the  8th  of  December  folkywing, 
1SO,000  yards  of  woollen  kers^,  of  a  certain  quality:  10,000 
yards  to  be  delivered  per  month;  Irvine  to  make  an  advance  of 
10,000  doHarSi  for  which  Parker  was  to  give  security;  the  price 
•f  the  kersey  to  be  one  dollar  per  yard."  These  were  the  impor- 
tant parts  of  the  contract  Whilst  it  was  in  operation,  a  verbal 
agreement  was  made,  between  Hke  Commissary  general  and 
Plurker,  to  sobstitnte  gray  kerseys  for  white,  at  the  price  of  one 
dollar  and  twenty-nine  cents  per  yard. 

On  the  19th  Octeber,  181d,  Kennan,  Reed  and  CroasdilU 
phuntiflTs  in  the  other  writ  of  error,  execnted  a  bond  lo  Irvine, 
faindiag  themselves  as  securities  for  Parker,  in  any  snm  not  ex- 
ceeding 101,000  dollars,  which  shoold  be  advanced  to  him  by  the 
Commissary  general,  nndcr  the  above  contract  of  the  9tfa  of 
October* 

On  the  9th  of  November,  1814,  the  same  persons  executed 
another  bond  to  the  Commissary  general,  reciting,  that  8,000 
dollars  advanced  to  Parker  having  been  accounted  for  by  Urn, 
and  only  S,000  remaining  unaccounted  for,  they  boond  tbem^ 
selves  as  securities  for  said  Parker,  in  the  said  sum  of  ^000 
dollars,  and  any  further  sum  that  might  be  advmiced  to  him^ 
not  exceeding  in  the  wholes  10,000  dollars* 

It  fiirdier  appeared,  by  the  evidence  given  in  the  District 
Cour^  tiiat  the  mode  of  transacting  die  business  under  the 
above  contract  was;  when  a  quantity  of  kerseys  was  driivered, 
and  after  inspectiea,  recrived  by  the  Commissary  general,  for 
Um  to  state  in  writing  the  quantity  so  delivered,  with>  tiM 
amount  dne  te  Parker,  and  that  the  same  would  be  paid  to  him 
or  to  his  order  in  thirty  days,  if  the  Conunissary  general  slio«U 
he  in  fimds*  Two  of  these  acknowledgments  of  debt,  were  as- 
signed by  Parker,  one  te  Thorp,  Siddall  and  Company,  for 
5,526  dollars  41  cents;  and  the  other  to  Reed  and  Croasdill, 
for  £,470  dollars  67  cents,  ^riiidi  being  presented  by  the  indor- 
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sees  to  the  Gommissarj  general  were  Terball j  accepted,  *'  to  be 
paid  when  in  funds." 

No  part  of  the  above  orders^  except  the  sum  of  1002  dollars 
45  cents  of  the  one  in  favour  of  Thorpe  Siddall  and  Company* 
had  been  paid. 

Bj  the  account  stated  bj  the  Commissary  general,  which 
was  exhibited  in  the  District  Court,  it  appeared,  that  PariLsr 
commenced  the  performance  of  the  contract*  on  the  18th  of 
October,  1813;  and  continued  to  deliver  large  quantities  of  ker- 
sey, until  the  31st  of  January,  1815.  He  is  then  d^ted  with 
considerable  sums,  advanced  to  him  by  the  Commissary  gene- 
ral; and  upon  the  whole,  a  balance  is  stated  against  him  of 
5B559  dollars  50  cents;  for  which  a  verdict  was  rendered.  But  on 
the  debit  side  of  this  account,  are  found  the  above  orders  in  fa- 
vour of  Thorp,  Siddall  and  Company,  and  Reed  and  Croasdill; 
which  it  is  admitted  by  the  United  States,  have  not  been  paid; 
and  if  these  items  were  improperly  given  in  evidence  in  this 
action,  then  it  is  admitted  that  the  United  States  ought  not  to 
have  recovered,  as  those  orders  exceed  the  sum  claimed  on 
tiieir  behalf,  as  the  balance  of  their  account.  The  charge  of  the 
District  Judge,  being  in  favour  of  the  United  States,  that  this 
action  was  well  brought,  an  exception  was  taken  to  the  opinion, 
on  which  a  wnt  of  error  was  sued  out. 

For  the  plaintiffs  in  error,  the  following  points  were  made. 
First  The  action  should  have  been  covenant  on  the  agreement 
of  the  9th  of  October,  1813:  the  subsequent  parol  contract, 
changing  the  written  contract,  as  to  the  price  and  the  kind  of 
kerseys,  made  no  difference;  it  was  ingrafted,  necessarily  into, 
the  original  contract.  An  action  for  money  had  and  received, 
cannot  be  brought,  where  the  contract  is  in  part  performed,  and 
where  the  contract  is  still  open,  (a) 

Second.  If  there  was  no  necessity  for  bringing  covenant  on 
the  above  contract,  then  the  advances  made  to  Parker,  consti- 


(a)  Doag.  83.  Sii,  S  East  lis. 

(1) 
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tote  fiiur  a  debior  to  the  UnitM  States,  bj  sifnple  contract^ 
which  debt  was  extinguished  by  the  bond  given  bj  Renndn,  and 
Reed  and  Croasdill,  on  the  8th  of  Noyember.  It  is  true,  that  ge- 
irerallj  speaking  a  simple  contract  debt  bj  one  person,  cannot 
be  extinguished  by  i  securiiy  of  a  higher  nature,  given  by  a  &ird 
person;  yet  ft  will  be,  if  such  security  was  contemplated  by  the 
oMgii^al  contract,  as  was  the  fact  in  this  case,  (b) 

'ifdrd:  The  United  States  not  having  p£d  their  acceptances, 
no  action  can  be  maintained  by  them,  for  the  amount  of  those 
j^^ceptances;  even,  the  giving  of  a  note  of  hand,  would  not  be 
a  satisfaction,  unless  it  was  received  as  such,  (c) 

Mere  i^^ponsibUity  is  no  ground  of  action,  (d)  In  this  case, 
th^  afcceptance  was  not  even  absolute,  but  conditional,  "  to  pay 
ti^hen  in  funds;"  and  it  does  not  appear  that  the  contingency 
Has'  happened; 

l^br  the  United*  Statids  it  was  atiswered,  on  the  first  point: 
ftoiigh  there  be  a  covenant  undei'  seal,  yet  if  there  be  a  verbal 
promise  to  pay  the  balance  on  ah  account  struck,  assumpsit 
will  lie  (O 

In  this  case,  Parker  wrote  to  the  Comtiiissary  general  for  a 
eojjy  of  his  account;  and  after  receiving  it,  he  offered  to  find 
security  for  tfilg  bklance  stateid  against  hini,'if  the'  Comiiiissary 
general  would  order  hith  to  be  discharged  fVom  dotifihement 

Second;  The  present  case  iS  within  the  general  principle,  as 
acknowledged  on  the  other  side.  3  tike.  Ah.  106.  7.,  Title  Ex- 
tinguishment, D^ 

Third.  It  makes  no  difTerence,  that  the  acceptances  were 
conditionalX/)^  though  the  acceptances  have  nbt  been  paid  by 
the  United' Statesi  yet  their  aniiount  has  been  received  by  the 
indorsee,  or  payee^  and  the  acceptances  are  stitl  outstanding'. 

(6)  ^Lebn<T.  IIO.,  4'Co.  Rep.  446.  (c)  2  balTfts,  100.,  1  Do. 2l6. 

(d)  9  Wak.  36ft:,  Ba  d4A.,  Co.  BtHki.  Lav,  808.,  3  Wits.  ISO.  5d8.,  8  BIm. 
Bep.  840. 
(«)  1  Chittjr  Plead.  113.,  5  Boa.  and  Pnl.  148.,  3  T.  Rep.  483.,  1  T.  Rep.  133. 
(/)  3  Wila.  gi,  Chitty  80. 
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unaccounted  for,  qn  the  day.  this  bond  waa  given,  it  was  imme- 
diately i^fi^erwards  dischai^d  by  the  delivery  o^  the  kerseys. 
1*he  two  orders,  piei^tioned  in  the  ab^ve  opinion,  having  been 
accepted  but  not  paid,  the  amount  of  tliem  cannot  be  said  to 
have  been  advai^ced,  either  in  law,  or  in  fact;  and  of  course  the 
breacli  laid  in  the  declaration  is  not  supported  (^). 

These  judgments  i^ust  both  of  them  be  reversed  and  entered 
for  the  plaint|i(r  in  error  (A). 

Mr.  C.  J.  Ingersoll,  District  Attoirney,  for  th^  United  States. 
Mr*  J.  R.  Ingersoll,  for  Parker. 
Mr.  Hallowell,  for  Kennan  et  al. 

(S)  See  the  following  cases;  7  T.  Rep.  181.  Giles  v«.  Edwards.,  A  Craneh  239., 
5  East  249.,  as  to  rescinding  contracts.  The  first  case  states,  that  though  an  part 
performed,  it  may  be  rescinded;  and  the  last  case  taja  il  oannot,  ooless  the  party 
ean  be  placed  in  statu  quo.  S^  3  Ksp.  Kep.  82L 

(A)  If  the  acoepti^  ba^  qo  food^  of  dni^er,  he  bfS  h^  re^s4^  *V*Vf^  ^^ 
drawer  if  he  paj  the  bill,  or  do  something  equi?alentp  as  being  in  prison  andfBr 
a  capiat  adtatitfaciendum.  8  Wils.  18.,  Chitty  on  BDU  203.  Doag.  249. 
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To  ft  teire  faciaa  agBinst  an  executor^  to  revire  a  JQdg;ment  obtained  agamit  his 
testator,  the  ddendant  cannot  plead  that  there  aiC  tenre  tenants  whoae  lands 
are  alao  bpund  bj  the  jodgmeati  ao  at  to  oblige  the  pUintiff  to  me  ant  a  tdrt 
Jmdfu  ajiainat  theak 

T|te  proper  remedy,  for  persona  agyieved  by  proeetdings  under  soffh  a  jndgmentr 
is  an  audita  quereia,  or  by  obtaining  a  role  qf  eourt^  to  stay  proceedings. 

The  court  in  such  a  case  will,  if  necessary,  direct  an  issue  to  ascertain  the  facts. 

Lands  in  Pennsylvania  are  liable  to  debts.  In  the  same  manner  aa  ehattela. 

Ffactice  and  prooeedti^y  iinder  the  Itws  of  PonviiylvaiMit  U»  sell  tM  lends  oC  |t 
deceased  person  foi'  the  payment  oC  d^bt^ 

l^ractice  and  proceedings,  under  the  lava  of  England*  where  hmds  are  taken  in 
execution  fcH*  the  payment  of  debts. 

1  HIS  was  scire  f  ados  against  the  defendant,  one  of  the  exeen* 
t^irs  Qf  Si|«annaK  Rodney,  who  was  executrix  of  GWka  Hvrst; 
to  revive  a  judgment,  recoverod  hiy  Urn  pluifitiff  agwsl  said 
Hurst,  in  his  life  time,  (a) 

The  dofendv^ti  who  waa  alone  warned,  aj^aied  and  filed  a 
|i}e%,  in  substanee  as  follows.  That  the  said  Hurst,  in  his  life 
time^  BflA  at  the  tii»e  the  said  judgment  was  irendered,  was 
seized  in  his  demesne  as  of  feo,  of  divers  lands^  &c.  within  this 
atato,  «iid  thM  he  contjoiued  so  seized,  until  after  the  rendering 
of  the  said  judgment;  but  that,  at  different  times  afterwards,  ho, 
for  a  valna)>le  consideration,  conveyed  the  same  to  divers  persons 
in  fe^  and  ^  said  lands,  hj  force  of  ssid  conveyancee,  and  of 
divers  mesn^  assjgiwents  Iboreof,  or  by  descent  or  other  (q»er^ 
tiion  of  law,,  have  coaie  to  the  possession  of  divers  personsr  who, 
or  whose  heirs  or  assigns,  iMre  now  sei^^ed  in  fee  respectively,  viz: 
to  the  possession  of  Miers  Fisher;  and  so  enumerating  other  per- 
souft;  iMMlpenbops  todiwrs  other  persons,  parohitsers  as  aforeasid, 
to  the  diefeadaiit  unknown;  and  the  defendant,  protestii^;  Hurt 

(a)  Seeanlep^ca  Ml 
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goods,  &c.  wkich  were  of  the  said  Hurst  at  the  time  of  his  death, 
came  to  the  hands  of  the  said  Susannah  Rodney,  whereby  the 
said  judgment  might  be  satisfied;  and  that  no  goods  which  were 
of  the  said  Susannah  Rodney,  at  the  time  of  h6r  death  came  to 
the  hands  of  the  defendant;  and  that  the  only  assets  or  funds, 
whereby  the  said  judgment  can  be  satisfied,  are  the  said  lands, 
&c«,  whereof  the  said  Hurst,  at  the  time  of  the  said  judgment; 
was  seized,  and  which,  by  the  said  conveyances,  became  vested 
as  aforesaid,  in  the  said  persons,  before  named;  who,  or  some,  or 
one  of  whom  now  being  seized  of  the  said  lands,  may  have  some 
good  and  sufficient  cause  to  assign,  why  the  said  dd»t  should 
not  be  levied  of  the  said  lands,  &c.;  and  because  the  said  terre 
tenants  are  not  commanded  to  be  warned,  or  summoned  to 
show  cause,  &c.;  the  defendant  prays  judgment  of  the  writ,  luid 
that  it  may  be  qaushed.  To  this  plea  the  plaintiff  put  in  a  gene- 
ral demurrer. 

In  support  of  the  demurrer,  it  was  contended:  First,  that  the 
plea  is  bad  in  substance,  there  being  no  necessity  for  a  scire 
fadas  against  terre  tenants,  by  the  law  or  practice  of  P/Minsyl- 
yania.  Second,  that  this  plea  is  bad  in  form,  as  it  does  not 
even  profess  to  name  the  terre  tenants  but  states,  that  perhap$ 
there  are  others.  Third,  It  does  not  state,  that  no  goods  of  Charles 
Hurst,  came  to  the  defendant's  hands;  and  for  aught  that  ap- 
pears, the  defendant  may  have  received  sufficient  personal  as- 
sets to  pay  this  judgment  Upon  the  first  point  was  cited  2  Bin. 
Rep.  218.  Upon  the  form  of  the  plea,  Chitty  on  Pleadings,  454. 
441.  445.  443^  1  Saund.  291.,  2  Lord  Raym.  1015.,  1  Do.  357. 
Salk.  194.,  3  Term  Rep.  186.,  2  Saund.  210.  notes. 

On  the  other  side,  on'  the  first  point  were  cited,  9  Co.  Rep. 
12.  Herbert's  case.  Fitzh;  N.  B.  Ed.  of  1794,  2  vol.  265,  266., 
2  Saund.  6.  et  seq.  A  scire  facias  may  go  against  the  terre  te- 
nants generally,  or  they  may  be  named;  and  the  first  form  is 
best;  note  10.  1  Smith's  Laws  of  Penn.  8.  As  to  the  objections 
to  the  plea,  they  were  said  to  be  merely  formal,  and  not  to  be 
taken  advantage  of  on  a  general  demurrer,  1  Chitty  on  Plead. 
647.    ' 
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In  answer  to  the  argument,  that  there  wag  not  a  special 
demuiTer»  the  plaintiff's  coansel  contended,  that  a  special  de* 
marrer  is  not  necessary  to  a  plea  in  abatement*  1  Chittj  on 
Plead.  454.  44S. 

WAamJ^GTOJ^,  J.  'fhe  principal  obiection  made  to  this 
plea,  is,  that  the  land  s  of  Hurst,  being  subject  to  execution  for  pay- 
ment of  debts,  equally  with  the  chattek;the  plaintiff  is  not  bound 
to  join  the  terre  tenants  with  the  executor,  in  the  scire  facias  to 
revive  the  judgment  obtained  agunst  the  testator;  and  there- 
fore  he  cannot  be  compelled  by  plea  to  do  so.  The  defendant's 
counsel  have  endeavoured  to  support  the  plea,  by  reference  to 
EngUsh  authorities.  But  the  laws  of  England  upon  this  subjecti 
differ  so  widely  from  those  of  this  state,  that  it  is  impossible  for 
one  to  throw  much  light  upon  the  other;  there  is  no  analogy  be- 
tween them.  In  England,  lands  are  not  liable  to  be  sold  in  execu- 
tioDy  except  leasehold  interests.  If  the  debtor  die  after  judgment* 
and  the  plaintiff  means  to  proceed  against  the  land*  in  order 
to  extend  it,  he  must  take  out  a  scire  facias  against  the  heir,  or 
against  him  and  the  terre  tenants,  either  generally,  or  name 
them  in  the  writ  If  all  the  terre  tenants  are  not  warned,  those 
who  are*  may  appear  and  plead  this  £Eict*  in  delay  of  execution; 
naming  in  the  plea,  the  persons  so  omitted;  and  the  plaintiff 
must,  if  the  plea  be  true  in  fact*  take  out  another  scire  facias 
against  the  persons  so  named;  and  until  they  are  warned*  the 
proceedings  will  be  stayed.  The  reason  of  this  is*  that  the  terre 
tenants  who  are  warned*  have  a  right  to  the  aid  of  the  others* 
to  have  contribution  by  an  extent  equally*  of  all  the  lands  of 
the  debtor,  which  are  bound  by  the  judgment. 

In  Pennsylvania,  lands  may  be  seized  under  KfUre  facias,  as 
chattels*  and  sold  under  the  writ  of  venditioni  exponas.  If  the 
defendant  in  the  judgment  die,  the  judgment  may  be  revived 
by  scire  facias  against  the  executor*  and  the  lands  of  the  testa- 
tor may  be  taken  in  execution*  and  sold*  if  there  be  a  deficiency 
of  personal  assets;  and.  even  without  such  execution*  the  exeeu- 
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ior  tiHj  dbeiAn  M  <^<ieff  of  theOr^ad  C^tn^,  to  dc^  as  lA^ch 
<yf  the  t(filAtor^d>  knds,  ii6  iMHy  !Me  n^edsaty  M  tte  payment  Of 
Hi  debts.' 

Since  then  lands  may  be  seized  and  sold  in  thiiB  state,  under 
a  judgment  originally  obtained  or  revived,  against  an  executor; 
fH  is  in  vain^  iS&  Itodlk  hito'  Englfch  cases  for  precedents,  wfien 
aeeord'htg  to  fike  Erigl^ih  Mw,  tVife  lalAd  cdnnof  M  touched,  un- 
less a  jvdgMnent  be  fiiHrf  oteiined  a^i*ristf  the  terre  tenants. 

Neverthelesst,  we  nrnj^  dertv'e*  ihuch  itifbrmatton  from  an  al!- 
tenfive  etamTnatimi  of  the  English  pracffce,  and  a  correct  an-' 
derstandlnig  of  the  pi^ct](^led  bn'  wHicH  it  is  fod^dtid. 

According  t6  the  law  of  Englkntf,  in  ca^es  of  judgment  aridf 
rebogni^ailVeS,  the'  lands  6f  thte  defehdant  or  cohusof,  such  a^ 
he*  may  hure  aliened  subsequent  to  thk  recognisance  dr  judg- 
ment, miay  be  ettelided  under  the  digit,  without^  the  necessity 
of  a  sbite  fdeins  against  Ihe  alienees;  If  tatlie  the  reason'  to  be, 
that  tile'  judgment  or  recdgnizaitce  charges  the  defendant  of 
eoduscfr;  pettomdiyf  and  there  being  no  chkilge  of  the  person' 
against  iVHom  the  ex^utibn  is  to  issue,  no  scire  fitcias  is  neced^- 
saty.  And'  eveii  if  a  scire  fdcias'  should  lie  rendered  necessary, 
in  consequence  of  a' year  and  a  day  having  pasisedj  still  the  laW 
would  be  th)e  satile  as  tb'the  aKenee^  foi'  the  writ  id  this  case, 
is*  not  tb  charge  new  parties,  but  merely  to  enable  tile  defendant 
ot  conusof  to'  show,  tiiat  &e  dcfbt  has  been  paid  oi'  otherwise 
satisfied  01'  discharged.  But,  aitfiotigU'  the  plaidtiff^  or  conusee, 
need  not  sue  otft  a  seii^ybctos' against  the  alieneefi^  iti*  Aik  case, 
they  are  not  without  remedy.  For,  sitice  it  wOuId'be  unreason- 
able; that  tlJe  jUd^ent  or  reCogniiJiince  which  cliatrged  all  the 
lands  equally,  in  tiiepOssetoion  of  the  debtor,  should*  be  bome 
by  a  part  of  the  purchasers  only;  they  may  compel  the  plkintiiT 
or  conusee,  to  sue  out  execution  of  all  the  latads;  and  as  they 
had  no  dicy  in  court,  they  may  lielieve  themselveir  by  audita 
pterdoi 

Biit  upon  the  death  of  tlJer  detrtOr  or  contrsor,  a  scire  fetcids 
must  issue;  not  nlei-ely  to  r^ve,  but  to  charge  pdltsons  not 

(1) 
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parties  to  the  judgment;  and  who  of  course  have  a  legal  right»  by 
the  mles  of  the  common  law,  and  upon  the  immutable  principles 
of  justice,  to  be  heard  in  court  before  thej  can  be  chaiged.  If 
the  plaintiff  or  conusee  means  to  charge  the  land,  he  must  sue 
out  a  scire  Jadas  against  the  heir,  or  the  heir  and  terre  tenants, 
if  there  be  any;  and  thus,  having  a  day  in  court,  and  opportunity 
to  be  heard,  if  they  fail  to  avail  themselves  of  it,  by  a  proper 
plea,  to  bring  in  those  who  are  bound  to  contribute,  they  cannot 
be  afterwards  relieved  by  audita  querela. 

Thus  stands  the  practice  in  the  English  courts.  Let  the  prin- 
ciples upon  which  it  is  founded,  be  now  applied  to  the  laws  of  this 
state,  in  relation  to  executions.  Here  the  lands  of  the  debtor, 
as  well  as  his  personal  estate,  may  be  taken  in  execution  and 
sold,  under  a  judgment  against  his  executor.  Lands  are  chattels 
for  the  payment  of  debts,  and  although  they  do  not  pass  into 
the  hands  of  the  executor,  in  the  same  way  that  chattels  do, 
they  are  nevertheless  liable  to  be  seised  and  sold,  in  like  man- 
ner as  if  they  had.  In  relation  to  creditors,  the  executor  stands 
in  the  same  situation  as  the  testator.  He  alone  is  to  be  charged, 
and  consequentiy,  he  is  the  only  person  against  whom  the  judg- 
ment is  to  be  revived.  Because  the  real  estate  in  the  possession 
of  the  terre  tenants  may,  under  the  judgment,  be  taken  in  exe- 
cution; it  no  more  follows,  that  a  scire  faciaa  must  issue  against 
the  terre  tenants,  than  if  the  execution  had  gone  against  the 
testator;  in  which  case,  it  has  been  shown,  that  no  scire  facias 
is  necessary,  although  their  lands  may  be  extended;  and  if  in 
that  case,  the  terre  tenants  can  relieve  themselves  in  no  other 
way  than  by  audita  querela^  it  follows,  that  the  remedy  should 
be  the  same  in  this,  the  reason  b^ng  precisely  tiie  same. 

That  this  is  considered  by  the  courts  of  Pennsylvania,  as  the. 
correct  mode  of  proceeding,  is  strongly  to  be  inferred,  from  the 
two^aaes  which  were  cited,  of  Young  vs.  Taylor(a}  and  Graff  vs. 
Smilli.  (t)  In  the  former,  one  of  the  questions  was,  whether  upon 

(a)  3  mnwy  SIS.  (6)  i  Dillat  iSt. 
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It  jikdgment  agtitti»t  Tayl«r»  lie  being  th^n  in  Ufe»  a  teire/tfoio 
Mj^t  net  to  Itave  iMQed  hffSmt  thie  teire  tenants?  Tlie  Cmirt 
decided,  Aiat  smck  pitKcess  tv<as  nnnecesgary,  and  ^ueh  would 
liave  been  the  deciBion  aceordiiig  te  the  English  law. 

In  die  6ther  case,  where  the  Judgiaent  was  ebtained  aga^t 
the  admittiBtrator  of  the  debtor;  the  qu^tion  came  before  the 
t)oart,  vpon  a  rale  obtained  bj  the  purchaser  from  one  of  the 
lieirs  of  ^e  debtor,  to  ^ow  cause,  why  the  sheriff  should  not 
be  directed  to  postpone  the  sale  of  his  lauds,  which  had  been 
taken  under  the  execution,  until  all  the  lands  remaining  unsold 
in  the  hands  of  the  other  children,  should  be  sold  by  tirtne  of 
die  execution.  The  Court  suggested  no  objection  to  tids  mode  of 
proceeding,  which  it  would  have  been  proper  to  do^  if  a  scirs 
facias  was  the  proper  remedy;  on  the  eonlrary,  the  doctrine  of 
contribution  among  the  heirs  and  tenre  tenants,  was  fnlly  gon^ 
into  and  decided,  upon  this  rule,  and  the  law  and  piuctice  of 
this  state,  in  relatioii  to  executtons  against  land,  was  laid  down 
as  i  have  before  stated  it. 

Upon  die  whole  1  am  of  ic^inion,  that  under  the  laws  relaliTe 
to  eiecutiens,  in  this  state,  the  plaintiff  is  under  no  necessity  to 
sue  out  a  sel^  /ocias  against  the  heirs  and  term  tenants  of 
the  debtor,  in  order  to  charge  l!he  lands  of  which  they  are  seized; 
and  that  the  proper  remedy  for  those  persons,  where  they  may 
be  aggrieved,  by  an  execution  levied  upon  their  lands,  is  by 
mndUa  fU/erelof  Or  more  properly,  by  obtaining  a  rule  of  couit  to 
show  cause.  In  this  way,  every  relief  to  which  the  putties  are 
antitled  may  be  afforded:  should  an  issue  be  necessary,  the 
Court  may  direct  it. 

It  is  unnecessary  to  give  any  opinion,  in  rdation  to  the  vari- 
ous objections  to  the  plea;  it  is  sufficient,  that  it  is  no  answer  to 
the  Writ;  and  if  it  were,  still  I  should  feel  no  hesitation  in  sajr* 
ing,  that  it  is  no  part  of  the  executor's  business  to  take  dire  of 
the  terre  tenants'  interest,  and  to  deiay  the  plaintiff^  bOcaOiSe  it 
is  possible  they  may  be  injured.  Let  those  persons  take  care  of 
themselves,  and  pursue  such  remedy  as  the  law  may  allow,  if 
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it  is  their  wish  to  do  so.  As  for  the  executor,  he  wants  not  the 
co-operatien  of  the  terre  tenants  to  assist  him  in  making  his 
defence,  nor  does  he  require,  from  them,  contribution:  let  him 
look  to  his  administration  of  the  personal  estate,  and  the  pro- 
ceeds of  the  real  estate,  so  far  as  he  has  been  authorized  to  sell 
it)  and  plead,  so  as  to  discharge  himself  from  personal  responsi- 
bility. 

The  demurrer  is  adj^4ged  good,  mid  ti&e  defendant  is  Qrder* 
ed  to  answer  over. 

In  answer  to  the  argument,  that  tins  was  not  a  special  de- 
murrer, the  plaintiff's  counsel  contended,  that  a  special  demurrer 
b  not  necessary  t^  a  plea  in  aba,tement  }  Chitty  454. 443. 
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Thb  Kino  of  Spain  vs.  Robert  and  John  Oliver* 

Aotion  for  the  reeovery  of  the  dutiee,  payable  to  the  erovn  of  Spain*  upon  th« 
imporUtioa  of  merchandise  into  La  Vera  Cruz,  under  Royal  lioenaea. 

There  ia  no  principle  of  lav,  which  will  aanetioo  anvetioo  by  the  creditor,  againat 
the  debtor  of  hb  debtor,  opoo  the  ground  of  contract;  for  there  is  no  prin^ 
between  them. 

During  the  reign  of  Charlea  IV.  of  Spab,  Hope  and  Company  of  Amalawlaaa  ne- 
gotiated a  loan,  for,  and  on  his  account,  for  the  repayment  of  which,  the  re- 
Tenues  of  Spain  were  pledged.  Dutiea,  which  were  payable  to  the  King  of  Spain, 
on  the  export  of  mercbandlae  to  the  Spanish  poaaesaioos  in  America,  came, 
legally,  into  the  handa  of  Hope  and  Company,  and  were  by  them  applied  to  the 
liquidation  of  the  loan.  Held,  that  theae  dutiea,  were  a  part  of  the  revenneaof 
the  crown  of  Spain,  pledged  for  the  repayment  of  the  loan;  and  aoeh  an  apprcK 
priatioo  by  Hope  and  Company,  was  proper. 

1  HE  whole  case  is  stated  in  the  charge  to  the  jury. 

WA8HIJ^rQT0J^,  J.  This  is  an  action  on  the  case,  brought 
bj  his  Catholic  Majesty  the  Ring  of  Spain,  to  recover  from  the 
defendants,  the  amount  of  duties  to  which  the  crown  claims  to 
be  entitled,  upon  a  number  of  shipments,  made  bj  the  defen- 
dants, from  the  United  States  to  La  Vera  Cruz,  in  the  years 
1806  and  1807,  under  Royal  licenses.  The  question,  for  the  de- 
cision of  the  jury,  is,  whether  the  duties  claimed  or  any  other, 
are  due  and  owing  by  these  defendants.  On  the  investiga- 
tion of  this  question,  it  will  be  proper  to  consider;  First,  Were 
these  duties,  at  any  time,  due  by  the  defendants  to  the  crown? 
If  they  were,  then;  Secondly,  have  the  defendants  paid  them 
to  any  person,  l^;a]ly  authorised  to  receive  them?  And  if  not, 
then;  Thirdly,  Have  they  been  received  by,  or  so  come  to  the 
use  of  the  crown,  as  to  disable  the  plaintiff  from  recovering  in 
this  action? 

The  two  first  questions  may  be  considered  togetiier.  It  is  con- 
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tended  on  behalf  of  the  plaintiff;  that  by  the  terms  of  the  royal 
wder  of  the  ^th  December,  ld04,  the  duties  accruing  on  ship- 
ments to  the  Spanish  colonies  in  America,  made  under  royal  li- 
censes^ were  to  be  paid  by  the  shipper  into  the  royal  chests  of 
consolidation  in  Spain;  and  consequently,  that  the  defendants, 
having  under  these  licenses,  made  the  shipments,  on  which  these 
duties  are  claimed,  the  law  raised  a  contract  on  their  part,  to 
pay  the  same  to  the  crown. 

For  the  defendants  it  is  contended,  that  the  privilege  of 
making  these  shipments,  was  granted  to  Francis  Ouvrard  and 
Co.,  by  the  contract  entered  into  on  the  S6th  November,  1804, 
between  Francis  Ouvrard  and  Co.  on  the  one  ude,  and  Manuel 
Sexto  Espinosa,  representing  the  crown  on  the -other;  by  the 
terms  of  which  contract,  the  duties  which  may  arise  on  the 
shipmients,  were  to  be  paid  into  the  royal  chests  of  consolida- 
tion, by  the  said  Francis  Ouvrard  and  Co.  That  the  defendants 
derived  their  right  to  make  shipments,  from  the  said  Francis 
Ouvrard  and  Co.,  to  whom  they  were  bound  to  pay  the  duties, 
and  to  whose  agents  they  did  pay  them;  consequently,  the  law 
could  not  raise  an  implied  contract  to  pay  to  the  crown.  It  will 
of  course  be  necessary,  to  review  the  various  transactions 
which  preceded  or  were  connected  with  the  trade,  which  the 
defendants  and  others  carried  on  with  the  Spanish  colonies  in 
1806  and  1807,  under  permits  granted  by  the  crown. 

There  can  be  no  doubt,  but  that  the  crown  was  induced  to 
tolerate  this  trade,  so  contrary  to  its  general  policy,  by  the  ap- 
proaching war  with  Great  Britain;  and  that  the  objects  were, 
under  the  cover  of  neutral  flags,  to  supply  their  colonies  with 
provisions,  and  such  other  articles  of  luxury  and  necessity,  as 
they  might  require;  to  afford  them  an  opportunity  to  export 
such  of  their  products  as  they  could  spare;  and  to  replenish  the 
royal  coffers  with  the  duties,  which  would  accrue  on  this  trade, 
as  well  as  to  bring  away  the  precious  metals,  and  the  products 
of  the  colonies,  to  which  the  crown  was  entitled.  To  effect  these 
olgects,  the  contract  of  the  £Gth  of  November,  1804,  was  enter- 
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ed  uitQ»  between  Don  Maimel  Sexto  fiSspwosa,  on  the  pert  ef  die 
Crown  of  Spain*  and  Vrancia  OnTrard  of  Bourdeaux;  by  which  tbej^ 
agree^f  to  form  a  partnership,  under  the  firm  of  IVancia  Ouvranl 
and  Ce.,  with  a  capital  of  e^t  nrillions  of  iivrest  to  be  fnmiah* 
ed  one  half  by  Qnvrard»  and  the  other  by  fispineea,  to  be  taken 
from  the  proceeds  of  the  frst  returns  from  the  Spanish  colontesi 
en  account  of  Espinosa;  the  partnership  to  continue  until  the 
end  of  the  war  with  Great  Britain.  The  contract  sttpuiatei^ 
amo^g  other  things*  as  follows:  j|^ 

Krst  That  Qpmrard  and  Co.  ahall  ei\|oy»  during  tiie  war  udtk 
Qreat  Britain*  the  privilege  of  importing  from  £urope»  undev 
nentral  colonre.  into  Vera  Cruz*  Havanna,  Caracas,  and  Monte 
Video,  iparchaadize,  proTisiens,  and  other  y^^^os;  and  of  ex« 
pevting  from  thence,  produce,  and  silver,  and  gold. 

Second.  Espinosa,  to  furnish  the  partnership  with  all  the 
neoessary  permisaiens,  for  the  expedition  of  the  vessels  from 
Europe  to  the  Colonies;  according  to  the  iMtructions  to  bo 
given  by  Ouvn^id  and  Co. 

Third.  The  profits  resaltiiig  from  the  transactions  ef  the 
partnership,  to  be  divided  equally,  at  the  expiration  of  it;  one 
half  on  account  of  the  consolidation  of  the  Vales  and  the  other 
ef  F.  Ouvraid. 

VourtL  The  in^port  and  export  duties  to  be  paid  in  Spain, 
for  the  merchandizes  from  Europe,  two  pnonths  after  advice  re- 
ceived  of  their  arrival  in  America;  and  for  those  from  America, 
in  two  months  after  the  knowledge  of  their  arrival  in  the  ports 
of  Europe. 

Fifth.  The  accounts  of  the  partnership  to  be  liquidated,  widi* 
in  a  year  after  the  war  ended;  and  the  capital  and  profits  then 
to  b^  dirided.  A  gen^  settlement  of  the  afiiiira  of  the  con« 
eem,  to  be  annually  mad^ 

Sixth.  Commercial  houses,  to  be  selected  by  Ae  parties  to 
the  coDtpust,  to  be  established  at  Hamburgh  and  odier  places, 
on  account  of  the  partnership. 

This  contract,  by  the  terms  of  it,  requiring  the  approbadon 
of  the  king,  it  was  afterwards  submitted  to  him;  and  together 
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viik  ten  tddititmal  irtieles,  made  by  hii  order,  receiYtd  tto 
fft>jal  §aiictk»D  in  December,  1804.  Thett)  additional  artielet» 
oontain  amongst  others,  the  Mlowing  ttiplitatiolia.  That  Out- 
rard  and  Cow  shall  haye  conif)Byed  to  Enrope,'aU  the  Colonial 
produce  which  the  king  may  Iriease  to  topoK  frnm  America) 
fke  same  tb  be  delivered  by  the  king's  agents^  at  certain  to«- 
merated  ports  in  America*  to  the  correspondents  of  OnTrard 
4nd  C^;  who  are  to  reserve  for  tiie  same,  onti-third  of  the  -capa- 
city of  every  vessel  coming  oil  tiieir  account  to  Europe;  pro- 
vided the  king's  agents  shall  be  ready  to  deliver  the  produce^ 
withoat  causing  delay  to  the  vesseL  A  similar  pMvisidDi  was 
teservM,  aS  tQ  artiel<te  which  the  king  may  have  to  send  from 
Enrope,  to  certain  ports  in  the  American  colonies. 

These  articles  faHhter  stipulate^  what  compensation  is  to  bo 
{mid  to  Ouvrard  and  Co.  for  the  above  services*  and  isr  the 
sales  of  svch  Articles  belonging  to  the  king,  as  may  be  so  con- 
veyed, in  explanation  of  the  eighteen  articles  of  the  original 
contract,  of  the  20th  of  November,  in  respect  to  the  payment 
•f  the  import  and  .export  dvties,  to  be  made  to  the  kilig  by 
Ouvrard  and  Co.,  it  is  stipulated;  that  payment  shall  be  made 
with  dl  exactness,  and  conformable  to  the  tariff  of  rates  regu- 
bted  by  the  different  ordinances,  decrees,  and  mrderi  at  the 
king^  ^th  one  exception  only,  thftt  the  time  for  the  payment 
is  to  be  such,  as  is  stipulated  in  the  eighte^itii  article. 

The  commercial  neutral  houses,  by  whose  agency  the  cmi- 
temj^ated  trade  was  to  be  carried  on,  Appear  to  have  been  se- 
l^ted,  according  to  the  stipulation  in  the  contract;  and  on  tiie 
£4th  of  Deicemben  1804»  the  royal  order  issued,  which  has 
becta  beibre  alluded  to,  and  was  addressed  to  the  viceroy,  go- 
vernor and  intendants  of  the  different  colonies,  with  which  the 
tradfe  ^as  to  be  carried  on,  as  well  as  to  the  ministers  of  the 
^tirowtt,  residing;  in  the  United  States,  and  in  other  neutral  na- 
tions. The  material  parts  of  this  order  are  as  follow: 

First  That  tiie  king  has  granted  permission  to  certain  enu* 
ineratM  neutral  hnuses  in  Jiirope  and  Ameriia»  to  dispatch 
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for  Vera  Cruz,  from  oeatral  ports  in  Europe  and  America, 
as  manj  vessels,  with  cargoes  as  the j  may  think  proper;  and  to 
bring  back  gold  and  silver  or  other  productions  of  the  colonies, 
to  Spain,  or  to  neutral  ports  in  Europe  and  America. 

Second.  The  invoices  of  such  cargoes,  to  be  presented  bj 
such  neutral  houses  to  the  Spanish  consuls,  in  duplicates,  and 
be  certified  bj  that  officer;  specifying  therein  the  permits,  and 
expressing  the  value  of  the  cargo  comprised  in  each  shipment. 
One  of  these  invoices,  so  certified,  to  accompany  the  cargo, 
and  the  other  to  be  delivered  to  the  Spanish  minister. 

Third.  Two  months  after  the  knowledge  of  the  arrival  of 
each  expedition  in  America;  the  house  who  dispatched  it,  shall 
pay  into  the  gefneral  treasury  in  Spain,  and  into  the  royal 
coffers  of  consolidation,  the  duties  which  should  be  exacted  in 
Spain,  for  foreign  merchandize;  which  duties  are  particularly 
enumerated.  The  colonial  duties  to  be  paid  at  La  Vera  Oroz* 
on  the  arrival  of  the  merchandize  there. 

This  order  was  accompanied  by  a  private  letter  to  the  officer 
to  whom  it  was  addressed,  calculated  to  stimulate  his  exertions, 
to  promote  the  king's  interest,  as  contemplated  in  the  order; 
and  particularly,  it  required  the  officer,  to  whom  it  was  address- 
ed, in  the  colonies,  to  have  in  readiness  the  precious  metals 
and  produce  belonging  to  the  king,  which  the  neutral  houses, 
who  were  to  be  engaged  in  this  trade,  were  bound  to  convey 
to  Europe. 

The  letter  addressed  to  the  minister  in  the  United  States, 
states  the  names  of  the  houses  in  the  United  States,  to  whom  the 
privilege  of  this  trade  is  permitted;  and  directs,  that  the  invoices 
are  not  to  be  certified,  unless  the  house  shall  present  to  him, 
a  particular  permission,  accoixiing  to  the  form  annexed.  In  that 
addressed  to  the  Spanish  minister  in  Sweden,  the  privil^;ed 
houses  in  that  country  are  also  mentioned;  and  it  then  proceeds 
to  state,  that  there  must  be  paid  on  account  of  those  houses, 
into  the  general  treasury,  &c.  the  duties  which  should  have 
been  exacted  in  Spun,  on  the  importation  of  the  goods  shqiped; 
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and  even  those  of  exportation  for  America;  and  to  tbit  end* 
those  houses  are  required  to  present  to  the  consnls,  inroices 
in  duplicate,  expressing  the  value  of  the  cargoes  which  they  are 
to  certify,  and  mentioning  therein  the  Ucenses;  the  captain  to 
be  bearer  of  the  one,  and  the  other  to  be  forwarded  to  the  minis- 
ter of  finance  in  Spain. 

On  the  6th  of  May,  1805,  OuTrard  and  Co.,  entered  into  a 
contract  with  Hope  and  Co.  of  Amsterdam,  the  object  of  whidi 
was,  to  have  the  above  contracts  with  Espinoaa  carried  into 
eifect,  through  their  agency.  This  contract  is  entided  **An 
i^preement,  respecting  the  commerce  of  the  Spanish  colonies 
between  Hope  and  Co.,  and  Ouvrard  and  Co.^'  It  stipulates, 
amongst  other  things: 

First  That  Hope  and  Co.  shaU  enter  upon  the  execution  ctf 
the  instructions  from  Ouvrard  and  Co.,  so  as  to  insure  complete 
success  to  the  operations  which  shall  be  successively  agreed  up- 
on, and  in  conformity  with  the  stipulations  which  follow  therein. 

Second.  Hope  and  Co.,  are  to  have  in  the  United  States,  an 
agent  general,  to  correspond  with  the  Spanish  colonies,  and 
chaiged  with  the  direction  of  the  cargoes  to  be  dispatched  from 
Europe  and  from  the  United  States  to  those  colonies,  and 
with  the  shipments  from  the  colonies,  for  the  United  States  or 
Europe;  and,  in  short,  witii  all  that  can  promote  the  success  of 
those  operations. 

Third.  This  agent  is  to  have  power  to  appoint  agents  under 
him;  Ouvrard  and  Co.  to  designate  the  commercial  houses  in 
the  colonies,  who  are  to  receive  and  expedite  the  consignments. 

Fourth.  The  agent-general,  who  is  to  be  considered  as  the  re- 
presentative of  Hope  and  Co.  in  person,  is  to  receive  no  com- 
pensation; the  same  being  included  in  the  compensation  of 
Hope  and  Co. 

Fifth.  Hope  and  Co.  to  communicate  to  Ouvrard  and  Co. 
the  advice  they  receive  from  their  agents,  and,  in  short,  accounts 
of  all  their  transactions. 

There  are  strong  reasons  for  believing,  that  soon  after  the  in- 
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kodttCtioD  of  H^pe  And  Go^  into  ike  managtment  of  the  oiBdni 
^f  Oa^rard  and  C%  they  perceived  and  pMAted  oat  to  Oa?rard 
and  Co.,  the  impoUoy  of  cdnfining  the  privil^^  of  the  ooloiual 
trade  to  certain  apeciied  honaea;  and  it  is  by  no  means  ilnproba«' 
ble»  that  these  repieaentations  produced  the  second  voyai  order 
of  the  9th  of  August,  1805.  It  refers  to  the  farmer  order  of  the 
Mth  of  December,  1804,  ^nd  adds;  that  the  king  has  resolved, 
that  the  permits  for  making  those  expeditwns  shall  be  «n* 
Kmited,  and  shall  be  considered  as  having  beoi  granted  to  any 
ntotral  commercial  htmse,  which  can  exhibit  a  permit  for  ea«k 
expedition,  similar  to  that  before  smit  in  virtne  of  the  fanner 
order,  and  accompanying  it  by  an  invoice  of  the  oatgo^  in  du- 
plicate, to  be  certified  by  the  consul;  the  c^tain  to  be  the  bearer 
of  one  invoice  and  permit,  and  the  other  to  be  sent  hnme* 
lately  to  the  treasnry  department  in  Spain,  with  an  aoooont  of 
the  nameof  the  vessel,  of  the  captain*  and  tike  tonnage  of  the  vea*- 
seL  It  is  to  be  observed,  that  nothing  is  said  in  this  order,  npen 
the  subject  of  duties.  It  was  addressed^  Kko  the  former,  to  the 
'Viceroys,  Governors,  and  Intendanta  of  the  colonies,  and  to  the 
Ministers  of  the  crown,  at  Hamburg,  Berlin,  Copentmgen,  Stocb* 
holm,  and  the  United  States.  The  private  letter  which  accom- 
panied it,  addressed  to  the  Viceroys^  haa  the  following  expieo- 
sions;  **  I  must  remind  yea,  that  you  must  conform  to  the  loyal 
order  of  the  S4th  December,  1804,  for  what  rejects  the  pay- 
ment of  the  duties*" 

Blank  licenses  were  now  prepared  by  the  crown,  and  deU  wed 
to  Onvrard  and  Co.,  who  forwarded  them  to  Hope  mid  C^  and 
Ouvrard  and  Co^  having  provided  that  the  former  shoidd  ap- 
point a  general  agent,  to  reside  in  the  United  States^  to  snperua- 
tend  and  conduct  the  business,  relating  to  this  trade;  Mr.  David 
Parish  was  selected  by  Hope  and  Co.,  and  approved  of  by 
Ouvrard  and  Co^;  and  they  obtained  from  the  Spsnish  government 
a  passport  for  him,  as  well  as  for  another  agent*  who  was  to  reaide 
at  La  Vera  Cruz;  which  they  also  forwarded  to  Hope  and  Co. 
Thepassport  f«r  Mr*  Parish,  was  dated  the^9di  «rf  Augua^  1805, 
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and  ezp-estes,  that  hB  it  gaing  to  the  Umte4  States  with  cem* 
■iseioiia,  whereia  the  royal  aanrico  ia  inlereated;  aad  thai  pro- 
aaeda  to.  direct  the  raaideiit  BiiftiBter  there,  to  grant  to  Mr* 
Pariah,  all  the  aapport  he  may  require  fi>r  his  iriewa,  in  order 
that  the  iriU  of  ttie  king  he  pvactaally  accompliahed. 

Mr.  Pariah  anived  in  the  United  Statea  eene  time  in  Jannarj* 
)806)  and  immediatelj  oomneneed  hia  operations,  by  forward* 
tag  some  expiddidoni  hinaelf  to  the  Spaniah  eoloniea,  uid  bj 
placing  in  the  hands  of  certain  mereantile  housea,  aome  of  the 
licenaes  which  he  had  received  from  Hope  and  Co^,  to  enable 
tiiem  to  carry  on  the  trade. 

After  tUa  general  view  of  the  transactions,  which  followed  the 
contract  of  the  d6th  of  November,  and  4th  of  Becember,  between 
Bapiaosa  and  F.  Obvrard,  the  mind  am  with  dificahy  refuse 
its  aioent  to  the  oonclosion;  that  the  two  royal  orders,  the 
licenses,  passports  and  private  mstmctioBs,  oripnatod  in  those 
eontraots,  and  were  intended  to  carry  the  same  into  execution. 
It  is  dUknlt,  otiierwise,  to  account  for  their  strict  correspon- 
dence Irith  tiie  terms  of  those  contracts,  They  contain  stipnla* 
tions,  tfiat  permits  er  licenses,  for  carrying  on  the  expert  and 
import  trade  of  the  cokmies,  shall  be  granted  by  the  crown* 
lliat  the  predona  metals  and  produce  belonging  to  the  king, 
aholl  be  brouf^  tway,  in  tiie  vessels  tobe  employed  in  this  trade, 
for  which  purpose,  one  third  of  the  tonnage  of  each  vessel  waa 
to  be  reservedt  but  unless  ^  king's  property  should  be  ready 
to  be  pat  on  board,  no  as  to  cause  no  delay,  the  owner  may  fill 
pip  the  vessel  <m  his  own  account.  Accordingly,  we  see  thai 
blank  Koenses  were  granted;  bills,  to  the  amount  of  two  milliona 
lif  dollars,  drawn  by  the  Spaiudi  govemmMt  on  the  colonies^ 
were  forirarded  to  Hope  and  Ca^;  and  letters  Were  addressed 
by  the  Minister  of  Finance,  to  the  Viceroys,  Governors,  and 
loftandants  of  the  colonies,  in  rei^on  to  the  produce  belonging 
to  Urn  Uing,  and  in  strict  cimisrmity  with  the  additional  articlea 
in  relatiea  to  that  sutgeOt  It  is  also  to  berenwrked,  that  although 
neither  the  royal  orders  nor  the  private  letters  to  these  ofieers 
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of  the  goTernment»  speak  in  direct  terms  of  the  contracts  of  the 
26th  November,  and  4th  December,  still  they  were  distinctly  in 
the  view  of  the  government,  and  were  substantially  referred  to  in 
the  private  letters  which  accompanied  the  orders;  because  thte 
reservation  of  one  third  of  the  tonnage  of  each  vessel,  for  the 
king's  use,  was  provided  for  in  the  additional  articles,  and  no 
where  else.  The  modification  of  the  first  order  by  die  second* 
made  upon  the  suggestion  of  Hope  and  Co.,  as  may  fairly  be  in- 
ferred from  the  letter  to  Ouvraitt  and  Co.  of  the  6th  of  May, 
1805,  and  the  peculiar  language  of  the  passport  of  Mr.  Parish; 
are  additional  links  in  the  chain,  which  connect  these  orders 
with  the  contract  If,  after  all,  any  doubt  should  remain  upon 
the  subject,  it  must  be  removed  by  the  letter  of  Espinosa  to 
Hope  and  Co.,  dated  the  S4th  September,  1807;  which  estab^ 
Kshes  most  clearly  the*  following  &ct8;  First,  That  Hope  and 
Co.  by  their  agreement  with  Ouvrard  and  Co.,  of  the  6th  of 
May,  1805,  had  assumed  upon  themselves  the  fulfilment  of  the 
contract,  and  additional  articles  between  F.  Ouvrard  and  the 
crown;  which  contract,  between  Ouvrard  and  Co.  and  Hope 
and  Co.,  was  approved  of  by  the  crown  of  Spain,  and  effect 
given  to  it,  by  the  Royal  order  of  the  9th  August,  1805. 

Second,  That  by  the  common  consent  of  those  houses,  Mr.  Pa* 
rish  was  appointed  general  agent  in  the  United  States,  to  facili- 
tate  the  shipments,  and  to  prepare  and  direct  them. 

Third,  For  the  purpose  of  effecting  those  contracts,  permis* 
sions  had  been  transmitted  by  the  crown,  through  Oumrd  and 
Co.,  to  Hope  and  Co.,  and  by  them  to  the  general  agent;  wfao» 
under  tiiem,  had  caused  a  number  of  shipments  to  be  made» 
firom.  the  United  States  to  different  ports  in  South  America; 
invoices  of  which  had  been  transmitted  to  die  Spanish  govern* 
ment. 

Fourth,  Tl^at  Mr.  Parish  had  made  remittances  for  the  pay- 
ment  of  the  duties  on  those  expeditions,  which  Hope  and  Con^' 
representing  Ouvrard  and  Co.,  were  boimd  to  remit  to  the 
Royal  chest  of  consolidation. 
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FiMi,  That  the  Royal  order  of  the  d4th  of  December,  thongh 
it  spoke  only  of  the  shipments  from  Europe,  intended  to  coun- 
tenance shipments  from  the  United  States,  for  the  purpose  of 
being  neutralized;  because  the  order  states,  that  the  Spanish 
minister  in  the  United  States,  was  informed  and  i?as  directed 
to  require  duplicate  iuToices  to  be  made  out  and  certified. 

Lastly,  That  Hope  and  Co.,  as  the  representatires  of  Ouvrard 
and  Co.,  were  bound  to  pay  the  duties,  without  any  exception; 
to  account  for  the  share  of  the  profits  of  the  trade,  belonging  to 
the  crown,  and  generally  to  Mfil  every  part  of  Ouvrard  and 
Co.'s  engagement. 

This  letter  contains  a  full  history  of  these  transactions,  from 
the  beginning  to  the  close  of  them,  and  with  the  light  it  throws 
upon  them,  it  is  not  difficult  to  fit  the  different  parts  together, 
so  as  to  make  of  them  one  entire  and  harmonious  body,  of  which 
the  contracts  of  the  SGth  November  and  4th  December,  1804, 
are  the  base;  and  the  royal  orders,  the  licenses,  and  the  ship- 
ments, are  the  superstructure. 

It  was  contended,  by  the  plaintiff's  counsel,  tiiat  the  order  of  the 
24tii  December,  could  not  be  in  execution  of  the  contracts, 
because  the  former  is  general,  and  the  latter  confined  to  expe- 
ditions to  and  from  Europe.  This  is  all  very  true;  but  it  can  ' 
never  be  said,  because  a  party  does  more  than  he  has  contracted 
to  do,  and  tiiis  for  llie  benefit  of  the  other  party,  he  has  not  ful- 
filled his  contract.  The  order  enlarges  the  privilege  granted  to 
Ouvrard  and  Co.  by  the  contract,  and  consequently  could  not 
be  complained  of  by  them.  Again,  it  is  said,  that  the  contract 
grants  no  monopoly  of  the  colonial  trade  to  Ouvrard  and  Co., 
and  therefore,  that  the  defendants  and  others,  who  made  ship- 
ments under  royal  licenses,  are  bound  to  pay  the  duties,  unless 
they  can  show  that  they  acted  as  agents  of  Ouvrard  and  Co. 
Let  it  be  granted,  that  no  monopoly  was  intended  by  the  con- 
tract; still,  if  the  licenses  under  which  the  defendants  made 
those  shipments  were  issued,  iik  virtue  of  the  contract  with 
Francis  Oavrard»  and  were  delivered  to  them,  by  the  agent  of 
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Bttft  fU(Ml  Ca«  who  tecwei  them  fremOunard  and  Co^  fliets 
which  caiiBQt  be  eootroTertMl;  the  question  ef  liaUlity  ler  the 
dvtiMi  wa»t  at  lea^t  be  determined  in  reference  to  tboee  oon-* 

* 

If  tfaen»  the  order  of  the  ^ih  December  was  israed  in  execu* 
tion  of  the  contract8»  it  cannot  be  said  to  be  a  law  to  control 
and  alter  them*  If  it  be  inconaislent  with  the  contracts,  it  would 
eeem  difiicuU  to  aupport  this  actieng  which  ia  founded  upon  an 
implied  aaaompait  by  the  defendants,  to  pay  the  dnties  imposed 
by  the  order,  in  tiie  face  of  an  expr^s  contnMst,  with  which  the 
implied  one  is  at  variance. 

Bat  the  respect,  which  the  Coort  owes  to  the  elevated  station 
of  the  person  who  issued  this  order,  as  well  as  an  adherence  to 
general  principles  of  law,  fprUd  us  to  construe  tilie  order  so  ae 
to  place  it  in  hostility  with  the  contracts,  if  a  diftrent  constnio* 
tlon  can  fairly  be  given  to  it  I  thinly  there  i^  no  difficulty,  in 
making  them  harmonize  wilh  em^h  other. 

The  18th  article  of  the  contraet  of  the  Mih  of  Novpmbert 
itipulates,  that  the  duties  are  to  be  paid  in  Spain;  and  conee- 
quently,  it  would  seem  to  follow,  thnt  they  were  to  be  paid  by 
Onvrard  imd  Co.,  parties  to  thet  contrect  But  all  doubt  upon 
tiiis  sutgect  is  removed  by  the  9th  additional  article,  which  pro* 
fosses  to  be  intended  to  explain  the  i8th  article  pf  tiie  original 
contract!  with  regard  to  the  payment  of  the  import  and  export 
duties  to  be  made  to  the  king  by  Ouprmd  and  Cb«  To  recoti* 
die  the  order,  which  directs  that  the  duties  shall  be  paid  by  the 
Mfpen*  with  the  aniira4:t$»  which  stipulates  tiMtt  they  shall  be 
]udid  by  OHvrord  and  €b./  wo  may  fidrly  suppose^  that  Ouvraid 
and  Co.  to  whom  the  privilege  of  carrying  on  thW  trade  ww 
granted,  were  to  be  considered  as  shippera,  in  the  view  of  the 
contract;  whoever  might  be  tiie  actual  shippers,  under  the  U- 
otnses  to  be  granted  to  Chivrerd  en4  Qon  under  the  contact 

This  construction  is  supported  by  a  number  ef  additimisi 
reasons,  tiie  force  of  which  it  is  diffieult  to  resist  In  tiie  firat 
places  it  may  be  r«merke4  that  Ae  contraiy  oonetnetion»  wmrid. 
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IB  almost  every  itnteiide^  hmie  defeated  the  ooirtrnct  itself  go 
&r  as  it  related  to  the  payment  of  the  datiea.  For»  by  the 
oighteeDth  articlei  it  was  stipulatedi  ^at  the  duties  should  be 
|>aid  in  Spmn,  within  two  montim  after  advice  recrived  of  theif 
arrival  in  America.  'fhiSi  tbea«  woald  have  allowed  to  the 
shippaTf  residing  in  the  United  States,  hat  ii^o  months  to  ob« 
tain  notice,  that  the  Spanish  Government,  6r  Onvrard  and  Cob» 
had  received  advice  of  the  iurrival  of  the  vessel  in  the  Spanish 
eolony,  and  to  remit  the  duties  to  the  Spanish  treasury.  This 
would  have  been  frequentiy,  if  not  always,  impossiUe;  and 
therefore,  a  oonstmetion  which  leads  to  sudi  a  result^  cannot 
be  w^  founded*  But  this  objection  is  entirely  relnovedi  by 
coDOidering  Ouvrard  and  Co.  as  the  persona  who  were  to  make 
the  payoMnty  and  the  two  months  allowed  to  them,  as  a  credit 
after  they  received  the  advice  of  the  arrival*  In  die  next  place, 
is  it  reasonable  to  suppose,  that  the  Spanish  gDvemment  would 

I 

look  for  the  payment  of  their  duties  to  persons  residing  in  fo^ 
reign  ceuntries»  with  whose  character,  solidity,  and  even  names^ 
the  officers  of  the  treasury  department  nrost  be  entirely  unac^ 
quainted?  And  if  the  government  so  undeiutood  &e  order,  is 
it  conceivable  that  the  minister  or  the  other  public  fonc* 
tiiHiaries»  residing  in  the  United  States>  would  not  hare  been 
directed  to  receive  the  duties;  or,  at  least,  to  have  taken  se* 
earity  for  tiicur  payment?  Yet  no  measure  of  this  kind  was 
adopted* 

In  short,  the  letter  of  Bspinesa  abive  referred  to^  plainly 
contradicts  the  constructiiMi  insisted  upon  hgr  the  plaintiff'a 
eeunsel,  and  strongly  supports  that  which  we  have  given* 

But;  if  we  must  give  a  strict  and  Uteral  constructiim  to  tiie 
eider  of  the  S4tii  of  December;  I  would  inquire  how  this  action 
ean»  upon  any  principle,  be  supported^  That  order,  it  is  true, 
states  that  the  duties  are  to  be  paid  by  the  shippers:  But  what 
shippers?  The  answer  is,  efts  lasreontUe  Aomes  mmmeratei  in 
Ihe  onfari  because,  as  this  privilege  was  by  the  order  itself, 
cenfiaad  to  particular  heuse^*.  whose  names  are  mentioned  in 
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it,  the  duties  were  of  covne  to  be  paid  bj  them.  This  is  ren- 
dered still  more  obvious,  by  the  letter  which  accompanied  the 
order,  addressed  to  the  minister  abroad;  which,  after  enumera- 
ting the  privileged  houses,  states,  that  the  duties  are  to  be  paid 
bj  the  shippers.  This  order,  as  to  the  houses  mentioned  in  it, 
was  revoked  bj  that  of  the  9th  of  August,  in  which  not  one 
word  is  said  about  duties.  Upon  this  construction  then,  of  the 
order  of  the  24th  December,  it  would  be  a  sufficient  answer  for 
the  defendants  to  make  to  this  action;  that  they  are  not  the 
shippers,  who  by  that  order  were  required  to  pay  the  duties^ 
and  this  would  dompel  the  plaintiff  to  resort  to  the  contracts, 
by  which  Ouvrard  and  Co.  were  bound  to  pay  the  duties.  For, 
although  a  literal  construction  of  the  two  orders  taken  togetiier, 
(which  they  ought  to  be,)  would  render  the  liability  for  the  du- 
ties co-extensive  with  the  privilege;  still  this  liability  must  be 
in  reference  to  the  contracts,  with  which  those  orders  were 
connected,  and  which  they  were  intended  to  carry  into  effect. 
But  upon  this  oo/ntractt  the  defendants  cannot  be  charged,  be- 
cause they  were  not  parties  to  it  Neither  can  they  be  charged 
upon  an  implied  contract  to  pay  the  duties,  in  consideration  of 
the  privileges  of  which  they  have  enjoyed  the  benefit  because 
this  would  be  inconsistent  with  the  express  contract,  by  which 
Ouvrard  and  Co.  were  bound  to  pay  them;  and  consequentiy, 
the  law  will  not  raise  such  a  contract.  If  Ouvrard  and  Co. 
were  the  debtors  for  these  duties,  (which  they  incontestably 
were)  then  the  defendants  were  debtors  to  Ouvrard  and  Co.; 
and  there  is  no  principle  in  law,  which  will  sanction  an  action 
by  the  creditor,  against  the  debtor  of  his  debtor,  upon  the 
ground  of  contract;  for  this  plain  reason,  that  there  is  no  privity 
between  them.  If  the  defendants  are  now  bound  to  pay  duties 
to  the  plaintiff,  they  not  only  might,  but  they  ought,  to  have 
paid  them  when  they  became  due;  and  by  doing  so,  they  might 
have  embarrassed  the  accounts  between  Ouvrard  and  Co^  and 
the  crown,  and  have  produced  the  most  serious  inconveniences, 
if  not  injury,  to  Ouvrard  and  Co.;  who,  calculating  upon  their 
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(fim  responsibiKty  for  the  dutfes,  wotiid  regvlate  thtir  trans- 
actSons  wHh  the  Spanmfo  treasury  according  j. 

Upon  the  whole*  it  is  the  opinion^  of  the  Court,  that  the  de- 
fendants were  at  no  tiute  Hable  to  paj  these  duties  tof  Ae  crown 
of  Spaiin;  and  ikOLi  David  Parish  was  fiAlj  authorised  to  receive 
Hxe  duties  from  them,  and  to  gtre  them  a  discharge* 

But  if  the  Taw  were  otherwise,  tile  Cobrt  are  of  ophnon,  iStat 
the  dutiea  having  been  applM  towards  the  discharge  of  th6 
Dutch  loan,'  due  by  the  crown  of  Spain;  (if  the  jury  should  be 
satisied  from  the  evidence  that  tiie  duties  paid  by  the  defen- 
dants, were  so  applied,)  the  present  action  cannot  be  supported* 

The  case'  is-  entiMy  disembarrassed  of  many  of  the  nice 
and  delicate  questions,  which  were  investigated  at  the  bar.  It  is 
not  necessai^y  to^  d^kite,  whether  at  the  time  the  arranjgement 
was  made  between  Hope  and  Co.,  and  Solere,  the  head  of  the 
^niah  tfeabury,  with  the  assent  of  Ouvmrd'  and  Co.,  for  ap- 
plying these  duties  in  discharge  of  the  Dutch  loan;  Joseph 
Buonaparte  was  considered  as  the  king  de  facto  or  as  the  king 
dejure,  or  as  a  usurper,  engaged  in  a  struggle  to  obtain  the  crown 
by  force  of  arms;  and  whether,  in  either  of  those  characters,  a 
payment  to  him  would  be  binding  or  not  upon  the  present  so- 
vereign. The  facts  of  this  case  keep  us  perfectly  clear  of  all  these 
difficulties.  The  Dutjch  loan  had  been  negociated  by  Hope  and 
Co.,  for  and  on  account  of  Charles  IV.,  the  undisputed  sovereign 
of  Spain;  for  the  repayment  of  which,  he  bound  himself,  the 
nation,  and  his  successors,  and  pledged  the  whole  of  his  re* 
venues  for  its  security. 

The  duties  which  formed  a  part  of  those  revenues,  came 
legally  into  the  hands  of  Hope  and  Co.,  with  the  consent 
of  Ouvrard  and  Co.,  and  the  Spanish  government,  and  they 
were  applied  to  the  liquidation  of  the  debt  due  upon  the  loan, 
so  far  as  the  amount  of  them  extended. 

Let  it  be,  as  was  argued,  that  the  consent  of  the  Spanish  go- 
vernment, under  ,the  administration  of  Joseph,  was  invalid  and 
of  no  obligation  upon  Ferdinand;  still,  Ferdinand,  as  the  suc- 
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engor  of  hi$faAeT»  and  the  nation,  were  and  are  bound  to  pay 
the  debt  due  in  Holland;  and  if  it  has  been  in  part  discharged, 
out  of  funds  charged  with  the  payment  of  it,  in  the  hands  of 
Hope  and  Co.,  the  payments  of  the  duties,  hare  in  effect  been 
made  to  the  plaintiff,  because  he  owes,  of  the  debt  due  in 
Holland,  less  than  what  was  originally  due,  by  the  amount  of 
duties  which  were  applied  to  its  discharge  by  Hope  and  Co. 
After  such  an  application,  which  I  repeat  it,  Hope  and  Co.  were 
authorised  to  make,  under  all  the  circumstances  of  the  case, 
this  action  cannot  be  supported,  to  recover  the  amount  of  the 
duties  so  appropriated. 

VerHctfoT  Brfendanti. 

Messrs.  Rawle,  C.  J.  Ingersoll  and  J*  R.  IngersoU,  for 
plaintiff. 
Messrs.  Hc^kinson,  Binney  and  Seigeant,  for  defendants. 
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Lessee  of  Brown  vs.  Oallowat. 

Bgeetment  for  tend,  lying  in  the  New  Parehaie,  in  Pennijlvania* 

AeerUfieatCjOf  the  SeereUry  of  theCommonireeHh  of  PennsylTinia,  *'that  the 
eertificate  mnnexed  thereto^  of  the  Reeeiver  General,  is  a  tnie  eztraet  finm  a 
eeitifieate  of  that  officer,  dated  2d  May,  1794^  now  remaining  on  file  in  the 
•ffioe  of  the  Seeretary  of  the  Commonwealth;  which  contains  the  names  of  per- 
sons, to  whom  warrants  were  granted,  and  the  amount  of  money  paid,  sealed 
with  the  lesser  seal  at  that  time;  and  that  the  nsaal  practice  is  not  to  affix  the 
seal  of  his  office,  until  it  appears  by  a  certificate,  that  the  purchase  money  has 
been  paid;"  is  not  evidence^  to  show  at  what  time  the  seal  of  the  Governor  was 
affixed  to  a  warrant. 

The  deposition  of  a  witness,  who  resides  three  hundred  miles  from  Philadelphia, 
taken  de  bene  esse,  cannot  be  read  in  evidence;  unless  the  witness  was  served 
with  a  sobpoBna,  and  it  appears,  that  from  some  sufficient  reason  he  cannot 
attend. 

A  patent  for  land,  lying  in  the  New  Purchase  in  Pennsylvania,  is  evidence,  that 
all  the  preTions  steps  leading  to  it  had  been  regularly  pursued;  unless  the  con- 
trary is  proved  by  the  person,  who  attempts  to  impeach  the  validity  thereof. 

The  certificate  of  a  public  officer,  of  acts  done  in  the  execution  of  his  doty,  is  not 
to  be  impeached  by  the  evidence  of  a  single  witness. 

A  warrant  for  land,  is,  according  to  long  and  uniform  practice,  dated  on  the  day 
the  application  is  made  for  the  land,  although  it  is  retained  in  the  office  until 
the  purchase  money  is  paid;  when,  and  net  before,  it  issoes  to  the  party. 
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Tkedftte  ofthe  varnuit,  and  not  that  of  the  pajment  of  the  tmrehaae  oMMiey,  is 
the  period  from  which  the  two  yeartj  allowed  for  the  settlement  of  lands  in  the 
New  Purchase,  are  to  mn. 

It  is  not  necessarj  to  produce  a  conTeyanee  from  a  warrantee,  whose  name  was 
only  made  use  of  for  the  purpose  of  enabling  a  party  to  appropriate  Uie  tract 
surveyed  in  his  name,  and  the  applicatioo  for  which,  was  made  at  the  same 'time 
with  those  of  many  others  laid  down  in  a  connected  plot. 

The  title  of  the  warrantee,  if  he  was  really  the  applicant  for  the  land,  eooM  not 
be  supported  at  lav,  against  one  who  had  paid  the  purchase  money,  and  oIn 
tained  a  patent  for  the  laud;  the  remedy  of  the  warrantee,  could  only  be  M« 
ieried  aiid  decided  in  a  court  ofeqtdty. 

In  a  trial  at  law,  the  production  of  a  patent  for  a  tract  of  land,  is  saiBcient  to  re- 
move all  legal  objeedoos  to  the  title  of  the  patentee,  on  the  ground  of  non-per- 
formance of  th>  oonditioos  on  which  the  patent  was  to  issue. 

When  the  term  of  the  plaintiflTin  ejectment  expires  before  the  trial,  although 
possession  of  the  propeity  cannot  be  recovered,  yet  he  may  proceed  for 
damages,  for  the  trespass,  and  for  the  mesne  profits. 
In  an  action  for  mesne  profits,  the  confession  of  entry  by  the  defendant  in  the 
ejectment,  is  sufficient  evidence  to  enable  the  plaintiff  to  recover  damages,  and 
mesne  profits;  aliter,  when  the  judgment  in  the  cgectment  was  obtained  by 
delault. 

Ejectment  for  Und  in  Erie  county,  north  and  east, of  the 
Ohio  and  Alleghany  rivers,  and  Conewango  creek. 

The  plaintifTs  title  consisted  of  a  jMttent  to  certain  persons, 
as  trustees  for  the  Population  Company  of  Pennsylvania,  and  a 
lease  by  the  trustees  in  1808,  to  the  lessor  of  the  plaintiff  for 
seven  yearsj  to  comai^nce  from  the  1st  of  March*  1807.  The 
patent,  which  bore  date  on  the  SGth  July,  1799,  reeited,  that  it 
viras  granted  on  a  warrant  issued  to  William  Giss,  the  dOdi  of 
May,  ir9£,  which  had  been  transferred  by  him  to  the  patentees. 
It  was  proved,  that  the  pujrchaae  money  h^d  been  paid,  by  the 
patentees,  on  the  14th  of  June,  1794. 

The  defendant's  title,  was  founded  on  a  vacating  warrant,  is- 
sued to  him  in  March,  18(>4,  reciting,  that  the  conditions,  upcm 
which  the  warrant  to  Criss  had  been  granted^  had  not  be^ii  com* 
plied  with;  the  application  for  which  wamat  was  accompanied 
with  affidavits,  stating,  that  Galloway  had  nuQio  an  actaal  set- 
tlement  on  this  land,  in  1779,  prior  to  the  26th  of  July.'  Under 
this  warrant  there  was  a  r^ular  survey,  for  the  defendant. 
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The  plaiDliff  pf9fpi  tiie  drtwiwit  to  liavt  baen  id  popses^ 
«iQ9  #f  tbo  l»nd  in  quMti^m,  in  the  y«ajr  I806»  whMi  tUs  mit 
Wfts  bjviight 

In  order  !•  (ih»w»  at  what  time  the  lesser  teal  was  affixed  by 
the  Governor  to  the  plaintiff's  warrant,  the  defendant  offered  in 
OTidf  Qce,  a  eertifisate  of  the  Beoretarj  of  the  CoDunonwealthy 
**  that  the  certifteate  annexed  of  the  Beceiirer  General,  is  a  true 
^'  Mtract  from  a  eertificate  of  Aat  pficer,  dated  the  ^  May, 
^  IT94^  now  remaining  on  file  in  the  said  oAee;  which  eertificate 
<*  contains  the  names  of  four  hundred  persons,  to  whom  warrants 
**  were  granted  for  land,  and  of  the  amounts  of  the  porchase 
'f  money;  sealed  with  the  lesser  seal  at  that  lime;  and  that  the 
"  Hsnal  practice  is,  not  te  affix  the  seal  in  this  office,  till  it  ap«^ 
^  pears  by  a  certificate  firom  the  Receiver  General,  that  the  pur-^ 
^  chase  money  has  been  paid." 

This  evidence  was  objected  to  for  the  following  reasons;  First,. 
That  the  certificate  of  the  Beceiver  General,  is  stated  to  be  only 
an  extract  from  the  original  certificate,  sent  to  the  office  of  the- 
department  of  state. 

Second,  That  it  is  a  copy  of  a  cepy$  wherese  a  ceiiiflcate 
might  and  ought  to  have  been  produced,  from  the  fAce  of  the* 
Receirer  GeneraL 

Third,  That  die  certificaie  of  the  Seeretary  does  not  state, 
that  he  obtained  his  knowledge  of  the  t^me  when  the  seal  waa 
affixed,  from  the  reeonls  of  the  office. 

Fourth,  That  he  certifies  what  was  the  psactiee  ef  that  office^ 
whidi  if  it  existed,  ought  te  have  been  proved  in  the  nsnal  way.. 

By  the  Gtmit.  This  certificate  ia  offered  for  no  odber  puipeee 
than  to  show,  when  the  seal  waa  affixed  to  this  wampt,  and  if 
this  bed  been  shown  by  a  certified  copy  from  the  records  of  the 
office,  or  if  the  officer  had  certified  any  regular  documents  of 
the  office,  by  whkh  it  would  appear,  that  the  seal  was  affixed 
at  any  particular  time,  it  would  have  been  proper  evidence. 
The  certificate  would  then  have  been,  of  an  official  act.  But  it 
is  obvious,  that  thif  officjetr*  by  certifying  what  was  the  practice 
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of  the  office,  which  certainly  cannot  be  proved  in  Diis  way»  had 
come  to  the  concluBion,  that  the  seal  was  affixed  at  the  time  he 
mentions;  because  it  was  the  practice  of  the  office,  not  to  affix 
the  seal,  until  it  appeared  that  the  money  was  pakL  The  c^- 
tificate  is  therefore  clearly  inadmissiUe. 

The  defendant  offered  in  eyidence,  the  deposition  of  John 
Cochran,  taken  de  bene  esse,  before  a  Judge  of  the  Common  Pleas 
of  this  state,  who  certifies,  that  the  witness  resides  three  hun- 
dred miles  from  Philadelphia,  and  that  the  plaintiff  was  notified 
and  attended. 

Thb  deposition  was  objected  to,  for  the  following  reasons. 
First,  That  it  is  a  ie  bene  esse  deposition,  and  no  proof  is  given, 
that  the  witness  has  been  served  with  a  subpcena,  and  cannot  at- 
tend. Second,  The  deposition  was  not  delivered  into  court  by  the 
magistrate,  nor  did  it  come  sealed  to  the  court.  Third,  That  the 
notice  to  the  plaintiff  is  not  produced.  Fourth,  it  is  not  certified, 
tiiat  it  was  written,  by  the  magistrate,  or,  by  the  witness,  in  his 
presence. 

By  the  Court.  It  has  been  decided  by  this  Court,  and  such 
undoubtedly  is  the  law,  that  a  deposition  taken  de  bens  esse^ 
eannot  be  read,  unless  the  witness  appears  to  have  been  served 
with  a  subpcena,  and  it  does  appear,  that,  from  some  sufficient 
cause,  he  cannot  attend.  The  deposition  was  rejected. 

The  counsel  for  the  plaintiff  admitted,  that  he  could  not  ask 
for  a  verdict  to  recover  possession  of  the  land,  since  his  lease 
was  now  expired;  but  that  he  was  entitled  to  damages  for  the 
trespass,  if  the  lessor  of  the  plaintiff  had  a  good  title  to  the  land, 
when  this  ejectment  was  brought,  (a) 

The  objections  made  by  the  defendant  to  the  title  of  the  Popu- 
lation Company,  under  whom  the  lessor  of  the  plaintiff  chums, 
were;  First,  That  the  plaintiff  has  not  shown,  that  his  warrant 
was  entered  with  the  deputy  surveyor,  as  required  by  the  act 
of  Assembly,  of  the  Sd  of  April,  179%  prior  to  the  commence- 
ment of  the  defendant's  title  by  settlement. 

(a)  BanaioKtoa  404.,  S  Stra.  1056.,  €o.  lit.  88S. 
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Secondy  Because  the  plaintiff  has  not  shown  a  regular  surrey 
to  have  been  made  on  the  ground,  as  required  by  the  act  of 
Assembly,  of  8th  April,  1785,  section  9. 

Third,  Although  the  return  of  the  surreyor,  which  was  read 
in  evidence  states,  that  this  land  was  surveyed  on  the  10th  of 
June,  1795,  yet  it  is  not  shown,  that  this  return  was  made,  prior 
to  the  defendant's  settlement. 

Fourth,  That  the  warrant,  though  it  always  bears  date  the  day 
of  the  application,  does  not  take  effect,  until  the  purchase  mo- 
ney is  paid,  which  in  this  case  was  in  June,  1794;  from  within 
two  years  of  which  time,  the  settlement  and  improvements  re- 
quired to  be  made,  by  the  act  of  the  Sd  April,  1792,  ought  to 
have  been  made,  but  of  which  no  evidence  is  given;  nor  could 
the  party  excuse  himself  for  not  performing  this  condition,  at 
least  for  six  months  of  the  time,  the  treaty  of  Grenville  having 
put  an  end  to  Indian  hostilities  in  the  year  1795. 

Fifth,  The  plaintiff  has  produced  no  deed  of  conveyance,  to 
the  Population  Company  from  Giss,  the  warrantee^  without  which 
he  was  not  entitled  to  a  patent.  (6) 

It  was  contended,  that  the  recitals  in  this  patent,  which  state 
a  performance  of  the  conditions,  on  which  the  party  could  ob- 
tain a  patent,  are  only  evidence  between  the  state  and  the 
grantee,  and  persons  claiming  under  the  state,  subsequent  to 
the  patent;  but  that  they  are  not  even  prima  facie  evidence, 
between  the  ^antee  and  the  defendant,  whose  title  by  settle- 
ment, commenced  prior  to  the  grant,  (e) 

As  to  a  verdict  for  damages,  it  was  insisted,  that  in  case  of  a 
disseisin,  the  disseisee  cannot  maintain  trespass  qwtre  dausum 
fregitt  without  proving  an  actual  entry,  which  has  not  been 
proved  in  this  case;  and  if  so,  the  plaintiff  cannot  turn  an  action 
of  ejectment  into  an  action  of  trespass,  so  as  to  recover  damages 
or  mesne  profits,  without  making  the  same  proof.  (cQ 

(6)  1  Craneh'i  Rep.  53.,  8  Smith's  Laws  PennsjrlTania  SOS.  190.,  4  Dal  107. 

(c)  4  Bimij  935.  813. 

(d)  Manaoh.  Hep.  483.^  S  Blaok.  Com.  909.»  Bor.  Bjoet.  441 . 
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The  plaiiitiirseoMitel  cited  tbe  ca0e  of  Ike  Lessee  of  Fhillfps 
Oi.  Wilson,  and  B^irne'sr  lessee  «s*  Arbuncle,  (e)  decided  iftibi^ 
court;  also  2  Smith  205.^  S  IKtto  184.,  4  Bianey  299. 

WJSHIJrQTOJ^r^  J.  There  ai'e  two  prhieiiNd  qvestions  in 
ikm  cause.  First,  Had  the  lessor  of  the  plaintiff  a  good  title  to^c^ 
possession  of  this  land,  at  the  time  when  this  suit  was  hrought? 
and  if  he  hac^  then.  Secondly,  Is  he  entitled  to  tf  TenEct,  and 
of  what  natare? 

First,  The  plaintiff  han  prodticed  a  regular  paper  title  to  the 
Population  Company,  under  whom  he  claims;  that  is  to  say,  a 
patent  dated  the  26th  July,  1799,  and  afeo  a  lease  ftH>m  the 
trustees  of  that  Company  to  himself. 

The  defendant  has  attempted  to  impeach  tins  title;  by  in- 
sisting that  no  proof  has  been  given,  to  show  that  the  acts  which 
the  law  requires  to  be  perfermed>  pftvious  to  the  emanation  of 
the  graati  were  performed.  It  is  contended,  that  he  has  failed 
to  prove,  that  the  warrant  to  Giss  was*  entered  by  the  deputy 
surveyor  in  his.  book,  prior  to  the  inception  of  the  defendant's 
tide;  tiiat  it  was  regularly  surveyed  on  the  land  and  returned; 
or  that  the  grantee  of  the  warrant,  made  such  a  settiement  as 
tiie  law  required,  within  two  years  from  Jvne,  1794^  (which  it 
is  insisted  is  tiie  only  legal  date  of  the  Warrant,)  or  accounted 
for  his  not  having  done  so. 

These  objections  have' been  answered  in  detail,  by  the  plain- 
tiff^s  counsel;  but  the  short  and  conclusive  answer  is,  that  it  was 
not  necessary  for  the  plaintiff  to  prove  the  r^ulaiity  of  his 
proceedings  antecedent  to  the  patent,  which  as  between  him 
and  the  state,  or  the  defendant,  is  tb  be  considered  as' evidence, 
that  all  the  previous  steps  leading  tto  this  consummation  of  the 
tide,  had  been  regularly  pursued^  unless  the  contrary  is  proved 
by  the  person  who  attempts  to  impeach  the  vididity  of  tiie  patent. 
This  point  has  been  long  since  decided  in  this  court;  and  most 

(e)  AnUf  page  SS3. 
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uncertain  and  precarious  would  be  the  situation  of  the  lan4 
titles  in  this  state,  if  a  patentee  of  land  could  not  rest  with 
some  degree  of  confidence  on  this  evidence,  but  must  be  called 
upon  at  all  times,  when  intruders  or  others  thought  proper  to 
question  it,  to  prove  not  onl  j  that  his  own  acts  in  pais  but  those 
of  the  public  officers  concerned  in  the  execution  of  other  acts« 
and  entrusted  bj  the  public  to  do  them,  were  regularly  performed. 
It  has  been  contended,  that  the  inception  of  the  defendant's  title 
bj  settlement,  was  prior  to  the  date  of  the  patent  in  question* 
and,  that  in  such  a  case  the  rule  above  stated  does  not  applj.  I 
do  not  admit  that  this  would  affect  the  rule,  if  the  fact  were 
as  the  counsel  has  stated  it.  But  such  a  settlement  is  not 
proved,  and  the  only  evidence  relied  upon  as  proof  of  it,  is,  the 
recital  in  the  vacating  warrant  granted  to  the  defendant,  and 
some  affidavits  which  accompanied  the  application;  but  the  lat- 
ter are  not  evidence  in  this  cause,  and  the  former  would  be  no 
evidence  against  the  plaintiff,  upon  the  defendant's  own  rule  as 
it  was  laid  down  by  his  counsel. 

The  question  is,  has  the  defendant  given  any  evidence  to 
impeach  the  patent  under  which  the  lessor  of  the  plaintiff 
claims?  He  contends,  that  the  land  could  not  have  been  regu- 
larly surveyed,  because  two  of  the  comer  trees,  called  for  in 
the  survey,  could  not  be  found  by  a  witness  who  was  examined. 
And  is  the  certificate  of  a  public  officer,  stating  that  on  a  certain 
day,  now  twenty  years  past,  this  land  was  surveyed,  to  be  dis- 
credited by  the  unsuccessful  efforts  of  a  stranger  to  find  all  the 
corners  of  the  land?  To  admit  exfarte  evidence  like  this,  for 
such  a  purpose,  would  be  highly  unreasonable.  It  does  not  ap- 
pear that  the  witness  made  a  regular  survey  of  the  land,  that 
he  went  to  the  real  corners,  or  that  the  plaintiff  or  any  other 
person  on  his  behalf,  or  who  was  enabled  to  give  the  necessary  in- 
formation for  tracing  the  lines,  was  present.  Such  evidence 
therefore  can  have  no  weight. 

As  to  the  necessity  of  proving  a  settlement,  or  a  prevention 
and  persistance,  which  it  is  contended  oould  not  exist  in  this 
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eMe,  Ae  whole  Argvmcmt  proceeds  upon  a  mistaken  notioii, 
that  the  tine  of  the  payment  of  the  piirchaae  money,  'Consti- 
tiites  the  only  real  date  of  the  warrant  The  warrant,  accord* 
ing  tei  !oDg  and  uniform  practice,  is  dated  as  of  the  day  of 
tiie  application,  although  it  is  retained  nntil  the  pnrchase 
money  is  paid,  when,  and  not  before,  it  issues  to  the  party. 
The  application  constftutes  an  inchoate  contract  between  the 
state  and  the  individual,  by  which  the  former  agrees  to  permit 
the  latter  to  appropriate  a  certain  quantity  of  land,  and  to  fur- 
nish him  with  the  proper  authority  to  make  this  appropriation^ 
upon  his  paying  the  purchase  money.  When  the  money  is  paid, 
and  the  warrant  received,  the  purchaser  is  obliged  to  pay  inte« 
rest  from  the  day  of  the  application,  because  that  was  the  date 
of  bis  contract,  and  of  his  obligation  to  pay.  As  between 
the  state  and  the  individual,  the  contract  therefore  has  its  in- 
ception and  takes  effect  from  the  day  of  the  application.  But» 
if  the  latter  does  not  within  a  reasonable  time  pay  the  purchase 
money  and  take  out  his  warrant,  third  persons  may  take  ad* 
vantage  of  his  laches*  and  defeat  the  prior  right  which  he  had 
acquired  by  his  application.  As  to  third  persons  therefore,  the 
right  of  the  first  applicant  dates  from  the  payment  of  the  pur- 
chase money.  But,  that  the  date  of  the  warrant,  is  the  period  from 
which  the  two  years  are  to  run,  within  which  the  settlement  is  to 
be  made,  is  manifest  from  the  words  of  the  law,  and  has  been 
so  decided  by  this  Court,  and  by  the  Supreme  Court,  and  is  con<> 
sistent  with  the  nature  of  the  contract*  and  the  policy  of  the 
state. 

The  last  objection  to  the  title  of  the  lessor  of  the  plaintiff,  ia, 
that  no  deed  has  been  produced  from  Gisa,  to  the  Population  Com- 
pany. This  was  not  necessary.  We  cannot  but  know,  from  ibt 
evidence  in  this  cause,  that  Giss  is  a  mere  man  of  straw,  thai 
his  name  was  used  by  the  Population  Company  for  the  purpose 
of  enabling  them  to  appropriate  this  tract,  being  one  out  of 
some  hundreds,  applied  for  by  that  Company  at  or  about  the 
same  time,  and  which  were  laid  down  on  the  connected  plot. 
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Bnt  were  it  otherwiAe,  fttim  tpm  t;teeral  piiiiciple^  iA  alt 
actiiNi  at  law  against  this  fery  applicwiti  the  eqiiitaUa  titled 
the  real  applicant,  cannot  stand  Ia  the  waj  ef  eae»  who  has 
paid  the  purchase  money  and  has  obtained  a  patent;  much 
less  against  a  third  person.  If  Giss  has  any  title,  it  is  one  which 
could  only  be  asserted  and  decided  upon,  in  a  court  of  Equity. 
But  on  a  trial  at  law,  it  is  sufficient  for  the  plaintiff  to  produce 
his  patent,  and  thus  to  clear  away  all  legal  objections  which  may 
be  made  to  it,  on  the  ground  of  a  non -performance  of  the  condi- 
tions, on  which  the  patent  was  to  issue.  As  to  an  outstanding 
equitable  title  in  a  third  person,  if  any  such  existed,  it  can  af- 
ford no  shelter  whatever  to  the  defendant  in  this  ejectment. 

If,  then,  the  lessor  of  the  plaintiff  had  a  legal  title  to  this  land, 
at  the  time  at  which  this  suit  was  instituted,  the  only  remaining 
question  is,  whether  he  is  entitled  to  a  verdict  for  damages, 
that  title  having  since  expired? 

The  cases  referred  to  by  the  plaintiff's  counsel,  prove,  that 
where  the  term  expires  before  the  trial,  so  that  the  plain- 
tiff cannot  recover  the  possession,  he  may  proceed  for  dama- 
ges for  the  trespass,  and  for  mesne  profits.  No  contradictory 
authority  has  been  mentioned  by  the  counsel  for  the  defendant, 
but  they  have  contended,  that  since,  upon  the  general  principle 
of  law,  trespass  quare  ektusum  fregit,  will  not  lie  by  a  dis- 
seisee, before  he  has  made  an  actual  entry,  the  plaintiff  can- 
not convert  an  ejectment  into  an  action  of  trespass,  and  de- 
mand damages  without  making  the  like  proof.  The  answer  to 
this  argument  is,  that  in  this  action  the  entry  has  been  confess- 
ed, and  ^is  confession  is  sufficient  for  every  purpose,  unless 
where  an  actual  entry  is  necessary  to  complete  the  plaintiff's 
title  to  the  land.  That  this  confession  is  sufficient  to  entitle  the 
plaintiff  to  recover  damages  and  mesne  profits,  is  evident  from 
the  consideration,  that  in  an  action  for  mesne  profits,  where 
the  confession  has  been  made,  it  is  sufficient  for  the  plaintiff  to 
produce  the  verdict  and  judgment,  without  proving  either  a 
title  to  the  land,  or  an  entry  under  the  judgment.  But  where 
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the  judgment  is  obtained  by  default,  an  entry  must  be  proved.(/) 
As  to  the  amount  of  damages,  the  jury  are  the  only  proper 
judges;  there  is  no  general  rule,  and  the  quantum  depends 
en  the  circumstances  of  the  case. 

Verdict  far  plaint\ft  for  one  dollar  damages. 


(/)  6  Bm.  Ab.  e4S. 
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WlIX»08  AND  FrAVOIS  «S.  ConSEQITA. 

l/VlLLINOS   AND   FrANOIS,  AND    WiLLINGS  AND   CuRWBN   ]^. 
CONSEqUA. 

WiLUNos  AND  Francis  and  Kurn  v9.  Con8B<(ua. 


C0N8EQUA  vs.  W1LUNO8  AND  Francis. 
Same  vs*  Same. 

K.  and  another,  aa  the  agents  of  W.  and  F.,  gave  a  note  for  9ifi00  dollait,  to 
C.  for  merehandise,  in  which  K.  was  interested.  C  brought  a  soit  against  W. 
and  F.  00  the  note,  stating  it  to  be  given  by  the  proearement  of  their  agents 
K.  and  another.  It  waa  agreed,  that  whatever  damages  might  be  recovered  in  a 
soit  brought  bj  W.  and  F.  against  C.  should  be  set  off  against  the  note.  It  was 
aUeged,  that  K.,  as  a  dormant  partner  of  W.  and  F.,  might  be  sued,  as  such, 
bj  C,  if  the  note  sbonld  not  be  discharged  by  a  recovery  of  damages  from  C, 
in  the  suits  of  W.  and  P.,  and  if  W.  and  F.  should  be  unable  to  pay  the  note; 
and  that  he  was  therefore  interested  to  increase  those  damages.  The  interest 
of  K.,  In  the  event  of  the  suits  between  W.  and  F.  and  C,  is  too  remote  to 
exclude  him  from  being  a  witness;  the  objection  ia  to  hb  credit,  and  not  to 
his  coM^eiMy. 

When  two  or  more  persons  are  liable  for  a  simple  contract  debt,  a  judgment 
obtained  against  one,  as  an  extinguishment  of  the  claim  on  the  other  debtors, 
in  the  same  manner,  as  a  bond,  given  by  one  of  two  persons  liable  on  a  simple 
eontmet,  is  an  extii^uishment  of  the  original  debt. 

A  releaae  to  one  of  two  joint  obUgors,  extinguishes  the  obligation,  and  eqniiy 
will  not  relieve  in  such  a  case,  although  it  is  most  apparent,  the  extbgubk- 
ment  was  not  intended  by  the  parties. 

The  general  mie  of  law  is,  that  a  party  to  a  suit,  cannot  be  a  witness.  This  rule 
is  founded  on  the  interest  the  party  has  in  the  suit,  and  when  that  interest  ia 
removed,  the  objection  ceases  to  exist. 

One  of  the  plaintift  in  asnit  mi^  be  examined  as  a  witness,  who  had  assign- 
ed all  his  interest  in  the  subject  in  controversy,  to  his  co-plaintifi^,  after  the 
costs  of  the  suit,  as  estimated  by  the  clerk  of  the  Court,  had  been  deposited 
with  the  clerk  and  an  fdkt  made  to  pay  to  the  clerk  any  further  sum,  which 
he  or  the  counsel  for  the  defendant  m%ht  require  to  cover  the  costs,  and  a  re- 
lease executed  by  the  remaining  plaintiffs,  of  all  claims  on  him  for  the  eosts 
which  bid  or  nUght  aMrae,  and  for  any  okunii  for  contxibtttiQii  to  any  sum 
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vhieh  the  defendant  migifat  recover  againat  those  who  execated  the  releaae, 
and  aLso  a  oovenaoty  by  the  remaining  pUdotiffs,  to  indemnify  him  against  all 
coftiy  ehargei,  and  damages  which  might  accrue,  in  prosecuting  the  suiL 

The  clerk  of  the  Court,  is  a  competent  judge  of  the  quantum  of  costs  which  can 
be  recovered  in  an  action;  and  money  paid  to  him  on  account  of  the  Msts  of  a 
suit,  is  in  the  safe  keeping  of  the  Court  and  subject  to  its  disposal. 

The  Court  will  not  look  to  remote  contingenciesi  in  order  to  disqualify  a  witness 
from  giving  testimony. 

The  testimony  of  a  wito^fi^  taken  under  a  oonaoiaaion  directed  to  JSvt  persons 
or  any  otie  of  them,  cannot  be  read  in  evidence,  if  another  person  than  the 
eommismoner,  and  who  was  not  named  in  the  comnission,  assisted  ia  taking 
the  examination  of  the  witness. 

Qitere.  Whether  the  principles  of  the  law  of  evidence,  relating  to  sales  made  by  a 
broker,  as  between  a  vendor  and  vendee,  are  applicable  to  a  case  between 
tendee  and  warrantor. 

The  depositioo  of  a  witness,  on  the  part  ef  the  plalntilT,  who  had  given  eertifi- 
eatet  upon  whieh  a  reoovery  was  expected  to  be  obtained,  and  who  expeeted 
a  eommiasion  of  one  per  cent ,  on  the  amount  to  be  recovered  from  the  de- 
fendant, but  which  certificates  were  not  evidenee  m  the  cause,  is  admissible. 

Coitespondenee,  between  the  parties  In  a  eaoae  and  others,  called  for  by  notice, 
bat  which  the  par^  who  called  for  it  doea  not  read,  cannot  be  read  by  the 
party  producing  it. 

In  an  action  for  damages  for  a  breach  of  contraet,  no  evidenee  of  fraud  it  ad- 
missible, and  if,  from  evidence  given  in  the  course  of  the  cause,  the  jury 
should  be  disposed  to  mfer  fraud,  they  sliooid  not  permit  it  to  influence  their 
verdict. 

The  laws  and  ntaget  of  foreign  countries  where  eontraeta  are  made  and  to  be 
executed,  and  which  respect  the  validity,  constroctioo,  and  performance  of 
those  contracts,  are  regarded  here,  aa  rules  of  decision. 

In  a  contract  for  the  sale  of  articles  without  warranty,  if  there  be  no  fraud  on 
the  part  of  the  seller,  he  n  not  answerable  for  the  quality  of  the  artietet. 

If  the  vendor  warrants  the  quality  of  the  articles  he  sells,  he  ia  bound  to  de- 
liver them  of  the  stipulated  quality,  and  the  examination  and  npprobatioii  of 
some  of  the  articles  by  the  vendee,  when  they  are  delivered,  does  not  amount 
to  a  waiver  of  the  contract. 

If  the  vendee  cannot  examine  the  articles,  but  purchases  them  from  an  ekami- 
natioo  of  samples,  there  is  an  implied  warranty  on  the  part  f>f  the  seller,  tiiat 
the  articles  shall  correspond  with  the  samples.  But,  an  examination  of  sam- 
ples, when  there  is  an  express  warranty,  is  not  a  waiver  of  the  warranty. 

The  custom  at  Canton  by  which  the  sates  of  teas  are  regulated. 

Usage  at  Canton  by  whieh  compensation  is  Aade  to  purthaaers  of  teas,  which 
are  alterwarda  foand  bferior  to  the  quality  they  were  represented  to  be  at  tlie 
tine  of  sale. 
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It  is  the  iiMst  At  Ctttttont  to  aiM  iDtartst  on  the  mmuoI  oC  the  trdotes  aoM,  wad 
for  which  onrnpentation  is  madca  to  the  other  charges. 

Where  an  attAchment  is  laid  on  mooey  in  the  hands  of  a  third  person,  interest 
ceases  from  the  time  of  the  attachment  until  it  is  dissolved;  but  when  a  debtor, 

-  who  is  also  a  creditor,  lays  an  attachment  in  hia  own  handi^  interest  it  charge- 
able, during  the  eontinttanfc  of  the  tttaebaent. 

J  HBSK  causes,  having  been  tried  at  the  October  sessions  of  the 
Court,  in  1815,  (a)  and  new  trials  havii^  been  ordered  at  the 
last  sessions,  (6)  again  came  on  for  trial. 

In  addition  to  the  evidenee  given  at  the  former  trial,  Mr. 
Knhn  was  offered  as  a  witness,  and  was  objected  to  on  the 
ground  of  interest,  he  being  one  of  tiie  phuntiflBs  in  the  aait 
of  Willings  and  Francis  and  Kuhn,  which  the  jury  were 
charged  to  try. 

To  get  rid  of  this  olgection,  the  plaintiffs  prodvced  an  as- 
signment executed  bjthe  witness,  dated  a  few  days  past,  to 
Willings  and  Francis,  his  co-plaintiffs,  of  all  his  part  and 
interest  in  their  claim  against  the  defendant  in  the  suit  where* 
in  he  is  a  partj,  and  of  whatsoeyer  sum  maj  be  recovered  in 
tiiat  action,  with  a  power  to  the  assignees,  to  use  his  name  in 
the  action.  They  also  produced  three  releases  to  him,  bearing 
date  on  the  same  day  with  the  assignment,  one  from  die 
Messrs.  Willings,  and  the  other  from  the  administration  of 
Mr.  Francis,  who  had  died  since  the  last  trial,  from  his  Kabilitj 
for  the  costs  which  had  accrued,  or  ipight  thereafter  accrue  in 
the  said  action,  and  from  all  claim  for  cotitribution  to  any  sum^ 
which  the  defendant  might  recover  in  his  actions  against  the  re- 
leasors; the  last  release  was  given  by  Mr.  Thomas  M.  Willingto 
the  witness,  from  all  claims  and  demands  against  him,  by  reasons 
of  the  aforesaid  assignment,  or  in  case  the  claim  against  the 
defendant  should  not  be  established  or  recovered;  and  from 
all  costs,  charges,  and  damages  which  have  accrued,  or  may 
accrue,  in  prosecuting  the  said  suit  or  claira^  with  a  covenant  to 

(a)  Ante,  page  17S.  (6)  Aate^pagnSSS. 
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indemnify  him  against  the  same.  The  costs  of  the  sait  up  to  this 
time,  including  those  of  this  trial,  and  more  than  the  amount 
thereof,  were  stated  by  the  clerk  to  have  been  paid  to  him  by 
Messrs.  Willings;  and  the  counsel  for  the  plaintiflFs,  Messrs. 
Willings,  offered  on  their  behalf,  to  pay  to  the  clerk  any  ad- 
ditional sam,  which  the  defendant's  counsel  might  require,  and 
further,  to  give  satisfactory  security,  for  payment  of  all  the 
costs  of  this  suit.  This  deposit  of  the  costs,  was  made  before 
the  jury  were  sworn,  and  the  action  was  marked,  in  the  clerk's 
docket,  to  be  for  the  use  of  the  Messrs.  Willings. 

It  was  contended,  by  the  defendant's  counsel,  that  the  wit- 
ness is  still  incompetent:  first,  on  the  ground  of  interest,  and 
secondly,  as  being  a  party  on  record,  in  the  suit  in  which  he  is 
to  testify. 

As  to  the  first  point,  it  was  argued,  that  even  if  the  witness 
had  not  signed  the  note  to  G<msequa,  upon  which  one  of  his 
suits  against  Willings  and  Francis  is  founded,  yet  as  he  was 
jointly  interested  in  the  credit,  as  a  dormant  partner  with 
them  in  the  loan  of  which  the  note  is  evidence,  he  is  interested 
so  to  increase  the  damages  claimed  by  Willings  and  Francis, 
as  that  thereby  the  claim  on  the  note  may  be  extinguished,  or 
its  amount  diminished  as  much  as  possible.  Because,  if  Conse- 
qua  should  recover  the  whole  or  any  part  of  the  note,  in  his 
present  action  against  Willings  and  Francis,  and  not  be  able 
to  obtain  satisfaction  from  them,  he  might  afterwards  sue  the 
witness  for  the  money,  as  a  dormant  partner.  If,  on  the  other 
hand,  Willings  and  Francis  should  recover  damages,  so  as  to 
extinguish  or  in  part  discharge  this  note,  their  release  would 
discharge  the  witness  from  their  claim  for  contribution. 

Second.  It  was  contended,  that  Mr.  Kuhn,  who  is  on  record 
a  party  to  the  suit,  cannot  be  a  witness,  and  that  no  assignment 
of  his  interest  can  make  him  competent;  not  only  because  he 
still  remains  a  party  on  the  record,  but  because  he  is  liable  to 
the  defendant,  Consequa,  for  costs,  notwithstanding  the  deposit 
which  has  been  made.  The  costs  of  this  Courts  cannot  be  ascer- 

(1) 
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taiiieds  as  it  i»  impossible  to  saj  when  the  cause  may  end;  and 
if  it  should  go  by  writ  of  error  to  the  Supreme  Court*  the  wit- 
ness will  be  liable  to  Consequa  for  the  costs  of  that  court, 
which  the  clerk  of  this  court  cannot  ascertain,  (c) 

On  the  other  side  it  was  answered;  First,  that  the  suit  CMi  the 
note  for  StStfiOO  dollars  is  brought  against  Willings  and  Francis 
only,  and  whether  the  plaintiff  succeed  or  fail  in  his  action, 
the  judgment  will  be  a  bar  to  another  suit  a^nst  them  uni- 
ted with  the  witness,  and  he  may  plead  it  in  abatement*  if  he  is 
sued  alone.  Second,  Kuhn  is  a  nominal  pariy,  since  the  assign- 
ment and  deposit  of  the  costs,  and  the  offers  which  have  been 
made,  remove  his  interest  in  relation  to  that  sulgect.  33inQey 
306. 60a  478. 481.,  1  Phil.  Bv.  57^  ft  Bay  93. 

WaMngUm,  J.  The  otgections  to  the  competency  of  this 
witness,  are  First,  that  he  is  interested  in  the  event  of  the  suit; 
and  Secondly,  that  he  still  remains  a  party  to  the  suit,  notwith- 
standing the  assignment 

First.  The  facts  which  form  the  basis  of  this  objection,  are 
as  follow:  Kuhn  and  Wharton,  as  supercargoes  of  the  Asia,  gave 
their  note  to  Consequa,  for  22,000  dollars,  on  which  note  one 
of  these  actions  is  brought,  as  upon  a  note  given  by  Willings 
and  Francis,  by  the  procurement  of  their  agents.  The  parties 
have  agreed  that  these  five  suits  should  be  tried  by  one  jury, 
and  that  whatever  damages  shall  be  recovered  by  Willings  and 
Francis,  shall  be  set  off  against  the  sum  due  by  them  to  Con- 
sequa, for  which  his  two  suits  are  brought.  The  argument  then 
is,  that  as  Kuhn  is  a  dormant  partner  with  Willings  and  Fran- 
cis, in  relation  to  the  22,000  dollars,  and  consequently  may 
be  hereafter  liable  to  be  sued  as  such  for  that  sum,  unless  it 
should  be  discharged  by  a  recovery  of  damages  sufficient  to  ex- 
tinguish the  claims  in  the  suits  against  Consequa,  it  is  the  interest 
of  Kuhn  to  shelter  himself  against  Consequa,  by  increasing  the 
damages  so  as  to  discharge  the  note  altogether,  or  at  least  to 
diminish  its  amount  as  much  as  possible. 

(c)  2  Henning  aitd  Manfonl,  467.,  3  East,  7. 

2Q 
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Now  there  are  two  «tifficient  answers  to  this  ai^mneoi  Tbe 
first  is,  that  the  interest  of  this  witness,  as  stated  by  the  de* 
fendani's  counsel,  is  too  remote  and  contingent  to  furnish  an 
objection  to  his  iScmipetency,  whate^ver  weight  it  may  have 
to  his  credit.  If  WifKngs  and  Francis  should  not  recover  da- 
mages to  extinguish  this  note,  then  a  judgment  must  go  agunst 
them,  for  its  Aill  amount,  or  for  so  much  of  it  as  the  damages  may 
not  discharge;  and  if  they  should  then  be  unable  to  satisfy  that 
judgment,  then  Kuhn  may  be  exposed  to  the  chance  of  an  ac- 
tion as  a  dormant  partner  with  Wiilings  and  Francis.  There 
are  too  many  contingencies  in  die  way,  before  Kuhn  can  be 
called  upon,  to  make  this  a  valid  objection  to  his  competency. 

But,  secondly,  if  these  contingencies  should  ail  happen,  and 
Gonsequa  should  bring  an  action*  against  Kuhn  separately,  he 
may  be  defeated  by  a  plea  of  abatement,  and  the  judgment  in 
this  action,  for  or  against  Consequa,  would  be  a  bar  to  any  suit 
that  he  might  bring  against  Wiilings  and  Francis  and  the  witneasi 
The  judgment  would  as  completely  extinguish  the  original  ddl>t, 
as  if  Wiilings  and  Francis  had  given  a  bond  for  it,  which  it 
would  clearly  have  done,  the  rule  that  a  bond  given  by  a  stran- 
ger, is  no  extinguishment  of  the  simple  contract  of  the  real 
debtor,  not  applying  to  a*  case  where  it  is  given  by  one  of  two  or 
more  joint  contractors. 

But  it  is  said,  that  though  Consequa  might  have  no  remedy 
at  law  against  Kuhn,  he  might  be  relieved  in  equity,  by  show- 
ing  his  ignorance  that  he  was  a  dormant  partner  when  he 
took  the  note  or  instituted  the  suit. 

I  by  no  means  admit  that  he  could  be  relieved  in  that  court 
If  the  difficulty  I  am  about  to  mention  were  ont  of  the  case,  it 
would  still  depend  upon  a  variety  of  circnmstancesi  not  known  to 
this  Court,  whether  Consequa  could  make  out  a  case  fit  for  equi- 
table interposition.  By  his  own  shewing  it  is  certain  that  he  did 
not  give  credit  to  Mr.  Kuhn,  and  whether  he  knew  that  he  was 
jointly  concerned  in  that  transaction  or  not»  is  unknown  to  this 
Court  At  all  events^  it  was  in  his  power  to  hi^ve  dismissed  this 
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suit.  tboHgh  at  the  time  it  was  brought  he  may  have  been  igQO« 
rant  of  the  partnership^  and  have  instituted  another  against  all 
the  partners,  after  he  was  informed  who  they  were;  and  his  failing 
to  do  so,  would  indispose  a  c^urt  of  equity  to  open  its  doors  to 
him,  after  he  had  permitted  those  of  a  court  of  law  to  be  closed 
against  him.  Where  a  release  is  given  to  one  of  two  joint  obli* 
gors,  the  obligation  is  extinguished  at  law  as  to  all,  and  althou^ 
it  is  most  apparent  that  such  was  not  the  intention  of  the  obli- 
gee, yet  equity  will  not  relieve. 

At  all  events,  the  liability  of  the  witness  to  a  claim,  to  be  as- 
serted by  Consequa  in  a  court  of  equity,  is  under  all  the  cir- 
cumstances of  this  case,  too  remote  to  dffect  the  competency  of 
the  witoess. ' 

Secondly.  It  is  objected,  that  he  is  a  party  plaintiff  on  the 
record. 

The  general  rule  of  law  certainly  is,  that  a  party  to  a  suit 
cannot  be  a  witness.  But  it  is  equally  so,  that  the  interest  which 
that  party  has  in  the  event  of  the  suit,  both  as  to  costs  and  the 
suligect  in  dispute,  lies  at  the  foundation  of  the  rule,  and  when 
that  interest  is  removed,  the  objection  ceases  to  exist  In  this 
case,  the  assignment  of  Kuhn  to  Willings,  has  terminated  his 
interest  in  the  subject  for  which  the  suit  is  brought 

As  to  the  costs,  they  are  paid  by  the  assignee,  now  the  only 
real  plaintiff  on  record.  But  it  is  said  Kuhn  is  still  liable  to  an 
execution  for  the  cost  should  Consequa  recover;  that  the  sum 
paid  to  the  clerk,  may  be  misapplied  by  him;  and  the  quantum 
of  costs,  to  this  time,  to  future  times  to  which  this  cause  may  con- 
tinue in  this  Court,  and  the  costs  of  the  Supreme  Court,  should 
it  go  there»  cannot  be  now  ascertained. 

To  these  objections  it  may  be  observed,  that  the  clerk  is  a 
competent  judge  of  the  quantum  of  costs  which  can  be  recover- 
ed at  this  time,  and  the  money  paid  to  him  is  in  the  safe*  keeping 
of  the  Court,  and  subject  to  its  disposal.  Should  future  costs  be 
incurred  here,  by  another  trial  taking  place,  and  this  witness 
should  then  be  offered,  it  will  be  time  enough  to  inquire  what 
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further  advance  will  be  necesBarj.  As  to  the  costs  of  the  Su- 
preme Court  upon  a  writ  of  error,  which  may  be  incurred  in 
case  such  proceedings  should  take  place,  the  Court  cannot  look 
to  such  remote  possibilities  in  order  to  disqualify  the  witness  to 
give  evidence. 

It  is  always  to  be  remembered  that  this  opinion  is  given 
upon  these  facts:  that  more  than  the  legal  costs  of  this  suit  have 
been  deposited  by  Mr.  Willing,  with  the  clerk;  that  Mr.  Wil- 
ling has  offered  to  deposit  any  further  sum  which  Consequa's 
counsel  may  require,  and  further  to  give  satisfactory  security 
to  pay  all  the  costs  which  have,  or  may  be  incurred.  If  after 
all  thisi  the  opposite  party  chooses  to  reject  offers  made  with  a 
view  to  remove  all  objections,  it  would  ill  become  the  Court  to 
allow  the  mere  phantom  of  an  objection,  to  prevent  the  exami- 
nation qf  a  witness  who  is  substantially  divested  of  all  interest. 
The  case  of  Steel  rs.  Phcenix  Insurance  Company,  (i)  is  in 
point,  and  I  yield  my  entire  consent  to  the  principles  there  laid 
down.  I^shall  not  be  afraid  of  adding  another  precedent,  leaving 
it  to  the  Supreme  Coui;L  where  I  perceive  this  cause  is  likely 
to  go,  to  correct  this  Court,  if  I  am  wrong. 

A  few  words  as  to  the  policy  of  the  doctrine  on  which  this 
decision  is  founded.  It  is  said  that  a  plaintiff,  knowing  the  in- 
justice of  his  cause,  and  hopeless  of  success,  may  be  induced  by 
tempting  offers  to  assign  his  interest  to  his  co-plaintiff  in  order 
to  qualify  himself  to  be  a  witness,  and  after  all,  the  conside- 
ration may  be  only  feigned,  and  he  may  still  continue  a  party 
in  expectancy;  luid  at  all  events  he  will  testify  under  impres- 
sions long  made  and  not  easily  to  be  eradicated  by  such  an 
operation.  All  this  may  be  true,  but  might  not  the  very  same 
reasons  be  urged  against  the  competency  of  every  witness,  who 
has  once  been  interested  though  not  a  party  to  the  suit,  but 
whose  competency  is  restored  by  a  release?  If  there  be  mala- 
fides  in  the  one  case,  may  it  not  as  well  exist,  in  as  strong  force, 
in  the  other?  Blay  not  interest  make  equally  strong  impressions 
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in  the  one  case,  as  in  the  other,  and  yet  the  objection  come 
onlj  to  that  of  a  bias  in  the  mind»  which  maj  affect  the  credit 
of  a  witness,  bat  not  his  competencj?  After  all,  the  onl j  safe- 
guanh  in  either  case  are,  an  examination  of  the  witness  on  his 
voir  dire,  to  test  the  reality  and  good  faith  of  acts  which  render- 
ed him  disinterested,  and  the  right  which  still  rests  with  the  jury 
to  judge  of  his  credit  The  witness  therefore  is  to  be  admitted. 

The  deposition  of  Mr*  Miller,  taken  under  a  commisuon  to 
five  persons  at  Buenos  Ayres,  or  to  any  one  of  them,  three  nomi- 
nated by  the  plaintiffs  and  two  by  the  defendants,  was  offered  in 
evidence.  It  was  objected  to,  because  it  was  taken  by  one  of  the 
persons  named  in  the  commission,  in  conjunction  ^th  the 
American  consul  at  that  place,  who  certifies  that  all  the  per- 
sons named  in  the  commission  but  one  were  dead  or  removed, 
that  the  commission  was  delivered  to  him,  and  that  he  convok- 
ed the  remaining  commissioner  and  the  witness  before  him,  and 
that  the  examination  of  die  witness  was  taken  by  himself  and 
that  commisnoner. 

WaMngUm,  J.  This  deposition  is  inadmissible,  because  the 
examination  was  taken  in  conjunction  with  a  person  not  named 
in  the  commissiob,  who  voluntarily  and  unnecessarily  obtruded 
himself  into  the  business. 

The  deposition  of  Mr.  Youte,  the  tea  broker  at  Amsterdam, 
which  was  read  at  the  former  trial  without  objection,  was  now 
objected  to  on  the  ground  of  interest  This  was  the  witness 
relied  upon  by  the  plaintiffi,  in  part,  to  prove  the  qualities  of 
the  teas  of  the  Gkuiges  and  the  Bingham,  which  were  sold  at 
that  market  by  the  Dutch  Asiatic  Company,  and  the  prices  at 
which  those,  and  other  teas  of  the  best  quality  were  sold. 

The  evidence  given  in  support  of  the  objection,  was  a  letter 
finom  Hope  and  Co.  to  the  plaintiffs,  dated  Idth  of  April,  1809, 
inclosing  the  certificates  of  this  witness  as  to  the  qualities  and 
sales  of  these  and  other  teas.  In  this  letter  the  writers  say,  that 
**  Mr.  Youte  might  charge  you  one  per  cent,  on  the  amount  of 
"  the  sales  of  these  cargoes,  but  he  is  willing  to  receive  at  that 
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«  rate  on  what  you  may  recover  on  tfccse  caiificates^  of  vhicfa 
«<  you  will  advise  us,  that  we  may  settle  with  him  for  the  same*'' 
Another  witness,  L.  Estapre,  states  in  his  deposition,  that  these 
certificates  were  sent  to  the  plaintiffs  on  their  request,  made  in 
1807. 

It  was  contended  that  the  witness  was  interested  on  the 
event  of  the  cause,  to  increase  as  much  as  possible  the  damages 
which  may  be  recovered,  because  that  would  increase  his  com- 
pensation. Gilb.  £v.  124^  Phil.  Ev.  34  to  57^  1  DaL  62.,  2  Dal. 
50.,  4  Massach.  Rep.  518. 

It  was  answered.  First,  that  no  evidence  was  given  that  tiie 
offer  of  Voute  mentioned  in  the  above  letter  was  accepted. 
Second,  that  the  compensation  spoken  of  is  one  per  cent.,  not 
on  what  the  plaintiffs  might  recover  in  an  action,  but  what  they 
might  recover  on  the  certijicates,  which  have  not  and  could  not 
have  been  given  in  evidence  in  this  action.  Besides,  this  wit- 
ness acted  as  a  broker  at  the  sale  of  the  teas  referred  to  in  his 
deposition,  and  that  in  that  character  he  is  not  disqualified  to 
give  evidence,  though  his  commissions  are  to  depend  on  the 
sum  to  be  recovered,  (e) 

Wadiingtan,  J.  I  shall  consider  Hope  and  Co.  as  the  agents 
of  the  plaintiffs,  and  authorised  to  make  this  contract  with  the 
witness;  intending  to  decide  this  question  upon  the  otjection  of 
interest,  I  shall  not  stop  to  inquire,  whether  the  principle  of 
law  in  relation  to  sales  made  by  a  broker,  as  between  vendor 
and  vendee,  is  or  is  not  applicable  to  a  case  between  vendor 
and  warrantor. 

If  the  contract  then  was,  as  the  defendant's  counsel  have  con- 
tend ed  for,  there  can  be  no  doubt  but  Ae  objection  would  be 
well  taken;  because,  if,  in  consideration  of  furnisUng  the  certi- 
ficates, the  plaintiffs  were  to  pay  one  per  cent,  on  the  sum  to 
be  recovered,  the  witness  wonld  be  interested  in  the  event  of 
^  cause,  since  he  might  in  a  suit  against  the  plaintiffs,  give  the 
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reitlict  in  evidence  to  show  how  much  was  recovered,  on  which, 
his  commission  was  to  be  charged.  But  this  was  not  the  contract. 
It  was  to  pay  a  commission  on  the  amount  which  the  plaintiffs 
might  recover  on  the  certificates.  These  certificates  cannot  be 
given  in  evidence  in  this  cause,  and  of  course  nothing  can  be 
recovered  upon  them.  It  follows,  that  the  contract  is  not  obli- 
gatory on  the  parties.  In  an  action  on  the  contract,  it  would  be 
necessary  to  state  it  specially,  and  aver  that  so  much  was  re- 
covered on  the  certificates,  in  which,  the  evidence  of  a  recovery 
in  this  action,  would  be  inefficient  to  prove  the  breach.  There 
can  be  little  doubt  as  to  the  intention  of  the  parties,  which  was» 
that  the  certificates  should  and  would  be  used  as  evidence  to  in- 
duce Consequa  to  pay  without  a  suit,  or  to  be  used,  if  coercion 
was  necessary,  if  by  law  they  could  be.  The  deposition  there- 
fore is  admitted. 

The  same  points  were  made  by  the  counsel,  as  on  the  former 
trial,  and  the  evidence  was  nearly  the  same,  escept  that  the 
correspondence  between  the  plaintiffs  and  their  supercar|;o^, 
was  not  read  at  this  trial  by  the  counsel  for  Consequa,  although 
notice  had  been  given  to  the  plaintiffs  to  produce  it,  they  de- 
clined however  to  read  any  part  of  it,  and  of  course  the  plain- 
tiffs could  not  read  it  The  material  parts  of  the  evidence  are 
stated  in  the  charge. 

WASHU^TGTOJ^,  J.  As  the  debts  claimed  by  Consequa, 
are  not  disputed,  I  shall  notice  only  the  cases  in  which  he  is  de- 
fendant. These  actions  are  founded  upon  verbal  contracts,  for 
breaches  of  which  the  jury  are  called  upon  to  give  such  da- 
mages as  they  may  think  the  plaintiffs  justly  and  legally  enti- 
tled to.  Our  enquiries  are  naturally  directed  to  the  following 
points.  What  are  the  contracts  laid  in  the  declaration?  How 
are  they  proved?  How  have  they  been  fulfilled?  And  if  not  ful- 
filled, what  damages  are  the  plaintiffs  entitled  to? 

The  Court  has  already  declared,  that  no  evidence  of  fraud 
could  be  given  in  these  actions,  and  none  has  been  given,  and  if 
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from  the  evidence^  the  jury  should  be  disposed  to  infer  it»  it 
ought  not»  in  any  shape,  to  influence  their  verdict  (/) 

The  jury  are  charged  with  three  actions  for  damages*  and 
these  respect  the  cargoes  of  the  Asia,  the  Bingliam,  and  the 
Ganges.  I  shall  consider  them  in  their  order. 

The  Asia.  The  contract  laid  in  the  declaration  is,  that  the 
defendant  agreed  to  furnish  for  this  ship*  a  cargo  of  teas  of  the 
first  quality  fitted  for  the  Philadelphia  market.  This  is  pre* 
cisely  proved  by  Mr.  Kuhn  and  Mr.  Wharton,  the  supercargoes 
of  this  vessel.  They  state,  that  this  contract  was  made  in  1806^ 
and  that  they  were  to  pay  for  the  teas,  as  much  as  other  security 
merchants  were  to  receive  for  similar  teas  that  season.  That 
muster  chests  were,  according  to  custom,  sent  to  their  &ctory 
to  examine,  which  tiiey  rejected;  and,  that  after  many  repeated 
but  vain  attempts  to  make  a  selection,  they  were  persuaded 
by  the  defendant  to  rely  upon  him,  and  that  he  would  furnish 
a  cargo  of  teas  of  the  best  quality.  A  cargo  was  accordingly  put 
on  board,  without  examination,  which  arrived  at  this  place  the 
following  spring.  A  large  proportion  of  this  caigo  was  paid  for 
in  cash,  and  a  credit  of  16  months  was  given  for  the  balance  to 
the  amount  of  60,000  dollars,  which  credit,  it  was  stated  by  the 
witnesses,  was  offered  by  Consequa  not  solicited  by  them. 

The  claim  made  in  this  action,  is  on  account  of  the  bad 
quality  of  628  quarter  chests  of  young  hyson,  and  309  of  hyson 
tea.  The  former  were  examined  in  September,  1808,  by  a  per- 
son acquainted  with  this  article,  who  states  that  they  were  as  in- 
different as  any  teas  he  had  ever  seen,  that  they  were  worth  no  more 
than  eighty-five  cents  per  pound,  at  which  he  purchased  them, 
but  not  suiting  this  market,  he  was  obliged  to  send  them  to 
New  York.  He  fi^iher  states,  that  first  quality  teas  of  that 
denomination,  were  worth  at  the  same  time  from  one  dollar  ten 
cents  to  one  dollar  fifteen  cents  per  pound.  The  309  chests, 
were  examined  by  competent  judges  in  May,  1809;  and  they 
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state,  that  280  of  them  were  inferiw  to  finr  market  teas  by  ten 
cents  per  pound,  and  the  remainder  by  five  cents;  and  that /air. 
market  teas,  are  in  value,  fifteen  per  cent,  below  teas  of  the  first 
quality. 

In  addition  to  the  above  evidence,  the  acknowledgment  of 
the  defendant  has  been  proved,  made  in  1807,  that  these  teas 
were  not  so  good  as  he  agreed  they  should  be. 

Thx  Bwobam.  The  contract  laid  and  fuUy  proved  as  to  this 
vessel,  is,  that  the  defendant  promised  to  furnish  a  cargo  of 
teas  of  the  first  quality^  fitted  for  the  Amsterdam  market.  The 
calgo,  except  600  chests  of  congos,  was  selected  by  the  super- 
cargo,  from  samples  sent  to  him  to  examine,  and  this  selection 
was  approved  of  by  the  defendant. 

This  cargo  was  brought  first  to  Philadelphia,  and  without 
being  unladen  was  dispatched  to  Amsterdam. 

The  evidence  to  prove  the  inferior  quality  of  the  1917  quarter 
ehest8»  and  800  boxes  of  congos,  for  which  damages  are 
sought  in  this  action,  is  derived  from  the  deposition  of  Mr. 
Youte,  the  tea  broker  at  Amsterdam,  and  the  printed  list  of  the 
sales  of  these  teas  by  the  Dutch  Asiatic  Company,  compared 
with  the  sales  of  other  teas  made  at  the  same  time.  The  depo- 
sition states,  that  they  were  of  very  inferior  quality  and  that 
the  inferiority  of  price,  compared  with  the  price  of  other  teas, 
is  to  be  attributed  to  that  cause. 

It  appears  in  evidence,  that  whenever  the  Bast  India  Com^ 
pany  at  Amsterdam,-  permit  the  imporotion  of  teas  by  others 
tiiey  are  taken  possession  of  by  the  officers  of  the  Company, 
•n  their  arrival  in  the  Texel.  They  are  then  conveyed  in  lighters 
to  Amsterdam,  and  deposited  in  the  warehouses  of  the  Company; 
samples  of  each  chest  are  taken  out  by  the  broker,  some  weeks 
previous  to  the  sale,  for  the  purpose  of  being  shown;  printed 
lists  of  the  teas  to  be  sold,  are  issued,  and  by  the  merchants 
there,  are  distributed  throu|[^  the  north  of  Rurope.  It  is  highly 
probable,  therefore,. that  these  sales  are  attended  by  competent 
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jvdges  of  tbe  qualities  of  tbi*  article,  and  that  the  prices  given, 
ttre  in  a  great  degree  apportioiied  to  those  qnalities. 

Thb  Oakgbs.  The  contract  laid  in  Die  dec1aratioD»  as  to  the 
cargo  of  this  ship,  is  the  same  as  that  of  the  Bingham,  bat  the 
pro<^  of  it  is  not  eqnally  strong,  liie  jiirj  haTO  not  the  testi- 
mony of  Mr.  Miller,  the  svpereargo,  and  tlie  pUiRtiib  are 
therefore  obliged  to  resort  to  other  evidence,  in  order  to  prove 
tiiis  contract  It  is  ior  Die  jnry  to  judge,  whether  the  prool*  io 
sufficient  to  satisfy  Aeir  minds. 

The  first  piece  of  evidence  relied  upon  is  that  gtren  by  Mr. 
Wilcocks,  who  states,  that  Gonsequa  agreed  with  MBler,  to  do* 
liver  hin  a  caigo  for  this  vessel  of  ^pooiilaas;  but  ^oodtn^  and 
teas  of  Uu  fint  quality  are  very  diffsrenft,  and  eonseqn«itly« 
this  proof  is  wholly  insufficient  to  support  tho  allegation  of  the 
declaration. 

In  the  next  place,  it  is  proved  by  Mr.  Ruhn»  tiiat  in  IWr,  he 
carried  with  him  a  statement  made  out  by  tiie  jAainiiib,  of  their 
claim  on  account  of  the  inferior  qualities  of  the  congo  tea  of 
the  Ganges*  in  which  Consequa  was  chaif;ed  for  the  difference 
between  the  sales  of  those  teas,  at  Amsteidam,  and  the  8a]c»ef 
other  teas  of  the  best  qnaU^  and  of  like  denomination,  made  si 
tiie  same  time.  That  Consequa  required  a  day  or  two  for  coa- 
aideralioB,  and  for  the  purpose  of  consulting  a  friend,  and  be 
afterwards  agreed  to  allow  19,006  dollars  on  account  of  thiu 
claim  and  anotiier  for  cassia,  sent  in  the  same  ▼esBsl.  The 
claim  for  the  teas  and  cassia  amoumted  to  about  li%000  dsl- 
lara,  and  it  does  not  di8tin<$tiy  appesr,  whether  tiie  deductisB 
from  that  sum  was  made  from  the  teas,  whkh  was  stated  at 
about  17,500  dollars,  or  from  the  caona,  or  freus  both.  If  it  wai 
made  from  the  cassia,  then  the.inferenee  derimd  fcoa»  aHowittg 
the  claim  for  tiie  teas,  aa  for  those  of  the  first  quality,  is  strong 
that  the  contract  was  to  fwrnish  coogos  of  tbat  quaii^;  and  i£ 
so,  in  relation  to  the  coogos,  the  presumption  is  almoet  ine^* 
table,  that  the  like  contract  waa  made  aa  to  tiie  Campof  tea% 
for  which  this  sutt  was  brought. 
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It  b  contended  bj  the  defendmnt^a  coantely  tl|»t  thi»  setttement 
by  Conaeqoa,  was  nothiag  more  than  &  concemon  made  from 
motiveB  ef  friendsUp  ibr  MeMra.  Willangs  and  Francia.  and  with 
a  Tiew  to  promote  hia  own  intereat,  not  onlj  bj  aecnrtng  the 
c<maigpiment  of  tbe  Aak'a  caigo.  tben  in  the  Hgria,  but  their 
fiitnre  conaignmenta.  If  theae  were  hia  motiYea>  the  evidence 
would  certainly  loae  much  of  ita  weig;ht;  and  yet  they  will  not 
account  for  hia  aurrendering  hia  righta,  and  wbmitting  to  in* 
juatioe  in  ailence.  Intereat  or  friendaUp  may  induce  a  peraon 
to  acqiieaoe  in  a  claim  which  he  believea  to  be  unfounded;  but 
in  order  to  give  value  to  the  conceaaion.  he  ought  at  leaat  to 
appear*  to  the  other  party»  aenaible  that  he  ia  making  it  It 
would  therefore  have  been  perfectly  natural  for  Conaequa*  to 
have  atated  to  the  gentleman  who  preaented  him  with  the 
atatement,  that  the  claim  waa  not  well  founded,  becauae  thoae 
teaa  were  compared  with  othera  of  the  beat  quality,  whereaa^ 
he  Imd  not  agreed  to  deliver  auch*  becauae  they  were  aelected 
by  the  anpercargo  from  aamplea.  and  becauae  he  waa  chaiged 
flie  difference  between  the  aalea  of  thoae  teaa,  ^d  othera 
of  the  beat  quali^,  inatead  of  nmking  that  difference^  the  rata 
of  compenaation  appUcaUe  to  the  lirat  coat  Inatead  of  thia^ 
he  made  the  aettlement  without  olgection»  and  loat  of  courae 
all  credit  for  making  it  The  jury  will  jtt4ge»  under  all  th| 
circumatancea  attending  this  tranaaction,  how  £ur  tfaia  conduct 
of  Conaequa  ougM  to  be  conaidered,  aa  evidence  of  an  ac- 
knowledgment made  by  him  of  a  contract  to  deliver  a  caig^ 
for  thia  ahip  of  teaa  of  the  firat  quality* 

The  laat  piece  of  evideneei  relied  upon  by  the  plaintifia  to 
paove  the  contract  aa  laid,  ia,  the  price  paid  fiir  thoae  tea*, 
being  that  of  teaa  of  the  firat  quality. 

All  the  witneaaea  have  atated»  that  where  the  h^eat  caah 
price  ia  paid,  it  ia  the  unifinrm  underatanding  at  Canton*  that 
4ie  beat  teaa  are  to  be  delivered. 

But  it  ia  contended  by  the  defendant'a  connael,  that  tUa 
provea  nothiiigin  relation  to  the  eaiie  of  tUa  veaeel,  because  a 


316  PENNSYLVAMA, 

■miinpi  ,m'i     ■■■■■I  ■  ■   I  iiwi  ,^mmt»mm^tmmmm^kmmmm 

WiNingt  and  Pnnoii  et  fel.  tw.  Cooteqaa. 

credit  was  allowed  to  Willings  and  Francis  of  70,000  dollars; 
and  that  in  a  country,  where  the  interest  of  money  is  twelve 
per  cent.,  the  difference  must  be  considerable  between  credit 
and  cash  sales. 

On  the  other  side  it  is  answered,  that  Consequa  does  not  ap» 
pear  to  have  contemplated  a  difference  in  cases  where .  large 
cash  payments  were  made  in  part,  becanse  in  other  cases,  par- 
ticularly in  that  of  the  Bingham,  he  did  not  wait  for  a  credit 
to  be  solicited,  but  freely  offered  it  to  any  amount  Upon  the 
whole,  the  jury  will  judge  what  weight  there  is  in  the  cir* 
cumstance  of  the  highest  price  having  been  paid  for  these  teas. 

If  they  should  not  be  satisfied  that  the  contract  to  deliver 
teas  of  the  first  quality  was  made,  their  verdict  of  course  must 
be  for  the  defendant,  in  the  action  respecting  the  cargo  of  the 
Ganges. 

If  on  the  other  hand  the  jury  are  satisfied  with  the  proof, 
they  will  find  the  breach  proved  by  the  same  evidence  which 
is  relied  upon  in  respect  to  the  cai^go  of  the  Bingham.  Whether 
tl^e  sales  at  Amsterdam  furnish  a  satisfactory  criterion  of  quality, 
they  must  decide.  If  not  influenced  by  particular  circumstances, 
such  as  the  state  of  the  market,  which  may  produce  an  unnatu- 
ral difference  between  the  best  and  indifferent  teas,  or  the  ages 
of  the  teas,  whi6h  are  compared  together,  those  sales  would 
seem  td  afford  as  safe  a  test  of  quality  as  any  other.  Thus  stands 
the  contracts  upon  which  these  actions  are  brought,  and  the 
breaches  of  them,  for  which  the  jury  are  called  upon  to  give  da* 
mages. 

But  the  defendant  insists  that  though  the  jury  should  be  sa- 
tisfied that  such  were  the  contracts,  origindly  entered  into  by 
Consequa,  yet  they  were  afterwards  changed  into  contracts  of 
sale  by  samples,  and  that  the  plaintiflb  have  not  proved  that 
the  cai^oes  did  not  correspond  with  those  samples,  without 
which  they  cannot  recover.  It  is'  not  pretended  that  the  origi- 
^1  contracts  were  waived,  and  new  c<>ntracts  substituted  by 
any  express  agreement;  but  that  the  usage  of  Canton,  operat- 
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iDg  Upon  the  Acts  of  the  sapercargoeB  in  selecting  the  cargoes 
from  samples,  produced  this  effect. 

In  the  first  place,  it  is  to  be  observed,  that  this  argument, 
however  sound  it  maj  be  in  itself,  is  inapplicable  to  the  car- 
go of  the  Asia,  and  to  six  hundred  chests  of  congos  of  the 
Bingham's  cargo,  the  whole  of  which  were  received  without 
examination. 

We  are  then  to  enquire,  whether  in  relation  to  the  other  teas 
this  usage  has  been  proved?  If  it  has,  it  must  govern  our  deci- 
sions. I1ie  laws  and  usages  of  foreign  countries  where  contracts 
are  made  and  to  be  executed,  which  respect  their  validity,  con* 
struction,  and  discharge,  are  r^rded  here  as  rules  of  deci- 
sion. 

This  usage  however  ought  to  be  clearly  |mived;  not  merely 
because  it  is  entirely  at  variance  with  the  general  principles  of 
law,  but  because  it  is  absurd  and  irrational. 

A  contract  of  sale,  may  be  made  in  various  ways.  It  may  be 
made  without  a  warranty  of  the  quality  of  the  articles  sold,  in 
which  case,  if  there  be  no  fraud  on  the  part  of  the  seller,  he  is 
not  answerable  to  the  purchaser,  although  he  should  be  disap- 
pointed; for  it  was  his  own  fault  if  he  did  not  examine  the  ar- 
ticles, and  satisfy  himself  of  their  quality,  or  if  he  did,  then  it 
is  his  misfortune  that  his  judgment  deceived  him. 

If  he  is  unwilling  to  trust  his  own  judgment,  he  may  insist 
upon  a  warranty  of  the  quality,  in  which  case  the  vendor  is 
bound  to  deliver  articles  of  the  stipulated  quality,  and  the  exa- 

-  mination  of  the  articles  by  the  vendee,  and  his  selection  of 
such  as  he  approves,  does  not  amount  to  a  waiver  of  the  con- 
tract. If  the  vendee  cannot  examine  the  articles,  but  purchases 

'  from  an  examination  of  samples,  there  is  an  implied  warranty 

•  on  the  part  of  the  seller,  that  the  articles  shall  correspond  with 

•  the  samples.  But  an  examination  of  samples,  like  the  former 

-  case,  will  not  amount  to  a  waiver  of  an  express  warranty  that 

•  the  articles  shall  be  of  a  particular  quality." 

It  is  true,  that  in  bodi  cases  a  selection  and  acceptance  by  the 
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Vendee,  may  in  wm%  init—rw  accordiBg  to  &e  ciidraMtaBcei^ 
amount  to  performance  or  to  evidence  of  perfomanoe  of  tlie 
contract.  But  the  difference  in  the  two  canes  b  all  important 
Jf  the  original  contract  be  waived,  and  a  new  one  Mibstitatedt 
the  vendee  must  prove  a  breach  of  tiie  new  contract*  and  conse- 
quently must  prove  that  the  articles  delivered  did  not  correspond 
with  the  samples.  But  if  the  original  contract  continues^  and  the 
vendee  prove  that  the  articles  were  not  of  the  stipvlated  quality* 
die  vendor  must  prove  performance,  by  showing  that  the  articles 
delivered  did  correspond  with  the  samples.  Neither  psrty  has 
or  probably  could  prove  any  thing  as  to  Ais  matter,  in  the 
case  before  the  jury;  and  the  defendant,  being  aware  of  the 
above  distinction,  has  insisted,  that  by  the  usage  at  Canton 
the  original  contract  is  changed  into  a  contract  of  sale  by  sam- 
ples. 

The  asserted  usage  is  not  only  contrary  to  the  principles  of 
general  law,  but  is  irrational  in  itself.  It  is  to  be  recollected, 
that  it  is  in  proof  that  the  American  supercargoes,  as  weU  as 
the  East  India  Company,  always  select  thw  teas  by  samples 
sent  to  them  to  eiamine.  It  is  entirely  a  matter  of  coorse.  Now 
we  behold  this  snpercaigo  and  the  Hong  merchant,  entering 
into  a  solemn  agreement  one  day,  by  which  the  Utter  engages 
to  furnish-  a  cargo  of  teas  of  the  first  quality,  which  they  botfi 
know  at  the  time,  is  to  be  annulled  the  next  day,  and  to  be  con* 
verted  into  a  perfectly  different  contract  The  samples  are  sent, 
not  to  be  rejected,  but  to  be  accepted;  for  if  the  former,  why 
send  them?  and  if  they  are  accepted,  then  the  above  const* 
quence  is  to  follow.  Instead  of  calling  this  a  solemn  contract 
it  deserves  the  appellation  of  a  solemn  farce. 

What  then  is  the  proof  of  this  usage?  Cushin§^  Bull,  and 
Ross,  depose,  that  it  is  the  usage  for  the  Hong  merchant  to  fur- 
nish samples  for  the  supercago  to  examine,  and  unless  the  su- 
percargo rejects  all,  the  Hong  merchant  is  released  from  any  fur-* 
ther  responsibility  than  that  of  furnishing  teas  according  to  sam- 
ples chosen.  Now  tUs  pvoves  notfaiiv  to  the  point  vre  are  etnsi- 
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deriBg,  becMM  iteitker  of  iliese  mtnoMts  statt  that  thifl  k  dw 
mage  in  the  case  of  a  spociat  contract  to  deliver  teas  of  a 
partienlar  qnaKty;  nor  doee  it  appear  that  thb  aobject  was  in 
Hie  minda  of  the  witnea8ea»  inasniuch  aa  Ae  interragatoriea 
make  ao  enqairiea  in  reftveaoe  to  aaeli  a  caaOi  If  the  eontraet 
ia  general,  or  if  it  be  iafaot  a  sale  by  aanples,  the  aaagoia  ra^ 
taonal,  and  ia  not  at  variance  with  our  law* 

lir.  Hoaaack  ia  vwrj  poaitive,  that  thia  usage  ia  applicable  te' 
the  case  of  a  sale  with  a  warranty  of  quality;  so  says  Mr* 
niglvty  generally;  and  yet»  when  apeaking  of  the  uaage^  as  ap- 
plieaMe  to  the  Bast  India  Company,  he  atates,  ttat  where  the 
aalea  in  Bngland  show  the  inferior  qaallty  of  the  teas,  doeaments 
are  sent  to  Canton  atatiag  their  quality;  and  if  they  were  infe* 
nor  to  the  quality  contracted  for,  they  are  ehatged  back  aceordfa^^ 
to  their  quali^;  that  is^  if  they  appear  to  have  been  third  instead 
of  first  quality,  the  Hong  merchant  ia  dMu^ged  the  difler^see 
between  first  and  third  quality,  in  reference  to  the  priaso  coat 
He  doea  not  Imow  if  the  aamplea  are  returned,  but  he  has  heard! 
they  are.  Now,  aa  that  Company  always  select  by  sampleo 
sent  to  their  factory,  and  for  this  purpose  retain  in  their  ser* 
lice  a  skilfel  taster,  Aia  practice  would  rath^  aeem  to  centra- 
diet  the  mage;  unless  it  appears  that  samples  are  always  re- 
turned to  Canton,  to  be  compared  wiA  flie  sample  cheats^  which 
are  alwaya  marked  and  retained  at  the  (ttctarj. 

But,  adhnit  that  ttis  is  the  usage  m  rdation  ts  fte  Bast  India 
Company,  is  it  applicaMo  to  a  different  tnufe,  carried  on  in  a 
different  way?  The  two  witneases  last  mentioned,  Mr.  HtMsack 
and  Mr.  BKght,  confine  it  to  timt  eompany,  and  state  that  they 
alwaya  mark  and  retain  the  uMiater  cheata,  by  whieh  they  make 
their  selection  at  their  fectory.  On  the  other  hand,  they  state 
that  tiie  American  aopercargoes  return  the  muster  chests  to  the 
Bong  merchant,  wiAout  any  mark  whatever  on  them,  and  that 
ikej  go^undiatingiiahed^  into  &e  general  maaa  of  the  cargo. 
Neither  of  the  parties  tiien  expect  that  the  quality  of  the  caigo 
ift  la  be  tested  by  the  sample^  and  doea  not  this  aflbrd  a  strong 
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reason  for  bdieving,  that  a  usages  which  depends  on  that  test, 
cannot  apply  to  a  trade  so  circumstanced? 

In  support  of  this  idea»  the  plaintiffs  relj  upon  the  .conduct 
of  Consequa,  in  the  settlement  of  the  claim  for  the  Congo  tea  of 
the  Ganges,  and  argue*  with  at  least  a  great  deal  of  plausibility, 
that  as  those  teas  were  selected  by  samples,  he  would  not  have 
made  that  settlement  if  the  usage  had  been  in  his  favour.  Upon 
the  whole,  the  jury  must  judge  if  this  usage  is  sufficiently 
proved. 

If  the  contracts  laid  in  the  declarations,  and  the  breaches  of 
them,  are  proved  to  the  satisfaction  of  the  jury,  and  the  asserted 
usage  is  not  proved,  the  next  question  for  the  consideration  of 
the  jury,  is,  what  ought  to  be  the  rule  for  assessing  the  damages 
to  which  the  pbdntiflb  are  entitled? 

The  rule  laid  down  in^this  Court,  in  former  cases,  was,  (jg) 
that  the  difference  between  the  sales  of  these  teas,  at  the  fo- 
reign market,  and  others  of  the  first  quality,  is  no  otherwise  to 
be  regarded,  than  as  it  furnishes  a  test  of  the  quality  and  the 
rate  of  loss  td  be  applied  to  the  prime  cost 

But  a  contrary  usage  is  attempted  to  be  proved  by  the  plain* 
tifis,  and  I  think  they  have  not  been  more  successful  than  the 
defendant  has  been  in  proving  the  usage  which  has  just  been 
considered  and  disposed  of. 

The  evidence  principally  relied  on  to  prove  this  usage,  is 
the  settlement  made  by  the  defendant  of  the  loss  claimed  in 
respect  to  the  congos  of  the  Ganges,  and  his  promise  to  settle 
the  loss,  in  respect  to  the  cargo  of  the  Asia,  wliich  has  been 
mentioned,  and  I  refer  the  jury  to  the  observations  before  made 
upon  the  weight  to  which  this  act  is  entitled,  in  the  scales  of 
evidence. 

Two  other  witnesses,  Mr.  Simms  and  Mr«  Jones,  have  given 
testimony,  and  although  they  prove  instances  of  settlements 
made,  or  give  slight  evidence  of  a  usage  existing  different  from 
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tiie  rale  established  by  this  court,  yet  the  usage  attempted  to 
be  proved  by  them,  is  diiferent  from  that  asserted  by  the  plain- 
tiffs, and  upon  the  whole,  terminates  in  disappointment. 

Mr.  Hossack  and  Mr.  Blight  agree  on  the  other  hand,  that 
the  usage  corresponds  precisely  with  the  rule  before  stated. 

The  jury  will  therefore  gorem  themselves  by  this  rule,  add- 
ing of  course  to  the  sum  paid  for  the  teas,  premium  of  insurance, 
duties,  and  other  expenses  which  are  usual,  and  of  which  they 
are  the  proper  judges. 

As  to  interest,  I  shall  leave  that  question  to  the  jury  upon 
the  evidence  of  Mr.  Hossack,  who  states  that  the  usage  at  Can- 
ton is  to  add  interest  to  the  other  charges. 

The  claim  of  the  plaintiffs,  to  disallow  to  Consequa  interest 
upon  the  debts  acknowledged  to  be  due  to  him,  in  consequence 
of  their  attachments,  cannot  be  admitted.  Where  an  attachment 
is  laid  in  the  hands  of  a  third  person,  interest  is  stopped  until 
it  is  dissolved,  because  the  garnishee,  being  liable  to  be  called 
upon  at  any  moment  to  pay  the  debt,  it  is  presumed  that  he  had 
not  used  it  But,  where  a  debtor  who  is  also  a  creditor,  lays 
an  attachment  in  his  own  hands,  there  is  no  such  necessity 
existing,  and  of  course  no  presumption  can  arise  that  he  had 
not  used  the  money.  If  he  did  use  it,  it  is  but  just  that  he 
should  pay  interest  for  it 


The  jury  brought  in  a  verdict  in  favour  of  Consequa  for 
the  amount  of  his  debt,  with  full  interest  they  gave  damages 
to  the  plaintiffs,  against  Consequa,  in  the  cases  of  the  Bingham 
and  Asia,  allowing  interest  against  him;  and  found  a  verdict 
for  him,  as  to  the  cargo  of  the  Ganges.  The  balance  found  in 
favour  of  Consequa  amounted  to  about  71,000  dollars. 

A  compromise  was  afterwards  made,  in  which  Consequa  al- 
lowed a  compensation  for  the  cargo  of  the  Ganges,  and  these 
cases  were  finally  adjusted. 

£S 
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Action  for  the  TioUtion  ofs  patent  right 

A  grant  bj  the  Legitlatnre  of  a  state,  of  an  eielatiTe  privilege  in  an  invention 
for  a  limited  time,  doea  not  implj  an  irrevocable  eontraet  with  the  people^ 
that  at  the  expiration  of  the  period  the  invention  ahaH  beeome  their  property. 
The  state  may  revive  the  grant,  or  refute  it,  and  in  the  htter  Gate»  at  the 
end  of  the  period,  the  invention  maj  be  uied  by  any  one. 

There  is  nothing  in  the  constitution  of  the  United  States,  which  forbids  Congresk 
to  pass  laws  violating  the  obligation  of  contraotSi  althoogh  anch  a  power  is  de* 
nied  to  the  states. 

In  the  notice  of  special  matter;  to  be  given  in  cvidenee  by  the  defendant*  eertafai 
mills  were  mentioned,  where  a  machine,  of  which  the  plaintiff  claimed  to  bo 
the  inventor,  was  in  use  prior  to  the  date  of  the  alleged  discovery  of  the  plain- 
tiff! It  is  competent  to  the  defendant  to  give  evidence  of  the  ase  (tf  the  ma« 
chine  in  other  mills,  than  those  mentioned  in  the  notice  of  special  matter. 

If  a  witness  is  sworn  on  his  voir  tSre,  no  other  evidence  to  prove  him  moompe- 
tent  can  be  given.  But  if,  in  anji  part  of  bis  examination,  it  should  afterwards 
appear  that  the  witness  was  incompetent,  his  testimony  will  be  set  ande  by 
the  Court. 

The  Court  will  not  permit  the  plaintiff  to  put  a  qnettioo  to  a  witness,  called  by 
him  to  rebut  the  defendant's  testimony,  which  is  not  intended  to  eontnaliet  or 
discredit  the  defendant's  witnesses,  and  which  queation  ia  not  rendered  necea* 
sary  by  evidence  g^ven  by  the  defendant. 

Although  counsel  profess  that  the  object  of  testimony  which  is  offered  by  them 
is  to  discredit  one  of  the  witnesses  of  the  opposite  party,  yet  if  the  court 
consider  the  testimony  cannot  have  that  effect,  they  will  not  permit  it  to  be 
^ven. 

The  patent  granted  to  Oliver  Evans,  eonuios  no  grant  of  a  right  to  the  several 
roMchines,  but  is  oonfine<l  to  the  imprwemenU  in  the  art  of  mam^factwing 
Jlour  by  those  mactunes;  althoogh  the  act  of  Congress,  authorising  the  grant 
ot  the  patent,  authorised  the  issuing  of  a  patent  for  the  teneral  maekmu,  at 
veil  as  for  the  entire  imprtrvemenL 

The  schedule  antexed  to  letters  patent,  is  pnrt  of  the  patent,  to  fir  aa  it  b  a 
detcnptimi  of  the  machine^  bat  no  further. 

Summary  of  the  pit>vision«  of  the  patent  laws. 

A  patent  mny  be  fbr  a  new  and  useful  artf  bat  it  mast  be  practical,  audit 
Du«4  be  esplicabl^,  and  referriUa  to  aoeiethiiig  which  may  prove  it  to  be 
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The  diMOvtiy  most  not  on  If  be  utefbi,  but  new,  and  it  mast  not  have  been 
known  and  nied  before  in  any  pnrt  of  the  worid;  and  the  title  of  the  patentee 
to  an  invention  may  be  impeaebed,  although  he  was  ignorant  at  the  time  he 
received  the  letters  patent,  that  the  in?ention  had  been  in  use  before  his  dis- 
ooveiy. 

If  the  diseoveiy  be  of  an  impr^rtement  only,  it  most  be  an  improvement  in  the 
prineiples  of  a  maehlne,  art,  or  manufiietore  belbre  known  or  used;  if  the 
firm  or  proporUoru  are  improved,  it  is  not  a  discovery. 

The  grant  of  an  ezelosive  privilege  by  the  patent,  ean  only  be  for  the  discovery 
recited  and  described  in  the  patent  and  specification. 

If  the  patentee  is  the  discoverer  of  an  imprawement,  and  the  patent  is  for  the 
whole  machine,  it  is  void. 

A  machine  or  an  improvement,  may  be  new  and  entitled  to  a  patent,  although 
parts  of  it  were  before  known  and  used. 

The  combination  of  old  machines  to  produce  a  new  and  useful  result,  is  a  dia* 
covery  for  which  a  patent  ma>  be  granted. 

A  recovery  cannot  be  had  by  the  patentee  of  the  discovery  of  a  useful  combina- 
tion of  known  machines,  in  an  action  against  any  one  who  may  use  one  of  the 
known  machines  of  which  the  combination  is  formed. 

^u«re.  If  in  an  action  for  the  violation  of  a  patent  for  a  new  and  useful  improve- 
ment by  the  combination  of  machines,  the  plaintiff  can  recover  against  one 
who  has  used  one  of  the  machines,  employed  in  such  combination,  although  he 
may  have  been  the  inventm*  of  the  machine  used  by  the  defendant.  In  such  a 
case,  the  inventor  should  take  out  a  patent  for  each  machine  of  which  he 
may  hare  been  the  discoverer,  and  he  should  institute  an  action  for  the  viola- 
tion of  his  rights  under  such  a  patent. 

An  offer  to  the  patentee  of  an  invention,  to  take  from  him  a  license  to  use  his 
alleged  discovery,  does  not  take  away  the  right  of  the  person  who  made  the 
offer  to  deny  afterwards  that  the  patentee  was  the  original  inventor. 

There  is  no  limiution  of  the  period  in  which,  when  the  general  issue  is  pleaded 
to  an  action  on  a  patent,  the  defendant  may  give  in  evidence  that  the  paten- 
tee is  not  the  original  Inventor. 

If  the  original  Inventor  of  a  machine  abandons  the  use  of  it  and  does  not  take 
oat  a  patent  for  lt«  no  other  perton  ean  entitle  himself  to  a  patent  for  the 
the  machine. 

Action  for  a  Yiolation  of  the  pUintiff'a  patent  right  to  his 
improvement  in  the  art  of  manufacturing  flour,  &c« 

The  declaration  contains  a  number  of  counts,  charging  a 
breach  of  the  whole  patent,  and  also  charging  the  defendant 
with  having  made  and  used  each  particular  machine,  bj  rneana 
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of  which  this  manufactare  is  performed  and  which  are  partica- 
larlj  described  in  the  schedule,  (a) 

(a)  **  To  James  MAVisoHy  £»«.  Secretabt  of  State: 

The  PeUHm  rf  OWoer  Ewmt^ofihecUff  ofPkUadelpMa^acitixen^ftkt 

United  Suaes,  re^eeifitUy  thoveih^ 

That  your  petitioner  having  discovered  oertain  useful  improvements,  applicable 
to  various  purposes,  but  pai*ticular1j  to  the  art  of  manufacturing  flour  and  meal, 
prays  a  patent  for  the  same,  agreeably  to  the  act  of  Congress,  entitled,  **  an  act 
for  the  relief  of  Oliver  Evans.** 

The  principles  uf  these  improvements  consist, 

1.  In  the  subdivision  of  the  grain,  or  any  granulated  or  pulverized  substance; 
in  elevating  and  conveying  them  from  place  to  pisce  in  small  separate  parcels: 
in  spreading,  stirring,  turning  and  gathering  them  by  regular  and  constant  mo- 
tion, so  as  to  subject  them  to  aitificial  heat,  the  full  action  of  the  air  to  cool  and 
dry  the  same  when  neccHsary*  to  avoid  danger  from  fermentation,  and  to  prevent 
insects  from  depositing  their  eggs  during  the  operation  of  the  manufacture. 

%  In  the  application  of  the  power  which  moves  the  mill,  or  other  principal 
machine,  to  work  any  machinery  which  may  be  used  to  Apply  the  said  principles, 
or  to  perfot*m  the  said  opei-ations  by  constant  motion  and  continued  rotatioo,  t* 
save  expense  and  labour. 

The  machinery  by  him  already  invented,  and  used  for  applying  the  above 
principles,  consists  of  an  improved  elevator,  an  improved  conveyor,  an  improved 
bopperboy,  an  improved  drill,  and  an  improved  kiln-drier.  For  a  particular  ex* 
planation  of  the  prin^ples,  and  a  description  and  applicaUon  of  the  machines 
which  he  has  so  invented  and  discovered,  he  refers  to  the  specifications  and 
drawings  hereunto  annexed;  and  he  is  ready,  if  the  secretary  of  state  shall  deem 
it  necessary,  to  deliver  models  of  the  sud  machines. 

OLIVER  EVANS. 

DESCRIPTION 

Of  the  several  machines  invented  by  Oliver  Evans,  and  used  in  hit  improve* 
ment  on  the  process  of  the  art  of  manofactnring  flour  or  meal  from  grainy  and 
which  are  mentioned  in  his  specification  as  applicable  to  other  purpotea. 

No.  I.-.THE  ELEVATOR. 

Plata  vi.  Pig.  1.  AB.  represents  an  elevator  for  raiting  grain  fior  the  granaiy 
O,  and  conducting  it  by  spouts  into  a  number  of  difierent  gamera  as  may  be  oc- 
eessary,  where  a  mill  grinds  separate  pai'oels  for  toll  or  pay.  The  upper  pulley 
being  set  in  motion,  and  the  little  gate  A  drawn,  the  baokeU  fill  aa  they  paw 
onder  the  lower,  and  empty  aa  they  pass  over  the  apper  pulley,  and  diaehai^ 
into  the  moveable  spout  B,  to  be  by  it  directed  to  any  of  the  different  gamen* 
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To  this  declaration  the  general  issue  was  pleaded,  and  no- 
tice of  the  special  matter  of  defence  intended  to  be  relied  on 
at  the  trial,  was  given  to  the  plaintiff.  The  material  defence 
stated  in  the  notice  was,  that  the  plaintiff  is  not  the  original 


\.  8.  Part  of  the  atrap  aod  buelwt,  shoving  how  thej  are  attached. 

A,  a  backet  of  sheet  iron,  formed  from  the  plate  8,  which  is  doubled  ap  and 
riveted  at  the  corners,  and  riveted  to  the  strap.  • 

B,  a  bucket  made  of  tough  wood,  say  willow,  from  the  form  9,  bebg  bent  at 
right  angles  at  e  c^  one  side  and  bottom  covered  with  leather,  and  fiistened  to 
the  strap  by  a  small  strap  of  leather,  passing,  through  the  maia  strap,  and  tacked 
to  its  sides. 

C,  a  lesser  backet  of  wood,  bottomed  with  leather,  the  strap  forming  ooe  side 
of  it 

D,  a  lesser  backet  of  sheet  iron,  formed  from  the  plate  11,  aad  riveted  to  the 
strap  whieh  forms  one  side  of  the  bucket. 

Fig.  6.  The  form  of  a  gudgeon  for  the  lower  pulley. 

7.  The  form  of  the  gudgeons  of  the  shaft  of  the  upper  pulley. 

12.  I'he  form  of  the  buckle  for  tightening  the  elevator  strap. 

Pig-  17,  Plate  Tii.  represents  an  elevator,  applied  to  raise  grain  into  i  gra- 
nary, from  a  wharf,  kc  by  a  horse. 

16,  represents  an  elevator  raising  the  meal  in  a  grist*mill. 

18,  represents  an  elevator  wrought  by  a  man. 

Plate  viil  35,  39,  represents  an  elevator  raising  grain  from  the  hold  of  a  ship. 

33,  34,  represents  an  elevator  raising  meal  from  three  pair  of  alonea,  in  a  flour 
mill,  with  all  the  improvements  complete. 

Plate  iz.  Fig.  1,  CO  represents  an  elevator  raising  grain  from  a  waggon.  E  re-, 
presents  the  moveable  spout,  and  manner  of  fixing  it,  so  a«  to  direct  the  grain 
into  the  different  apartments. 

Plate  s.  S,  3,  and  11, 18,  represents  elevators,  applied  to  raise  rice  in  a  mill 
for  hailing  and  cleaning  rice. 

The  straps  gf  elevators  are  best  made  of  white  harness  leather. 

Na  II.-.THB  CONVBYOR. 

Plate  Ti.  Fig.  3,  represents  a  conveyor  for  conveying  meal  from  the  millstones 
into  the  elevator,  stirring  It  to  cool  at  the  same  operation,  showing  how  the 
flighta  are  set  across  the  spiral  line,  to  change  from  the  principle  of  an  endless 
strew,  to  that  of  a  number  of  ploughs,  which  answer  better  for  the  purpose  of 
moving  meal,  ahowing  also  the  lifting  flights  set  broadside  foremost,  and  the 
manner  of  connecting  It  to  the  lower  pulley  of  the  elevator  whieh  turns  it 

Fig.  4.  The  gudgeon  of  the  lower  pulley  of  the  elevator  connected  to  the 
sDcket  of  the  conveyor.  5.  An 
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inveiitor  of  Ihe  hopperboj  described  in  the  schedale*  but  that 
the  same  had  been  used  in  certain  mills,  which  are  named,  and 
in  sundry  others  which  are  not  enumerated,  long  before  the 
pretended  discoverj  of  the  plaintiff  (ft) 

(d)  Btavs  «r.  Batov. 

rieue  to  take  notiee,  that  upon  the  trial  of  these  eaniet  reapeetiTely,  the 
reipeetive  defendaata  wtll  give  in  evideDoe,  under  the  general  inue,  the  folloir- 
i  B  apeeial  matters,  vis: 

1.  That  the  improved  hopperbof,  per  whieh  inter  aUa^  the  plaintiffin  hb  de- 
claration alleges,  that  he  has  obtained  a  patent,  was  not  originallj  diaeovered  by 
the  patentee^  bot  had  been  in  use  anterior  to  the  supposed  diseoveiy  of  the  paten- 
tee, in  sondrf  plaeea,  viz.  at  the  mill  of  George  Pry  and  Jehu  HollingBworth,  in 
Dauphin  eoonty,  Pennsylvania,  at  Christian  StoofTer's  mill,  in  Wanriok  tovnship, 
Lanoaster  oonntj,  PennsylvaniH,  at  Jaeob  Stooffer^s  mill  in  the  same  eountj,  at 
Richard  Downing's  mill  in  Chester  eoantjr,  Pennsylvania,  at  Buffington's  mill  on 
the  Brandywine,  at  Daniel  Hotton's  mill  in  Lancaster  eonnty,  Pennsylvania,  at 
Henry  Stouffer^s  mill  in  York  county,  Pennsylvafua,  at  Diehl's  mill  in  the  same 
ooonty,  or  at  some  of  the  said  places;  and  also  in  sundry  other  ptaees  in  the  said 
state  of  Pennsylvania,  the  state  of  Maryland,  and  elsewhere  m  the  United 
Sutes. 

S.  That  the  patent  given  to  the  plaintifi^  as  he  alleges  in  his  deelamtion,  b 
extensive  than  Us  discovery  or  invention,  for  that  certain  parts  of  the  ma- 
in the  said  patent,  called  an  improved  hopperboy,  and  which  the  plaintiff 
claims  aa  his  invention  or  discovery,  viz.  the  upright  shaft,  arms,  and  flights,  aiid 

sweeps, 

5.  An  end  view  of  the  socket,  and  the  band  which  fastens  it  to  the  onnveyor. 

Plate  vi3.  37,  86,-4  represents  a  conveyor  for  conveying  grain  from  «  ship 
to  the  elevator  4 — 5,  with  a  joint  at  36,  to  let  it  rise  and  lower  with  the  tide. 

14    is.  A  conveyor  for  conveying  grain  to  different  garners  from  an  elevstor. 

31—98.  A  conveyor  for  conveying  tail  flOur  to  the  meal  elevator,  or  the  eoarse 
flour  to  the  eye  of  the  stone. 

Plate  ix.  Fig.  11,  represents  a  conveyor  for  conveying  the  meal  from  two  pair 
of  stones,  to  the  elevator  connected  to  the  pulley,  whieh  turns  them  both. 

Plate  X.  fl^ll,  represents  conveyors  applied  to  convey  riee,  in  a  riee  miU» 
from  a  boat  or  vaggoa  to  the  elevator,  or  from  the  fan  to  an  elevator. 

No.  m.— THE  HOPPERBOY. 

Plate  vn.  Fig.  19,  represenU  a  hopperboy  complete  for  performing  all  the 
operations  specified,  exeept  that  only  one  arm  is  shown.  AB, 
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The  plaintiflr  gave  in  evidence,  an  act  of  the  legislature  of 
Pennsjlvania,  dated  the  29th  of  March,  l7S7t  granting  to  the 
plaintiff'  the  exclasive  privilege  of  making,  using,  and  vending 
to  be  used,  his  invention  of  the  art  of  manufacturing  flour,  for 

•weeiiB,  or  some  of  them*  and  those  part*  by  vhieh  the  meal  is  spread,  tamed^ 
and  gathered,  at  one  operauoo;  and  also  several  other  parts  were  not  originally 
invented  or  diseovered  by  hi<o,  but  were  in  use  prior  tu  his  said  supposed  in* 
vention  or  diseoverr,  viz.  at  the  pUces  above  mentioned  or  some  of  them. 

&  That  the  said  patent  is  also  more  esteosive  than  the  plaintifPs  invention  or 
discovery,  for  that  the  application  of  the  power  that  moves  the  mill,  or  other 
principal  machine  to  the  hopperboy,  is  not  an  original  invention  or  discovery  by 
the  plaintiff,  but  was  in  use  anterior  to  his  said  sappoted  in  vention  or  discoveiy, 
viz.  at  the  places  above  mentiooed,  or  at  some  of  them. 

4.  That  the  said  patent  is  void,  because  it  purports  to  give  him  the  exclusive 
property,  in  an  improvement  in  the  art  of  manufacturing  meal,  by  means  of  a 
certain  machine,  termed  an  improved  hop[>erbo]r,  of  which  the  said  phuntiff  is 
not  the  original  inventor  or  discoverer,  parts  of  the  machine,  in  the  description 
thereof  referred  to,  by  the  patent,  having  been  in  use  anterior  to  the  plaintiff's 
said  supiKised  discovery,  vis.  at  the  places  above  mentioned,  or  some  of  them, 
and  the  said  patent  and  deseri|)tion  therein  referred  ts^  contains  no  statement, 
specification,  or  description,  by  which  these  parts,  so  used  as  aforesaid,  may. 
be  distinguished  from  thoae,  of  which  the  said  plaintiff  may  have  been  the  inven- 
tor or  discoverer;  prott- sting  at  the  same  time,  that  he  has  n0t  been  the  inventor 
or  discoverer,  of  any  of  the  parts  of  the  said  machine. 

5,  That  the  improved  elevator  described  in  the  declaration,  or  referred  to 

therein. 


AB,  the  upright  shaft;  CBD,  the  arms,  with  ilighU  and  sweeps. 

E,  the  sweeper  to  fill  the  bolting  hoppers  HH. 

CFE,  the  brace,  or  stay,  for  steadying  the  arms. 

P,  the  pnlley,  and  W,  the  weight,  thnt  b  to  balAee  the  arms,  to  make  thorn 
play  lightly  on  the  meal,  and  rise  or  fall,  as  the  quantity  increases  or  diaiaisboaL 

ML,  the  leader.  N,  the  hiteh  stick,  which  can  he  moved  along  the  leading  line, 
to  shorten  or  lengthen  U. 

Fig.  Id.  SSS,  the  armi  Uimed  bottom  op^  showing  tho  iUgbU  and  «weepen 
complete  at  one  end,  and  the  lines  on  the  other  end  show  the  mode  for  hiying 
out  for  the  flights,  so  as  to  have  the  right  inclination  and  ^stance,  according  to 
the  circle  described  by  each,  and  so  that  the  flights  of  one  end  may  track  he- 
tweeft  thoae  of  the  other.  The  sweepers  and  tho  flights  at  each  end  of  the  arms 

apa 
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fourteen  years.  Also  the  patent  upon  which  this  action  is 
brought,  dated  the  dSd  of  January,  1808.  It  recites  the  alle- 
gation of  the  plaintiff,  that  he  had  invented  a  new  and  useful 
improvement  in  the  art  of  manufacturing  flour  and  meal,  by 

therein,  vss  not  originallj  diteorered  by  the  plaintiff,  bat  vas  anterior  to  hia 
said  soppoeed  diseovery  or  invention,  deseribed  in  certain  public  worlcs  or  books, 
viz.  in  Shaw's  Travels,  in  the  first  volume  of  the  Ifniverssl  History,  in  the  first 
TOluroe  dt  Mortimer's  Husbandry,  in  Ferguson's  Mechanics,  in  Vitruvius,  in 
Bbssne's  Historic  des  Mathematiqnes,  in  Wolf's  Cours  de  Mathematiques,  in  f)e- 
sagulier's  Experimental  Philosophy,  and  in  Proney's  Architecture  Hydraulique, 
or  in  some  of  them. 

6.  That  the  said  patent  is  more  extensive,  than  the  invention  or  discovery  of 
the  plaintiiF,  because  certain  parts  of  the  machine,  called  an  improved  elevator, 
were  anterior  to  the  plaintiff's  said  supposed  invention  or  discovery,  described 
In  certain  public  works  or  books,  viz.  the  works  or  books  above  mentioned,  or 
some  of  them;  and  that  the  said  patent  is  void,  because  it  neither  contains,  nor 
refers  to  any  specification  or  description,  by  which  the  parts  so  before  de- 
scribed, in  the  said  public  works  (or  books,)  may  be  distinguished  from  those 
parts,  of  which  the  plaintiff  may  be  the  inventor  or  discoverer;  protesting  at  the 
same  time,  that  be  has  not  been  the  mventor  or  discoverer,  of  any  of  the  parts 
ef  the  said  machine. 

I  am,  respeetfolly, 

€.  J.  Ingenoll,  for  plaintiff.  your  obe«lient  servant, 

March  8, 1816.  HOR.  BINNBT,  for  defendant 

are  put  on  with  a  thumb  screw,  lo  that  they  may  be  moved,  and  so  that  these 
flights  may  be  reversed,  to  drive  meal  outwards  from  the  centre,  and  at  the  same 
time  trail  it  round  the  whole  circle:  tliis  is  of  use  sometimes,  when  we  wish  to  bolt 
«ne  quantity  which  we  have  under  the  hopperboy,  without  bolting  that  whieh  we 
are  grinding^  and  yet  to  spread  that  which  we  are  grinding,  to  dry  and  cool,  lay- 
ing round  the  hopperboy,  convenient  to  be  shovelled  under  it,  as  soon  as  we 
wish  to  bolt  it. 

Fig.  15.  The  form  of  the  pivot  for  the  bottom  cf  the  upright  shaft 

14.  The  plate  put  on  the  bottom  of  the  shaft  to  rest  on  the  shoulder  ol*  the 
pi'Hit;  this  plate  is  to  prevent  the  arm  from  descending  so  tow  as  to  tooeh  the 
floor. 

Plate  viiL  Fig.  95,  represents  a  hopperboy  attending  two  bolts  m  a  mill,  with 
all  the  improvements  complete. 

Plate  ix.  The  hopperboy  Is  shown  over  QQ.  Fig.  4  is  the  arm  tuned  apMe 
down,  to  show  the  flights  and  sweepers.  No. 

0) 
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9Mtti»  of  certain  inacldoe.a«  wbkh  h%  tenns  «a  imprDvad  elera^ 
lor*  an  improved  conveyor*  an  iia|MroTed  hi^perboy,  aa  im' 
proved  drill*  and  an  improved  kj}n-drier,  which  machines  are 
•BMOved  bjr  the  wme  pow^r  that  moves  the  mill*  or  other  priaci- 

No.  IV^THB  DRILU 

PUte  Ti.  Fif.  1.  H6  represents  a  drill  eooTejing  gndn  frem  the  different  gar- 
Bers  to  the  elevator,  in  a  mill  for  grindiDg  parcels  for  toll  or  pajT- 

Plate  Tii.  Fig.  16.  Bd  a  drill*  oonveying  meal  from  the  stones  in  a  grist  mill| 
to  the  elevator. 

The  strap  of  this  machine  may  be  made  broad,  and  the  substance  to  be  moved 
may  be  dropped  on  its  upper  surface,  to  be  carried  and  dropped  over  the  pulley^ 
at  the  other  end:  in  this  case  it  requires  one  bucket  like  ^ose  of  the  elevator^ 
to  bring  up  any  that  may  spill  off  the  strap. 

For  full  and  complete  directions  for  proportioning  all  the  parts,  constructing, 
and  using  the  above  described  machines*  see  the  book  vhich  1  have  published 
for  that  express  purpose,  entitled^  ''The  Young  MUlright  and  Miller^s  Guide." 
See  pUte  yiii.  representing  a  mill,  with  three  pair  of  millstooea,  with  all  the  im- 
provements complete*  except  the  kiln-drier. 

No.  v.— THE  lOLN-DRIBIt. 

Plate  ix.  Fig.  a.  A,  the  stove,  wUeh  may  be  eoaslfet^d  timply  of  ite  {rtalea* 
and  inclosed  by  a  bricAc  waM,  fined  wtck  a  mortar  eomposed  of  polvciteod  diar- 
eoal  and  ela(y.  B,  tlie  pipe  for  earrying  of  lAie  emoke.  OC,  the  alr-plpes,  conoeeU 
Ing  the  spaoe  between  the  itnve  and  wall,  wHh  die  conveyor.  DD,  the  pipes  for 
the  heated  or  to  escape. 

The  air  is  admitted  at  the  air-hole  bdow,  Mf^rtsAed  ky  a  register,  as  experi- 
ence shaH  teach  to  be  best,  ao  as  not  to  destroy  the  principle  which  causes  the 
ionr  to  ferment  easHy,  and  rise  in  the  process  of  baking.  The  eooveyors  mmt  bo 
covered  close;  the  meal  admitted  by  small  holes  as  it  falb  from  the  miHstones. 

OLIVER  EVANS." 

Tli£  VNITBD  STATES  40ff  AMERICA. 

To  qU  to  vham  tkue  lM$er9  Potent  thaU  come: 

Whereas  Oliver  Evans-^of  the  dty  of  Philadelphia,  a  citizen  of  the  United 
States,  halh  alleged,  that  he  hath  invented  a  new  and  useful  improvement  in  the 
art  of  manofacturijig  Soar  und  monl,  by  means  of  certain  machines,  which  he 
terms  in  improved  elevator,  an  improved  oonveyor*  an  improved  hopperboy, 
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pal  machinerj;  and  in  their  operation,  subdivide  any  granulated 
or  pulverized  substance,  elevate  and  carry  the  same  from  place 
to  place,  in  small  and  separate  parcels;  spread,  stir,  turn,  and 
gather  them,  by  regular  and  constant  motion,  so  as  to  subject 

an  iiDproTed  drill,  and  an  improTed  kiln-drier:  whieb  machine!  are  moved  hf 
the  same  pow^r  that  moves  the  mill  or  other  principal  machinerj,  and  in  their 
operation,  subdivide  any  granulated  or  pulverized  substanee,  elevate  and  carry 
the  same  from  place  to  place,  in  small  and  separate  parcels,  spread,  /Stir,  torn, 
and  gather  them  by  regular  and  constant  motion,  so  as  to  subject  them  to  arti- 
ficial heat,  and  the  air  to  dry  and  cool  when  necessary:  a  more  particular  and 
full  description,  in  the  words  of  the  inventor,  is  hereby  annexed  in  a  schedule; 
which  improvement  has  not  been  known  or  used  before  bis  application — has 
affirmed,  that  he  does  verily  believe,  that  he  is  the  true  inventor  or  discoverer  of 
the  said  improvement,  and,  agreeably  to  tlie  act  of  Congress,  entitled,  '*  an  act 
for  the  relief  of  Oliver  Evans,**  which  authorises  the  secretary  of  state  to  secure 
to  him  by  patent,  the  exclusive  right  to  the  use  of  such  improvement  in  the  art 
of  manufacturing  flour  and  meal,  and  in  the  several  machines  which  he  has  dis- 
covered, improved,  and  applied  to  that  purpose;  he  has  paid  into  the  treasury  of 
the  United  States,  the  sum  of  thirty  dollars,  delivered  a  receipt  for  the  same, 
and  presented  a  petition  to  the  secretary  of  state,  signifying  a  desire  of  obtaming 
an  exclusive  property  in  the  said  improvement,  and  praying  that  a  pateut  may 
be  granted  for  that  purpose:  Thete  are  therefore  to  grant,  according  to  law,  to 
the  said  Oliver  Evans,  his  heirs,  administrators,  or  assigns,  for  the  term  of  four* 
teen  years,  from  the  twenty-second  day  of  January  1808,  the  full  and  exclusive 
right  and  liberty  of  making,  using,  and  vending  to  others  to  be  used,  the  said 
improvement,  a  description  whereof  is  given  in  the  words  of  the  said  Oliver 
Evans  himself,  in  the  schedule  hereto  annexed,  and  is  made  a  part  of  these 
presents. 

In  teeHmony  •whereof ^  I  have  caused  these  Letters  to  be 
made  Patent,  and  the  seal  of  tho  United  States  to  be 
hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington, 

this  twenty-second  day  of  January,  in  the  year  of 

[SEAL.]  our  Lord,  one  thousand  eight  hundred  and  eight, 

and  of  the  independence  of  the  United  States  of 
the  thur^-flecond. 

TH:  JEFFERSON. 
B7  the  President, 
JAMES  MADISON,  Secretary  of  8ta(». 
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them  to  artificial  heat»  and  the  air  to  dry  and  cool  when  neces- 
IMuy.  It  then  recites  the  material  parts  of  the  act  of  Congress, 
passed  on  the  2d  of  January,  1808,  <'for  the  relief  of  OliTer 
Evans,"  and  concludes  by  granting  '*  to  the  said  Evans  for 

City  of  Wftshington,  to  wit: 

I  OO  HBRBBT  CERTIFY,  That  the  foregoing 
Letters  Patent  were  delivered  to  me  on  the  tventj- 
seeond  dij  of  Jsdusi^,  in  the  year  of  our  Lord,  one 
thoaasnd  eight  hundred  and  eight,  to  he  eiaminedj 
that  I  have  examined  the  same,  and  find  them  eon- 
formahle  to  law.  And  1  do  hereby  return  the  same 
to  the  SeereUry  of  Sute,  within  fifteen  days  from 
the  date  aforesaid,  to  wit*  on  this  twenty-seoood  day 
of  January,  in  the  year  aforesaid. 

C.  A.  RODNEY,  Attomey-General  of  the  United  Sutet. 

THB  SCHEDULE 

Referred  to  in  these  letters  iiatent,  and  making  part  of  the  mme,  eoDtaioing  a 
deseription,  in  the  words  of  the  said  Oliver  Erani,  of  his  improvementa  in  the 
art  of  mannfacturing  floor  and  meal. 

**  My  first  prindple  is  to  elevate  the  meal  aa  fast  as  it  is  gronnd  in  small  sepa- 
rate paraels^  in  eontinaed  soecestioo  and  rotation,  to  fall  on  the  oooling  floor,  to 
spread,  stir,  turn,  and  expose  it  to  the  action  of  the  air,  as  mueh  as  potsible,  and 
to  keep  it  in  eonsUnt  and  continual  motion,  from  the  time  It  is  groand  until  it 
be  bolted:  thte  1  do  to  give  the  air  fnll  action,  to  extract  the  superfluous  moisture 
from  the  meal,  while  the  heat,  generated  by  the  friction  of  grinding,  will  repel 
and  throw  it  off,  and  the  more  effectually  dry  and  cool  the  meal,  fit  fin*  bolting 
in  the  coorae  of  the  operation,  and  lave  time  and  expense  to  the  miller.  Also  to 
avoid  all  danger  from  fermentation,  by  its  laying  warm  in  large  qo|intities  as  Is 
usual;  and  to  prevent  inieets  from  depositing  their  eggs,  which  may  breed  the 
worms  often  found  in  good  flour.  And  further  to  complete  this  principle,  so  as 
to  dry  the  meal  more  effe^oally,  and  to  cause  the  flour  to  keep  sweet  a  longer 
space  of  time,  I  mean  to  increase  the  heat  of  the  meal  as  it  Alls  ground  from  the 
millstooes,  by  application  of  heated  air,  that  is  to  say,  to  kiln-dry  the  meal  as  it 
is  gronnd,  instead  of  kiln-drying  the  grain  as  usual.  The  floor  will  be  fairer  and 
better  than  if  made  from  kiln-dried  grain,  the  sldn  of  u  hioh  b  made  so  brittle  that 
It  pulverizes  and  mixea  with  the  flour.  This  principle  I  apply  by  various  ma- 
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faarteea  years,  itie  Ml  and  exclwive  right  aad  liberty  ef  wuk- 
ing,  cMistmctiBg*  ating*  and  vending  to  others  to  be  used»  th^ 
said  imfirovementy  a  description  whereof  is  given  In  the  wonds 
of  the  said  Oliver  Evans  htnself,  in  the  annexed  schedule,  and 
is  made  a  part  of  these  presents." 

chioes  whioh  I  hftye  iDvented,  eonitmoted^  and  adapted  to  tke  purpotet  here- 
after specified,  numbered  1,  %  5, 4,  5. 

Mj  tecond  prineiple  it  to  appljr  the  pover  that  moTet  the  mill  or  other  pria- 
oipal  maohioe  to  work  my  maehlnery,  and  by  them  to  perform  Tarioos  opera- 
tionB  vhieh  have  always  heretofore  been  performed  by  manual  foree,  and  thus 
greatly  to  lessen  the  expense  and  laboor  of  attending  mills  and  other  works. 

The  applieation  of  those  principlea,  incloding  that  of  kiln-drying  the  meal,  da- 
ring the  proeess  of  the  manufiieture,  or  otherwise  to  the  improrement  of  the 
process  of  mannfaetoring  floor,  and  for  other  purposes,  is  what  I  claim  as  my 
inyention  and  HnproroBSent  m  the  art,  as  not  having  baen  known  m  naed  before 
my  discovery,  knowing  well  that  the  principles  once  applied  by  one  set  of  machi- 
nery, to  produce  the  desired  effect,  others  may  be  contrived  and  variously  con- 
stmeted,  and  adapted  to  produce  like  effects  in  the  application  of  the  principles, 
but  perhaps  none  to  produce  the  desired  effect  more  completely,  than  those 
wMeh  I  have  bvented  and  adapted  to  the  pui^oses,  and  which  are  hereinafter 
specified. 

No.  1.  THE  ELEVATOR.  Its  use  is  to  elevate  any  grain,  granulated  or  pnl- 
verixed  substances.  Its  use  in  the  manufacture  of  floor  or  meal  is  to  elevate  the 
flMBl  from  the  roillitoaes  ia  small  aeparau  pareHa,  and  to  let  it  firil  through  the 
air  on  the  cooUng  floor  as  fiut  an  it  is  groand.  It  eensiatB  of  ao  eodlesa  ttnip» 
rope,  or  chain,  with  a  anmber  of  small  buckets  attadMd  thereto^  set  to  rcnoive 
round  two  pQlleys»  one  at  the  lowest,  and  the  other  at  the  highett  paint  between 
vrMch  the  anbstanea  is  to  be  raised.  These  buekeu  fiH  aa  they  tarn  under  the 
lawer,  and  empQr  thcmaelves  as  they  tuni  ever  the  upptr  pJey.  The  whola  ia 
Inclosed  by  antes  of  boards  to  prevent  waste. 

No.  2.  THE  CONVEYOR.  lu  oae  fc  to  eonvey  any  gnabi,  gnmnhHad  or  pal- 
▼eriaed  sobstaneet,  In  a  borioontal,  aaoeoding,  or  detcending  direeClon.  Its  ate  In 
the  proeets  of  the  art  ol  manoflietanng  flour,  it  to  convey  the  meal  from  the 
flDiHhtonet,  at  it  fo  ground,  to  the  elevator,  to  be  raited,  and  to  keep  the  ateal 
In  conalant  noti^,  exposing  it  to  the  action  of  the  ain  also  in  tome  eatet  to  eon- 
vey  the  meal  firom  the  elevator  to  the  bolting  hopper,  and  to  cool  and  dry  K  flt 
for  boMng,  instead  of  the  heppcrbey,  Na  $}  also  to  mix  (ke  flour  after  it  It 
boltedi  alto  to  convey  the  grahi  from  one  machine  to  another,  and  in  lUt  Optra* 
tkm  to  mb  the  Imparities  off  the  gram.  It  eonslstt  of  an  endtcat  sarew,  set  to  rt- 
i«lve  In  a  tube,  or  seetioa  of  a  tube,  nctifhis  the  tabataoeo  to  bo  moviod  at  one 
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The  tch€dule  detcribei  the  principles  of  ihe  machine  in  the 
manner,  but  more  fully  than  thej  are  stated  in  tilie  patent,  and 
also  the  principles,  the  form  and  uae  of  each  particular  machine; 
and  claims  as  his  inTention,  the  peculiar  properties  or  prin- 

end,  ind  deUvcrins  H  »t  the  other  end;  bat  for  the  poi^pose  of  conveyins  floor  or 
meal,  I  eonstroet  it  u  follows:  instetd  of  oiaking  it  a  eontinued  spiral,  whieh 
forms  the  endless  aerew,  I  set  smaU  boards,  ealled  tighu,  at  an  angle  orossiog 
the  s|nral  line;  these  flights  operate  like  so  many  plooghs  following  each  other, 
moTiDg  the  meal  from  one  end  of  the  tnbe  to  the  other  with  a  eontinued  motion, 
taming  and  exposing  it  to  the  action  of  the  air  to  be  eooled  and  dried.  Sometimes 
I  set  some  of  the  flights  to  move  broadside  foremost,  to  lift  the  meal  from  one 
side  to  fall  on  the  other,  to  expose  it  to  the  air  more  efTeetoally. 

No.  3.  THE  HOPPERBOY.  Its  use  Is  to  spread  any  grain,  grannlated  or 
paWeriMd  sobstances,  over  a  floor  or  even  surfaee,  to  stir  it  and  expose  ll  to 
the  air  to  dry  aiid  eeol  it,  when  neeessary,  and  at  the  same  time  to  gather  it 
from  the  eireamforenee  of  the  drde  it  describes,  to  or  near  the  centre,  or  to 
spread  it  fhun  the  centre  to  the  circa mference,  and  leave  it  in  the  place  where 
we  wish  it  to  be  delivered,  when  sofflciently  operated  on.  Its  use  b  the  process  of 
maoafaetoring  floor,  is  to  spread  the  meal  as  fast  as  it  falls  from  the  elevstor 
over  the  cooling  floor,  on  the  area  of  a  circle  of  from  eight  to  sixteen  feet  more 
or  less  in  diameter,  according  to  the  work  of  the  mill,  to  stir  and  torn  it  con- 
tinually, and  to  expose  it  to  the  action  of  the  air  to  be  dried  and  cooled,  and  to 
gather  it  into  the  bolting  hoppers,  and  to  attend  the  same  regularly.  It  consists 
of  an  upright  shaft  made  round  at  the  lower  end,  about  two  thirds  of  its  length, 
and  set  to  revolve  on  a  pivot  in  the  centre  of  the  cooling  floor;  through  this  shaft, 
say  five  feet  from  the  floor,  is  put  a  piece  called  the  leader,  and  the  lower  end 
of  the  shaft  passes  very  loosely  through  a  round  hole  In  the  centre  of  another 
pieoe  called  the  arms,  say  from  eight  to  sixteen  feet  in  length,  this  last  piece  re- 
volving horizontally,  describes  the  circle  of  the  cooling  floor,  and  is  lead  round 
by  a  cord,  the  two  ends  of  which  are  attached  to  the  two  ends  of  the  arms,  and 
passing  through  a  hole  at  each  end  of  the  leader,  so  that  the  cord  will  reeve  to 
pan  each  end  of  the  arms  equally.  The  weight  of  the  arms  is  nearly  balanced 
by  a  weight  hong  to  a  cord,  which  is  attached  to  the  arms,  and  passes  over  a 
pulley  near  to  the  upper  end  of  the  upright  shaft,  to  cause  the  arms  to  play 
lightly,  pressing  with  only  part  of  their  weight  on  the  meal  that  may  be  under 
k.  The  foremost  edges  of  the  arms  are  sloped  upwards,  to  cause  them  to  rise 
over  and  keep  on  the  surfaee  of  the  meal  as  the  quantity  increases;  and  if  it  be 
used  separately  and  unconnected  with  the  elevator,  the  meal  may  be  thrown 
irlth  shovels  within  its  reach,  while  in  motion,  and  it  will  spread  it  level,  and 
rise  over  H  antil  the  heap  be  four  feet  high  or  more,  which  it  will  gather  into 
flie  hoppers,  always  taking  from  the  surface^  after  turnmg  it  to  the  sir  a  great 
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ciples  which  each  machine  possesses;  and  in  particnlar  as 
to  the  hopperboy,  the  spreading,  turning  and  gathering  the 
meal,  at  one  operation,  and  the  rising  and  lowering  of  its  arms 
by  its  motion,  to  accommodate  itself  to  the  quantity  of  meal  it 
has  to  operate  upon. 

number  of  times.  The  ondenide  of  these  arms  are  set  with  tittle  inelining  boards 
called  flights,  about  four  inches  apart  next  the  eeotre,  and  gradually  closing  to 
about  two  inches  next  the  extremities,  the  flights  of  the  one  arm  to  track  be- 
.tween  those  of  the  other,  thej  operate  like  ploughs,  and  at  every  revolution  of 
the  machine,  they  give  the  meal  two  turns  towards  the  oentre  of  the  drele,  near 
to  which  are  gerileraUy  the  bolting  hoppers.  At  each  extremity  of  the  armi, 
there  is  a  little  board  attached  to  the  hindmost  edge  of  the  arm  to  move  side 
foremost;  these  are  called  sweepers;  their  oae  u  to  receive  the  meal  as  it  falls 
from  the  elevator,  and  trail  it  round  the  circle  described  by  the  arms,  that  the 
flighta  may  gather  it  towards  the  centre  from  every  part  of  the  circle;  without 
these,  this  machine  would  not  spread  the  meal  over  the  whole  area  of  the  circle 
deseribed  by  the  arms.  Other  sweepers  are  attached  to  that  part  of  the  arms 
which  pass  over  the  bolting  hoppers,  to  sweep  the  meal  into  them. 

But  If  the  bolting  hoppers  be  near  a  wall  and  not  in  the  centre  of  the  eooling 
floor,  then  in  this  case  the  extremity  of  the  arms  are  made  to  pass  over  them, 
and  the  meal  from  the  elevator  let  fall  near  the  centre  of  the  machine,  and  the 
flights  are  reversed  to  turn  the  meal  from  the  centre  towards  the  cireamference^ 
and  the  sweepers  wiU  sweep  it  into  the  hoppers.  Thus  this  machine  reeeives 
the  meal  as  it  falls  from  the  elevator  on  the  cooling  floor,  spreads  it  over  the 
floor,  turns  it  twice  over  at  every  revolution,  stirs  and  keepa  it  in  contimial  mo- 
tion, and  gathers  it  at  the  same  operation  into  the  bolting  hoppers,  and  attends 
them  reguUrly.  If  the  bolting  reels  are  stopped,  this  machine  spreads  the  meal 
and  rises  over  it,  receiving  under  it  from  one,  two,  to  three  hundred  busheb 
of  meal,  until  the  bolts  are  set  in  motion  again,  when  it  gathers  the  meal  into 
the  hoppers,  and  as  the  heap  diminishes,  it  foUows  it  down  until  all  is  bolted.  I 
chum  as  my  invention,  the  peculiar  properties  or  principles  which  this  machine 
possesses,  viz.  the  spreading^  turning,  and  gathering  the  meal  at  one  operation, 
and  the  rising  and  lowering  of  its  arms  by  its  motion,  to  accommodate  itself  to 
any  quantity  of  meal  it  has  to  operate  on. 

No.  4.  THE  DRILL.  Its  use  is  to  move  any  grain,  granulated  or  pulverised 
substance,  from  one  place  to  anothen  it  consists,  like  the  elevator,  of  an  endless 
strap,  rope,  or  chain.  Sec  with  Uttle  rakes  instead  of  buckets,  (the  whole  eased 
with  boards  to  prevent  waste)  revolving  round  two  pulleys  or  rollers.  Its  use 
in  the  process  of  the  manufacture  of  floor,  is  to  draw  or  rake  the  grain  or  meal 
from  one  part  of  the  roiU  to  another.  It  receives  it  at  one  paUey,  and  delivers 
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The  plaintiff  gave  evidence,  to  prove  his  discovery  to  have 
been  as  early  as  the  year  178S,  and  to  have  been  brought  into 
use  in  the  year  1785..  He  also  proved  it  to  be  a  highly  useful 
invention,  in  the  saving  of  manual  labour,  increasing  the  quan- 


U  at  tbe  other,  in  a  horizontal,  aaeending  or  deseending  direetioo,  and  in  tome 
eaiet  may  be  more  eonvenientlj  applied  for  that  purpose  than  the  eonTejor.  I 
elaim  the  ezeluaite  right  to  the  prineiplea,  and  to  all  the  maehines  above  ipeei- 
fied,  and  for  all  the  naea  and  parpoaea  speeiSed,  a*  not  having  been  heretofore 
known  or  used  before  I  diieover^  them.  They  maj  all  be  united  and  oombined 
in  one  floor  mill,  to  produce  my  improvement  on  the  art  of  raannfiicturing  floor 
complete,  or  they  may  each  be  med  leparalety  for  any  of  the  porpoaet  ipeeified 
and  allotted  to  them,  or  to  prodoee  my  improvement  in  part,  aeeording  to  the 
eircomstanee  of  the  ease. 

Nou  5.  THE  KILN-DRIER.  To  kiln-dry  the  meal  after  it  is  ground,  and  du' 
ring  tbe  operatbn  of  the  process  of  manufacturing  floor,  I  take  a  close  stove  of 
any  common  form,  and  enclose  it  with  a  wall  made  of  the  best  nonconduelor  of 
heat,  leaving  a  small  space  between  the  stove  and  the  wail,  to  admit  air  to  he- 
heated  in  its  passage  through  this  space.  I  set  this  stove  below  the  conveyor  that 
conveys  the  meal  from  the  millstones  as  ground,  into  the  elevator,  and  1  connect 
the  space  between  the  stove  and  the  wall,  to  the  conveyor  tube  by  a  pipe  enter- 
ing near  the  elevator,  and  I  cover  the  conveyor  close,  and  set  a  tube  to  rise 
fimn  the  end  of  the  conveyor  tube  near  the  millstones,  for  the  heated  air  to  as- 
cend and  escape  as  up  a  chimney.  I  make  fire  in  the  stove,  and  admit  air  at  the 
bottom  of  the  space  between  it  and  the  wall  round  it,  to  be  heated  and  pass 
•kmg  the  conveyor  tube,  meeting  the  meal  which  will  be  heated  by  the  hot  air, 
and  the  superfluous  moisture  will  be  more  powerfully  repelled- and  thrown  off*, 
and  the  meal  will  be  dried  and  cooled  as  it  passes  through  the  operation  of  the 
elevator  and  hopperboy.  The  flour  will  be  fiurer  than  if  the  grain  had  been 
kiln-dried,  and  it  will  keep  longer  sweet  than  flour  not  kiln-dried.  I  set  all  my 
maehines  in  motion  by  the  common  means  of  cog  and  round  tooth,  and  pinion 
straps,  ropes,  or  chains,  well  known  to  every  millwright 

Airangement  and  connexion  of  the  several  machines,  so  as  to  apply  my  prin- 
ciples to  produce  my  improvements  complete. 

I  fix  a  spout  through  the  wall  of  the  mill  for  the  grain  to  be  emptied  into 
from  the  waggoner^s  bag,  to  ran  into  a  box  hong  at  the  end  of  a  icale-beam,  to 
weigh  a  waggon  load  at  a  draught  From  this  box  it  descends  into  the  grain 
elevator,  which  raises  it  to  a  granary  over  the  cleaning  machines,  and  as  it  passes 
through  them,  it  may  be  directed  into  the  same  elevator  to  ascend  to  be  cleaned 
a  second  time^  and  then  descends  into  a  granary,  over  the  hopper  of  the  mill- 
stones to  supply  them  regularly,  and  as  ground  it  fiills  from  the  several  pair  of 
miOstones  into  the  oonvejors,  where  it  is  dried  by  the  heated  air  of  the  kiln-drier. 
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tity  and  improving  the  quality  of  the  flour.  He  also  prored  that 
the  defendant  had  in  use  in  hig  mill,  a  hopperboy,  constructed 
precisely  like  the  plaintiff's.  That  he  had  offered  to  take  out  a 
license  from  the  plaintiff,  but  refused  to  pay  the  sum  de- 
manded. 
The  plainiiff  haviag  cliMed  his  evidenAe,  a  sMtion  was  made 

•■d  is  toBfltejtA  into  tlie  meal  devafeor,  to  b«  niard  and  dropped  on  tiie  oooUns 
floor,  inthMi  reach  of  eke  hoppei^ejr,  wiiiek  reedvea  and  spreads  it  of«r  the 
vliole  area  of  the  oirele  whiek  it  deaeribe8,'sdnuig  mmI  tunmg  it  eontiiMiallgr, 
and  fatJkeiingit  into  the  boiling  hoppers  vUeh  It  attends  rei^olarly.  That  part 
of  the  ftoor  wbieh  is  not  snAeiently  hoKed  hy  the  irat  operntion*  is  aonveyed  hf 
a  eenvefor  or  drill,  into  the  eievntnr,  to  aaeend  vifAi  the  meri  to  be  bolted  over 
again,  and  that  part  of  the  meal  which  has  not  been  suflkiently  groand  at  dm 
first  epcrslion,  is  eonvejned  bgr  n  oeofvejor  <or  driU,  and  let  lun  into  the  eye  of 
the  nlUstooe  to  he  gnmnd  over. 

Thnsthe  whole  of  the  operations  sphieh  vsed  to  he  puiiwined  by  ■mnnalW 
boor,  is,  froBs  Ihe  time  the  wheat  is  emptied  Irom  the  wpggoner's  hag,  or  fraaa 
the  ship*a  aseaanre,  nntH  it  entsvs  the  bolls,  and  the  manafaetoes  be  eesnpieted 
in  the  most  perfect  manner,  peiibrmed  by  the  maeliinery  moved  by  die  power 
which  nsoires  the  mili,  and  this  machinery  keeps  the  nseal  in  eonstant  motion 
daring  the  whole  process,  drying  end  aooUngit  snore  oompAetely,  nvoMing  sil 
danger  from  fcrmentatinn,  end  pserenting  insoets  #em  depositmg  their  eggs, 
and  perihrasing  aM  theoperatioaB  of  giinding  apd  halting  to  mncii  greater  per* 
fNtion,  msldng  the  greatest  possMe  qnantfty  of  the  heat  qnnlity  of  flour  oat  «f 
the  gram,  caving  mneh  time  end  labonr  end  eKpenae  to  the  raMer,  and  pveaent* 
ing  mneh  from  hcmg  wmted,  hy  the  asothm  of  the  mncbincc  heing  eo  dow  as  t» 
coQwnone  ofthc  flnar  to  rim  inform  of  dost,  nnd  he  earrind  away  by  die  nir, 
and  tlieeaaM  of  the  machines  hemg  made  eloae,  pvwvenu  eny  Irom  heing  lost/' 

OUVER  EVANS. 


CSnmnel  H 
^^itoesses  ^jo.  Gales,  Jon. 

Wtufdng^ton  CotnUy,  DiHrict  o/'Cohmdna^  viz. 

THIS  4th  day  of  Norember,  1807,  personaUy  appeared  before  me,  a  jostiee 

of  the  peace  in  and  for  said  eounjty,  Oliver  Evans,  who,  being  daly  aQirued 

aacordiog  to  law,  declares  that  he  is  a  citiseo  of  the  United  States,  and  that  his 

Qsnal  place  of  residence  is  in  the  city  of  Philadelphia,  and  that  he  verily  believes 

that  he  is  the  tnie  and  originalJnveotor  of  the  improremenu  herein  above  sp^ 

fa&ifA%  for  which  he  solicits  a  patent 

gLlYEB  EVAWS. 
MfiRvme, 

SAM.  H.  SlfllTa 

0) 


to  nwMiijt  jdie  pUintii/C  |t  wa9  (^p|it^p4«4j  that  Aftfir  ^  expi'- 
inUi#n  of  t^e  plaintiff's  i^riviieg^  ^aaW  ^to  him  kj  tliia  stat^ 
the  right  to  his  inyention  becfime  rested  in  the  people  of  the 
«tat^  by  an  iin|4ie(l  xrontract  wit)i  the  goj^eiTiiiiMit;  and  that 
fkhereforje  Co4»gr^9S  could  not,  pQnBi8te9tly  |¥i^  tb«  iCQnstitiitiQii 
of  the  United  States,  grant  to  the  plaintiff  an  exclusive  «igj^t 
to  the  ii^yentioiK. 

fiy  4he  (knurt.  Voitber  tibie  preinjaes  upon  wlguch  tliia  motifOA 
j^ionDdedj  nor  S^^  conclusion  ^o  b|e  f^nfiitted.  It  is  nott  tn|6 
-tbM  the  ^gf^^u^  pf  im  <e«clnaiKe  prprvil<^  to  an  invf^nitioii  for  ^a 
Jiimited  tinie,  iipplios  ia  binding  aj^d  .irravocable  c^^tract  with 
the  people,  ^|it  ^X  ,the  ei;|iira;(iio^  ,of  the  {leripd  the  ^nyeptitp 
ahall  become  their  property.  The  state  has  a  pisilfcii^t  ijifl^t  .tp 
reaonr  the  giwt^t  the  end  ^f  ,tfa^|)er4o4  iv  tp  refiifte,to4o  so; 
Udd  in  the  latter  ;«as^  it  AS  ii  n^t^cr  of  qouc9e  thfU  tb?  invtti- 
'tion  may  he  used  hy  l^ny  person  vho  chooses  to  .dp  so.  In  likf^ 
manoer  ma»y  .Congress  rimpw  a  pa^nt  ij|^t  w  d#cUne  ^  do  sf • 

But  eveda  if  the  pvemtsee  wece  tru^  atiU  thore  m  90thi«g  vn 
ithe  GonatitntioB  of  the  XJnited  -States  iwhioh  foihids  CongrtSB 
'to  pass  laws  violatiog  the  obligation  of  oontraots,  althou^^  such 
a  power  is  denied  to  the  states  individually. 

The  defendant  jirodttced  a  number  of  witn^eses  who  describ- 
4m1  a  machine  called  StouffeHs  maQhine  or  hoppeiboy,  whioh 
-had^been  in  use  in  many  mitts  firom  <the  year  1^64.  The  con- 
struction of  this  machine  is  an  upright  shfdt,  aonetimea 
jBOund  hut  ,mo«t  commonly  s^uatfc^  |Mia(»i^  through  a  board 
wmewhat  in  the  form  of  an  8,  «rith  iitr^  of  wood  nailed  on 
.4he  lower  ade  for  the  purpoee.of  moTing^  atindng,  mixing  an4 
delivering  the  flour  into  the  hopper-chest;  this  machine  is  mov- 
^  ifcyr  die  bolting  geacs.  Vhe  witnessef  etotod,  ithat  the  action 
4if  this  machine  cools  and.dries>the  flour  saAcieiidy  tohe^paokr 
-ad  fimn  -tfie  bolting  chest  Some. of  the  witneasea  were  of  opi- 
nion that  this  machine  does  not  cool  the  .flour  as  wdl  as  tbf 
fdaintiff 'a,  even  independent  of  .the  .elovatora;  Bia»y  witnesses, 
•hftw aiwr>  expressed  a  diSeront  oppinion. 

2U 
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The  plaintiff  objected  to  the  defendant  piling  any  evidence 
to  prove  that  this  machine  was  used  in  mills,  other  than  those 
particularly  named  in  the  notice. 

This  objection  was  overruled,  for  the  reasons  stated  in  the 
case  of  Evans  vs.  Kremer.  [To  this  opinion  an  exception  was 
taken.] 

A  question  also  arose,  whether,  when  a  witness  is  sworn 
or  his  voir  dire,  any  evidence  can  be  given  to  prove  him  to  be 
incompetent,  except  such  as  arises  frodi  his  own  acknowledg- 
ments. The  court  decided  that  it  could  not.  But  if  it  should  in 
any  subsequent  stage  of  the  examination,  appear,  by  other 
evidence,  that  he  is  not  a  competent  witness,  the  Court  will 
set  him  aside. 

The  plaintiff's  counsel  asked  one  of  their  own  witnesses, 
called  to  rebut  the  evidence  given  by  the  defendant,  whether 
John,  Peter  and  Jacob  Stouffer,  who  it  had  been  proved,  had 
the  Stouffer  hopperboy  in  their  mills,  had  taken  out  licenses 
under  the  plaintiff.  This  was  objected  to,  and  the  objection  was 
decided  by  the  CouKto  be  well  taken;  it  not  being  stated  that 
the  question  was  intended  to  contradict  or  discredit  any  of  the 
defendant's  witnesses;  nor  that  it  was  rendered  necessary  by  any 
evidence  given  by  the  defendant.  If  the  license  was  purchased 
by  those  persons,  it  neither  directiy,  nor  by  fair  inference,  proves 
any  thing  in  relation  to  the  matter  in  controversy.  [This  opi- 
nion was  excited  to.] 

The  plaintiff  offered  to  prove  that  the  father  of  Mr.  Rine, 
one  of  the  defendant's  witnesses,  had  taken  a  license  from  the 
plaintiff,  for  the  purpose,  as  the  counsel  stated,  to  discredit  the 
witness. 

By  Ae  Court.  Although  the  counsel  proposes  to  offer  this  evi- 
dence to  discredit  one  of  the  de&ndanfs  witnesses,  yet  as  it  is 
obvious  that  it  cannot  in  the  most  remote  degree  have  tins  ef- 
fect, it  is  improper  to  give  it.  [Motion  overruled.] 

It  was  contended  by  the  plaintiff's  counsel.  First.  That  an 
art  as  well  as  a  machine  may  constitute  a  patentable  interest 
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80  likewise  the  iq>plication  of  a  new  principle  lo  an  old  ma- 
chine, to  produce  a  new  result,  or  a  combination  of  old  ma- 
chines to  produce  a  new  result  in  an  old  art;  even  a  principle 
may  be  patented,  if  it  be  applied  to  anj  useful  purpose,  {^e) 

Second.  The  plaintiff  having  a  patent  for  the  whole,  im- 
provement, composed  of  sundry  machines,  has  a  right  to  all 
and  each  of  the  machines,  and  may  maintain  an  action  against 
any  person  who  makes  or  uses  them  separately.  The  act  for 
the  relief  of  Oliver  £vans,  authorises  a  patent  to  be  made  to 
him  for  the  whole  and  for  each  machine,  and  the  plaintiff,  in 
his  schedule,  which  is  part  of  the  patent,  claims  an  exclusive 
right  io  each. 

Third*  It  is  not  necessary  that  the  plaintiff  should  be  the 
first  discoverer,  if  he  was  a  real  bane  fde  discoverer,  without 
knowing  that  a  similar  discovery  had  previously  been  made;  this 
is  clearly  the  meaning  of  the  word  **  true"  in  the  tenth  section, 
with  which  the  word  ''original"  in  the  sixth  section  is  sy- 
nonymous, llie  word  first  is  used  in  the  statute  of  James,  and 
was  no  doubt  dropped  intentionally  by  Congress. 

Fourth.  Though  the  plaintiff  should  not  be  the  original  dis- 
coverer; yet,  after  the  defendant's  offer  to  take  a  license  under 
him,  it  does  not  lie  in  his  mouth  to  make  that  defience. 

Fifth.  As  the  tenth  section  limits  the  bringing  of  a  scire  facias 
to  three  years,  under  the  equity  of  that  section^  no  person 
should  be  permitted,  after  three  years,  to  set  ujp  the  defence 
mentioned  in  the  sixth  section. 

Sixth.  Admit  Stouffer's  machine  to  be  similar  in  principle 
to  the  plaintiff's,  still,  as  he  never  obtained  a  patent  for  it,  it 
was  thereby  abandoned  and  might  be  patented  by  the  plaiap 
tiff,  (d) 

.  Upon  the  evidence,  it  was  contended,  that  the  two  machines 
differ  in  form,  in  principle,  and  in  effect 

'  (c)  8  Darn,  and  £as|  95.,  S  H.  Blao.  46S.,  Feuenden'i  Law  of  Patests  ^U 

1  Gallison  481.  {d)lQmMm4S^ 
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(ItiiQIi  fhe  ^c^trf,  if  iM  Keiikg  |N>SBiUe  fer  tb«  jihSnlff  to  c<M^ 
told  AM  bd  hAif  ati;f  tt^rtt  htjotA  t&at  of  tn  ilii|MVeMcitH;.  If 
the  disc<Hr<irf  aihount  ti/  aiiijr  thing,  U  is  to/  tkiti,  afkd  tbiiae- 
^tt^ntiy  tfire  intent  could  My  be  for  an  impnyirettent,  ii/h€ttM 
this  is  for  thdnrMle  ilMchifif^  tadtt  iht  utaAtt  6f  4d  tm}rtroved 
&6fypertMyjr.  IKit  fhbtigh  dkBed  an  mprored  hoj^perbo/,  it  is  lioC 
io  des6rib^d  iff  the  S^cifi6a1!i6n,  nor  b  it  stat^  iff  l^hai  A# 
ilhpi^«taia&t  consists^  frhtch  is  tiecessary  td  the  vaKdity  of  th(i 
JMLtettt  1  GailiSoA  480. 

Vpmi  fh«  evidclftc^  it  #ii^  conteM^d,  tbitt  Stotrflfie!k"»  li6pp«lr'» 
boy  is  older  and  was  in  use  a  great  many  yearii  beflM^  tk^ 
^iHifi^'S  eaoMferyi  that  tt  is  the  same!  it  fyrvat,  in  principle 
tafd  direct^  peA6ttttB  At  M  Bxxtt&bm  at  #6ll,  and  hi  tife  sStt^ 
tArtonii^* 

WMBtJ^fO^.  X  chhrg^  lite  jury.  The  fAHtiM  dert¥ciS 
\&i  titter  fo  the  patHni  in  qdestidn,  ittld«i'  the  priTit«f  act  of 
Congress*  pasi^^  tot  th«  r6ll6f  itt  (MiVer  E¥knii,  <Mi  fli«  2d  rf 
lariuta^y  IflOd.  ftis  adttoA  ho#evtf,  is  fotitided  (fik  his  pitt«it 
Ictid  I  AdiiM  itfo£  ftotic^  ilke  af)6ire  ittit,  if  Of^  plaintifff's  Counsel 
had  not  relied  npOti  it,  iti  ptig^tfM,  the  phdtttiff  is  eMithd  €6 
iii  encltishre  pr6pert^,  iM,  oilly  in  the  ^likHre  Impf^oteM^,  but 
ih  fh^  ^6«ef1(U  itoinftfM^,  Whi«h  it^  ett|^^  f(Df  ^iodtfde  the 
speeilted  i^solis. 

It  would  certainly  seem  that  Cdtigf ess  infeAded  ^^^  tM 
^H/Inf  ifa«  pitted  is  hot  as  bi^d  as  the  la#,  1  cannot  coitjectnre, 
unless  H  y^iM  Sftp^hended  that  iditfe  diffifctthy  iti%ht  oc6«'  ik 
the  eontltiilctidtr  df  the  pfttent,  )li  lielatMt  to  these  tnichiflei* 
had  it  pursued  the  words  of  the  law.  But  be  this  as  it  iiiey>  it 

H  e«rtidti  fhet  ti^  ptcUM  eoiMeiits  m  f^ht  ef  e  fight  it  the 

several  machines,  but  i9  Confined  to  Me  intptaft^wUtH  iH  th^  AH 
of  fnanufacturing  Jhur  by  means  of  those  machines,  and  there- 
fdfe  ih({  (ileiniil^  cto  cfailh  tio  ligtit  ^hich  is  net  incltded  in 
^e  patent.  It  bas  been  itated  that  the  schedule  is  part  of  the 
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>lt6ftt#  aiM  ihtt  tUi  MMnni  al  cldili  of  tfit  mvtnthiii  of 
peciAir  prtp«rtM8  atid  prnwqileB  of  tko  hof^erboj.  Without 
notiokig  tho  eilniordiMurj  nature  of  sueh  »  ^lanoi  it )»  granted 
that  the  schednle  is  to  be  considered  as  a  part  of  the  patent,  so 
fiir  as  it  is  d<eM*tpitt»  9t  the  nulclMMB»  hat  no  fiirlhcir;  and  eren 
if  this  eUad  had  been  stated  in  the  bodj  of  the  patent^  it 
would  have  conferred  no  ri^t  which  that  instrument  doe#  not 
grMi* 

I  Blow  preioeed  td  stiite  sneh  paHa  of  the  lai^  eoneemiag  pa- 
tent ri||^tft(^)  ai  ma/  he  neoesaary  fei^  deciding  the  questions 
whiiih  haT^  b^en  made  in  tids  canset  It  authorises  the  President 
to  grant  a  patent  for  .the  exclusive  right  to  make,  construoti 
naet  and  vend  td  be  used^  any  new  a*d  useful  art,  tnifcchine, 
mimniaoture,  or  composition  of  matter,  ot  any  new  and  useftfl 
improveiltent  in  toy  art»  maehine»  fcs«  not  kaiown  Or  used  be^ 
fere  the  application^  A»t6  #hot  cobstitutes  an  improyement,  it 
in  dedarM  that  it  must  be  in  the  principle  of  the  machine,  and 
that  a  mere  change  i^  the  form  or  proportions  of  any  machind^ 
shaU  imi  be  dtemod  a  disOofery^  Previews  to  obtaining  the  pa- 
tent, the  nppli^nt  is  tiftquired  to  swear  or  affirm  tbit  he  verily 
Mieves  that  bole  the  true  inventor  or  discoverer  of  the  art» 
iMehfaieti  or  impfOvSMent,  for  whkh  he  solicits  a  patent;  And  ho 
most  alM  deliver  Sr  written  desetiiltion  of  his  invention  and  df 
the  maiinef  of  tming  It^  so  cfiar  And  ezatt  As  to  distanguisk 
the  same  from  ell  ether  thiagH  befbre  known.  And  to  eikAble 
othetfii  skilled  in  the  art^  to  oonMmot  and  use  the  same^ 

Wnm  tbli  ihen  aoai^sls  of  tM  law,  the  following  nileo  marf 
iMidfdttoed. 

First  That  a  patent  may  be  for  a  new  and  useful  mrt;  but  it 
intst  be  praotlOAl,  it  must  be  applicable  and  refcrrible  to  some- 
thing; which  may  prbve  it  to  be  usefhl.  A  mere  abstrAct  princlt*> 
plfe  is  nftOMKeptiMe  of  nppropriation  by  patent  The  intention 
^  Cmgrmi  is  tery  obtious#  from  the  bmguage  of  this  Uw. 

(O  laws  tTtf  iM  mit>t»  f(A4  &  SMf 
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The  applicant  for  a  patent  mnat  aliow  kem  Ike  primtifk  u  tohe 
natd  and  appHed  to  wowu  ms^mI  pmrfomm  Tbe  granting  wonis  ef 
tbe  patent  are  sdli  more  explicit;  theyare*  **fD  mdke,  eomatnuit 
u$e,  tmd  vend  to  be  naedL" 

Second.  The  dtKoverj  mast  be  not  only  meM,  bat  mew$  it 
miurt  not  have  been  known  or  naed  before  in  any  part  of  tiie 
world. 

It  IB  contended  by  the  plaintiff's  counsel,  that  the  title  of  the 
patentee  cannot  be  impeached,  oniess  it  is  shown  that  he  kn^w 
of  a  prior  discoTeiy  of  the  same  art,  machine,  &c.  and  thatlma 
and  origiiud  are  synonymoas,  in  tiie  intention  of  the  l^sla^ 
tare. 

As  it  is  not  pretended  that  tme  and  original  mean  tte  saaae 
thing  in  common  parlance,  I  proceed  to  enquire,  whether  the 
l^slatare  intended  to  use  them  as  sach.  As  to  diis,  there  can 
scarcely  be  two  iqyposed  opinions*  The  first  section,  referring 
to  the  allqpttions  of  the  applicant  for  a  patent,  speaks  of  the 
discovery  as  something  not  knowm  or  need  b^on  tte  offliee^tiMU 
And  in  the  sixth  section  it  is  declared,  that  the  defendant  may 
give  in  evidence  that  the  thing  secured  by  patent,  was  not  ofi- 
gUuUly  discovered  by  the  patentee»  bat  had  been  in  use  or  bul 
been  described  in  some  public  work,  anterior  to  the  snffoeed 
diseovery.  Now,  if  original  does  not  mean  Jlrst,  the  preceding 
expressions  in  the  first  and  sixth  secticms,  most  certainly  do. 

Third.  If  the  discovery  be  of  an  ifaproveiaiai^  only,  it  must  be 
an  improvement  in  the  principle  of  a  machine,  art,  or  manu&c- 
ture,  before  known  or  in  use«  If  only  in  the  form  or  proportions, 
it  has  not  the  merit  of  a  discovery  which  can  entitle  the  party 
to  a  patent. 

Fourth.  The  grant  can  only  be  for  the  discovery,  as  re« 
cited  and  described  in  the  patent  and  specificatioa.  If  the 
grantee  is  not  the  original  discoverer  of  the  art  or  machine  for 
which  die  grant  is  made,  the  whole  ia  void.  If,  therefore;  the 
patent  be  for  the  whole  of  a  machine,  and  the  discovery  w|[s 
only  of  an  improvement,  the  patent  ia  void. 
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Fifth.  A  nMchiae*  or  an  isipr^Teineiit  may  be  new.  and  the 
ftoiper  sutgect  of  a  patent*  although  the  parts  of  it  were  before 
known  and  in  use*  The  combination,  therefore,  of  old  machines 
to  produce  a  new  and  usefui  result*  is  a  discovery  for  which  a 
patent  may  be  granted. 

The  above  principles  will  apply  to  most  of  the  questions 
which  have  been  discussed  in  this  cause* 

It  was  strongly  insisted  upon  by  the  defendant's  counsel, 
that  the  patent  in  this  case  is  broader  than  the  discovery;  the 
evidenoe  having  clearly  proved  that,  in  relation  to  the  hopper- 
boy,  for  the  using  of  which  this  suit  is  brought;  the  plaintift'  can 
pretend  to  no  discovery  beyond  that  of  an  improvement  in  a 
machine  known  and  in  use  many  years  before  the  alleged  dis- 
covery of  the  plaintifT. 

This  argument  proceeds  upon  the  supposition  that  the  plain- 
tiff has  obtained  a  patent  for  the  Aopperfoy,  which  is  entirely  a 
nastake.  It  is  for  an  improvement  in  the  art  of  manufacturing 
flour  by  means  of  a  hoppeiboy  and  four  other  machines  describ- 
ed in  the  specification,  and  not  for  other  of  the  machines  so 
combined  and  used.  That  the  plaintiff  is  the  original  discover- 
er of  this  improvement  is  contested  by  no  person;  and  therefore 
it  cannot  with  truth  be  alleged  that  the  patent  is  broader  then 
the  discovery,  or  tiiat  the  plaintiff  could  not  support  an  action 
on  this  patent  against  any  person  who  should  use  the  whole 
discovery. 

But,  can  he  recover  against  a  person  who  has  made  or  used 
one  of  the  machines,  which  in  part  constitutes  the  discovery? 
The  plaintiff  insists  that  he  may,  because,  having  a  right  to 
the  whole,  he  is  consequently  entitled  to  the  parts  of  which 
that  whole  is  composed. 

This  may  be  good  logic,  but  I  must  be  permitted  to  question  the 
soundness  of  the  conclusion  in  point  of  law.  For,  will  it  be  seri- 
ously contended  that  a  person  may  acquire  a  right  to  the  ex* 
elusive  use  of  a  machine,  because,  when  used  in  combinatioii 
others,  a  new  and  useful  result  is  produced,  which  he  could 
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not  kawse  ac^iMd  kidlepqid— t  rf  that  c wnhiaatkf?  ifkt  oan, 
ikcn  ff  A  wene  prantd  to  be  Hie  oiigiiiel  viventor  ff  the  ^ep^ 
feihoj,  B  ef  Ihe  elevater,  ead  ae  «■  ee  ie  the  ether  ■arhlnaa, 
end  had  either  obtakied  patesta  Cm*  Aeir  raepeotive  4iaoev«» 
riea,  or  choae  to  abandon  them  to  the  public,  the  fdaintift  al- 
4hei](h  it  ia  ebtioua  he  oenld  not  ha«e  obtained  eepevate  patents 
for  those  machines,  might  neTertheleaa  depriTe  the  original  ia- 
▼entofs  in  the  lirst  instance,  and  the  pnblie  in  the  ether,  of 
their  acknowledged  right  to  nee  tiioae  diacoreriea,  bf  ^ibtaining 
n  palient  §mt  «n  improvement  «hioh  oepsists  in  a  iiomlwHathin  «f 
'fliese  nuMMnes  to  prodnoe  a  nctr  result  An  aignment  ndoeh 
leads  to  a  cona^nence  so  g^ringlj  nnjnat,  if  not  abeai4,  canr 
«ot  poifNblgr  iie  a  aonnd  one.  It  laenld  not  be  more  nnroaaona 
ble  to  contend,  that  if  the  plaintiff  were  'the  patentee  ^  4he 
hoppf  liiey,  wiuoh  4)oq^Is  of  a  idiaft,  on  #rm,  Jic.  he  might 
%ring  an  notion  against  any  person  who,  in  the  mamrfaetoring 
;aflenr,  should  make  ase  of  aehaitor  imyotfier  ef  the  aompe 
nent  parts  of  his  hoppecboj. 

I  pgesomc,  therefore,  'thaft  the  plaintiff^a  counacl  cenld  not 
mean  to  contend  for  Am  right,  except  in  a  caae  where  the  pa* 
teitee  waa  the  original  diaeorerer  of  the  pnNieolar  maohine 
or  part,  ier  which  hia  suit  is  bnMigh^  and  if  so,  «re  ore  otHI 
brought  4o  the  question  'whether,  in  ;peint  of  thct,  Ute  plaintiff 
^was  the*original  diacoTerer  of  thia  i||aohine«  ^lod  thf  hopper- 
boy. 

Stttt^efeve  I  proceed  to  consider  thai  queetion,  1  would  ask 
whether  it  is  quite  dear  that  this  notion  can  be  maintrfined» 
idthongh  it  -were  proved  heyq^  all  controversy  thnt  the  plain- 
MT  was  the  original  inventor  ^tMs  machine?  And  tirislnquify 
is  made,  not  with  a  view  to  decide  the  queoHpn,  because  it  waa 
not  discussed  at  all  at  the  bar,  but  fer  the  purpose  of  prevent- 
ing a  conclusion  being  drawn  from  the  silence  of  the  *Court, 
that  we  considered  the  action  wottid  lie.  I  will  merely  suggest 
some  off  the  difficulties  with  which,  upon  «  superficial  view  ^ 
the  question,  ve  are  fereibly  struck* 

(1) 
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The  patent  is  the  foundatian  af  the  action,  and  the  gist  of 
the  action  i»  the  violation  of  a  right  which  the  patent  has  grant- 
ed. Bat  is  the  eiclnaive  right  to  the  hopperboy  granted  by  thia 
patent?  It  certainly  is  not,  although  this  machine  constituteg  a 
part  of  the  improvement  of  which  the  plaintiff  was  the  original 
diacoverer,  and  it  is  for  that  improvement,  and  that  only,  for 
which  the  grant  is  made.  If  the  grant  then,  is  not  of  this  particnlar 
machine,  can  it  be  sufficient  for  the  plaintiff  to  prove  that  he 
was  the  original  discoverer  of  iU  to  entitle  him  to  a  recovery? 

Again,  could  the  plaintiff  have  obtained  a  separate  patent  for 
the  hopperboy,  in  case  he  was  the  original  inventor  of  it,  with- 
out first  swearing  or  affirming  that  he  was  the  true  inventor  of 
that  machine?  But  has  he,  or  could  he  have  taken  such  an  oath 
in  this  case?  Most  assuredly  not;  because  the  prescribed  form 
of  the  oath  is,  that  he  is  the  inventor  of  the  art*  maohine»  or 
manufacture /of  u^ick  he  toLicita  a  paient»  Now,  as  the  paitent 
which  be  soKcittd  was  not  for  the  AsjpperAoy,  but  for  an  im- 
ffrovemmit  in  the  mom^aeture  of  flour,  he  might  with  safety  take 
that  oath,  although  he  knew  at  the  tkne  that  he  was  not  the 
true  inventor  of  the  hopperboy;  and  thus  it  would  happen;  that 
he  would  indirectly  obtain  the  full  benefit  of  a  patent  right  to 
this  machine,  which  he  could  not  have  directly  ubtaiaed,  with* 
out  doing  what  it  must  be  admitted  in  this  case  he  has  not 
done.  But  this  is  not  all.  If  the  law  has  provided  for  fair  and 
original  discoverers  a  remedy  where  their  rights  are  invaded 
by  others,  it  has  provided  likewise  correspondent  protection 
to  otiiers,  where  they  have  not  this  merit  Now,  let  me  ask,  what 
judgment  the  District  Court  could  render,  if  upon  a  edrefedae 
to  repeal  tiiia  patent,  it  had  appeared,  incontestably,  that  (he 
plaintiff  was  not  the  true  original  discoverer  of  the  hopperboy? 
Certainly  not  that  which  the  law  has  presciibed,  vis.  for  the 
pqpeal  of  the  patent,  because  it  would  be  monstrous  to  vacate 
the  whole  patent  for  an  invention  of  which  the  patentee  was 
the  acknowledged  inventor,  because  he  was  not  the  inventor  of 
•BO  of  tho  constitumt  parts  of  the  discovery  for  which  no  grant 
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was  made.  Bat  the  Coart  wovM  be  compelled,  either  to  do'this* 
or  to  dismiss  the  aeire  facias;  and,  if  the  latter,  then  the  plain' 
tiff  would  in  effect  have  the  exclusive  ri^t  to  a  machine  which 
conld  not  be  impeached  in  the  waj  prescribed  bj  law,  although 
he  should  himself  acknowledge  that  he  was  not  the  trae  and 
original  inventor  of  it,  and  that  he  knew  he  was  not  so  at  the 
time  he  applied  for  his  patent. 

Still  fnrthen  suppose  this  jorj  should  find  that  Ifae  plaintiff 
was  not  the  original  inventor  of  this  machine,  would  not  the 
Court  be  prevented  from  declaring  the  patent  void,  under  the 
provisions  of  the  sixth  section  of  the  law,  for  the  reasons  assign- 
ed whj  the  District  Court  could  not  render  that  judgment  upon 
a  sctre/ocios? 

Naj,  it  maj  well  be  doubted  whether  the  defence  now  set 
up  bj  the  defendant  can  be  made  at  all  in  this  action,  inasmuch 
as  the  defendant  cannot  allege  in  the  words  of  the  sixth  sec- 
tion, that  **  the  thing  §eeured  by  patent  was  not  originally  dis- 
**  covered  by  the  patentee,"  because,  in  point  of  fact,  the  thing 
{^tented  was  originally  discovered  by  the  patentee,  although 
the  hopperboy  may  not  have  been.  But  if  this  defence  cannot  be 
made,  does  not  that  circumstance  afford  a  strong  ailment 
against  this  action? 

But,  it  has  been  asked  by  the  plaintiff's  counsel,  can  it  be  right 
tiiat  the  plaintiff  should  be  deprived  of  the  benefit  of  his  disco* 
very  by  the  mere  omission  of  the  defendant  to  use  one  or  mwe 
of  the  machines  which  compose  the  entierty  of  his  discovery? 
To  this  question  the  answer  is  obvious.  If  the  plaintiff  is  not 
the  inventor  of  the  parts,  he  has  no  right  to  complain  that  they 
are  used,  if  not  in  a  way  to  infringe  his  right  to  their  combined 
use.  If  he  is  the  original  inventor  of  the  different  machines 
constituting  the  whole  discovery,  or  any  of  them,  he  might  have 
obtained  a  separate  patent  for  those  of  which  he  was  the  origi- 
nal inventor;  in  which  case,  the  objections  stated,  would  not 
have  been  in  his  way. 

Upon  the  whole,  although  we  give  no  positive  opimon  on  thisr 
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point,  we  think  it  at  least  admits  of  a  serious  doobt  whether 
this  action  can  be  maintained* 

But  if  an  action  will  lie  upon  this  patent,  against  the  defen« 
dant  for  having  used  the  hopperboj,  still  the  plaintiff  cannot 
recover,  if  it  has  been  shown  to  the  satisfaction  of  the  jury,  that 
he  was  not  the  original  discoverer  of  tliat  machine. 

It  appears  bj  the  testimony  of  the  defendant's  witnesses,  that 
Stouffer's  hopperboj  was  in  use  many  years  before  the  alleged 
discovery  of  the  plaintiff's.  That  the  two  machines  differ  from 
each  other  very  little  in  form,  in  principle,  or  in  effect.  They  are 
both  worked  by  the  same  power  which  works  the  mill,  and  they 
both  stir,  mil,  cool,  dry  and  conduct  the  flour  to  the  bolting 
chest  Whether  the  flights  and  sweepers  in  the  plaintiff's  hop- 
perboy  are  preferable  to  the  cleats  used  in  Stouffer's;  or  whe* 
ther,  upon  the  whole,  the  former  is  a  more  perfect  agent  in  the 
manufactory  of  flour,  than  the  latter,  are  questions  which  the 
Court  will  not  undertake  to  decide.  Because,  unless  the  plain- 
tiff is  the  original  inventor  of  the  hopperboy,  he  cannot,  although 
be  had  obtained  a  separate  patent  for  it,  recover  in  this  action 
however  useful  the  improvements  may  be  which  he  has  made 
in  this  machine*  If  the  plaintiff  had  obtained  a  patent  for  his 
hopperboy,  it  would  have  been  void,  provided  the  jury  should  be 
of  opinion,  upon  the  evidence,  that  his  discovery  does  not  extend 
to  the  whole  machine,  but  merely  to  an  improvement  in  the 
principle  of  an  old  one.  And  if  this  should  be  their  opinion  in 
the  present  case,  the  plaintiff  cannot  recover. 

There  remain  to  be  decided,  some  points  of  law  which  were 
discussed  at  the  bar. 

First  It  was  contended  by  the  plaintiff's  counsel,  that  the 
defendant  having  offered  to  take  a  license  from  the  plaintiff,  if 
he  would  have  consented  to  reduce  the  price  of  it  to  forty  dol- 
lars, he  is  not  now  at  liberty  to  deny  that  the  plaintiff  is  the 
original  inventor  of  this  machine.  This  argument  has  no  weight 
in  it;  not  merely  because  the  offer  was  rejected,  and  is  there- 
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fore  as  if  it  had  not  been  made,  bvt  becaase  the  law  pre^entt  Ike 
plaintiff  from  recovering,  if  it  appear  that  he  was  liot  the  origi- 
Aiai  inventor.  If  the  offer  amounted  to  an  acknowledgment  that 
the  plaintiff  was  the  original  inventor,  (and  farther  it  cooM  not 
go)  this  may  be  ised  as  evidence  of  that  fact;  bnt  it  would  not 
entitle  the  plaintiff  to  a  verdict,  if  the  fact  is  proved  to  be 
otherwise. 

Second.  The  counsel  for  the  plaintiff  have  Strang!  j  insisted 
that  upon  the  equity  of  the  tenth  section  of  the  law,  the  defence 
set  up  in  this  case,  ooght  not  to  be  allowed  after  three  years 
from  the  dat^  of  the  plaintiffs  patent  This  aigument  might, 
with  some  propriety  perhaps,  be  addressed  to  the  legislature,  but 
is  improperly  urged  in  tiiis  place.  The  law  has  declared,  that,  in 
actions  of  this  kind  the  defendant  may  plead  the  general  issue, 
and  give  in  evidence  that  the  plaintiff  was  net  the  original  in- 
ventor of  the  machine  for  which  the  patent  was  granted.  The 
legislature  has  not  thought  proper  to  limit  this  defence  in  any 
manner;  and  shall  this  Court  do  it?  But,  what  seems  to  be  con* 
elusive  upon  this  point,  is,  that  the  argument  would  tend  to  do- 
feat  altogether  the  provisions  of  the  sixth  section,  which  au- 
thorise this  defence  to  be  made.  For  if  it  could  not  be  set  up 
after  three  years  from  the  date  of  the  patent,  it  would  be  n  the 
power  of  a  patentee  to  avoid  it  altogether,  by  forbearing  to 
bring  suits,  until  after  the  expiration  of  that  period.  And  thus^ 
although  the  law  has  carefully  provided  two  modes  for  vacat- 
ing a  patent  improvidently  granted,  the  patentee,  thou|^  not  the 
original  inventor,  and  however  surreptitiously  he  may  have  ob- 
tained his  patent,  may  secure  his  title  to  the  exclusive  «se  of 
the  invention  of  another,  if  he  can  for  three  years  avoid  aa  en- 
quiry into  the  validity  of  that  title. 

Third.  The  last  point  is,  that  Stouffbr's  invention  was  aban- 
doned, and  consequently  might  be  appropriated  by  the  plstt' 
tiff.  The  premises  may  be  adnntted  but  not  the  conclutioii.  If 
Stouffer  was  the  or^^nal  inventor  of  the  hopporboy  and  choae 
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not  to  obtain  a  patent  for  it,  it*  became  public  property  by  hiA 
abandonment.  He  could  maintain  no-  action  against  any  person 
for  using  it,  nor  could  any  other  person  obtain  a  patent  for  it, 
because  he  would  not  be  the  original  iBTentor* 

Verdict  for  defendant 

A  mit  of  'ermr  wM  Idten  Dvt  to  the  Supreme  Court,  and 
thfe  AecisioB  of  tbat  court  in  ibis  case,  will  be  found  in  S  Wfaea- 
ton,  p*  454. 
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Kino  and  Jokes  vb.  Philupb. 

In  an  tetkm  on  the  ease  to  reeover  tKe  amount  of  an  aeeepted  bill  of  exehange, 
from  the  aeeepCor,  the  plaibtiffii,  who  were  payees  and  indonen  of  the  billy 
eannot  reeorer  the  damages  and  eostt  of  suit  vhieh  had  been  reeovtered  against 
them  by  the  Indorsee  of  the  bill,  there  being  no  money  eoont  in  the  dedaration. 

J  UDGMENT  was  cenfessed^  subject  to  the  opinion  of  the 
Court,  whether  the  defendant,  the  acceptor  of  a  bill  of  exchange, 
is  liable  to  the  plaintiSs,  the  payees  and  indorsers  of  the  bill, 
for  the  damages  and  costs  of  suit  which  were  recovered  against 
them  bj  die  indorsee? 

The  declaration  was  in  the  common  form,  arerring  the  ac- 
ceptance by  the  defendant,  and  his  subsequent  refusal  to  pay, 
without  noticing  the  recovery  against  the  plaintiffsi  and  con- 
tained no  money  count. 

Mr.  Chauncey  for  the  plaintiffs  cited  4  Taunt  464.,  1  Wils. 
185. 

jrJi8HIJ>rGT0Jr,  J.  delivered  the  opinion.  The  question 
intended  to  be  submitted  to  the  Court  cannot  arise  on  this  de- 
claration. It  is  simply  an  action  on  the  case  to  recover  the 
amount  of  an  accepted  bill  of  exchange,  and  the  judgment  can 
only  be  for  that  amount  with  interest;  that  being  the  sum  de- 
manded. 
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PxiROs  VS.  West's  Executors. 

If  the  eomplaSnant  in  a  bill  in  ohaneerj,  does  not  file  a  general  replieation  to  the 
answe  s  of  the  defendant,  the  answer  is  to  be  taken  as  true,  and  no  evidenee 
ean  be  given  by  the  eomplainant  to  oontradict  it 

After  a  eante  was  set  down  for  hearing  on  bill  and  answer,  and  a  reference  to  the 
auditor,  the  plaintiff  was  allowed  to  file  a  general  replication. 

1  HE  cause  was  set  down  for  heariog  on  the  bill  and  answer, 
and  at  a  former  court  an  account  was  directed.  When  the  case 
came  on  before  the  Auditor,  the  defendants  insisted  that  the  an- 
swer was  to  be  taken  as  true,  and  that  no  evidence  could  be  giren 
bj  die  plaintiff  to  disprore  it.  Upon  this  the  Auditor  adjourned 
the  case,  that  the  complainant  might  have  an  opportunity  to 
move  the  Court  to  allow  an  amendment,  by  suffering  the  com- 
plainant to  file  a  general  replication. 

The  complainant  now  moved  to  set  aside  the  order  of  refer- 
ence, and  to  allow  the  amendment  to  be  made. 

By  the  Court.  The  irregularity  which  has  taken  place  in  this 
case,  appears  to  have  arisen  from  the  want  of  an  intimate  ac- 
quaintance with  chancery  practice,  by  gentlemen  of  the  pro- 
fession in  this  state,  where  there  is  no  court  of  chancery.  We 
feel  therefore  disposed,  on  that  account,  to  be  more  indulgent 
than  we  should  otherwise  think  correct;  and  as  no  inconve- 
nience can  arise  to  the  defendants  by  allowing  the  amendment, 
except  that  of  depriving  them  of  an  advantage,  which  the  .mis- 
take of  the  counsel  on  the  other  side  has  given  them,  the  Court 
grant  the  motion. 
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Form  of  authenticating  the  legislative  and  judicial  proceedings  of  one  sUte,  iu 
order  to  their  admission  in  evidence  in  other  statea. 

The  certificate  of  the  presiding  judge  of  the  court  of  the  state  of  Louisiana,  stat- 
ing that  the  person  whose  name  is  signed  to  the  attestation  of  a  record,  is  clerk 
of  the  court,  and  that  the  signature  is  his  own  hand  writing,  is  not  in  conformity 
with  the  provisions  of  the  act  of  Congreaa. 

A  printed  pamphlet  containing  the  law  of  the  state  of  Louisiana,  is  not  admis- 
sible in  evidence. 

The  attestation  of  a  record  of  the  proceedings  of  a  eoort,  according  to  the  provi- 
aiona  cfthc  set  of  Congrea^  mast  be  in  eonfonnity  witli  the  form  used  in  the  state 
from  whence  the  recoitl  comes,  and  the  onlj  oideuoe  of  this  fact  is  tke  oer- 
tifioate  of  the  presiding  judge  of  that  court 

Evidence  on  which  the  court  will  discharge  on  common  bail,  ooght  not  to  be  of  a 
doubtful  mitui*e. 

IvULE  to  show  cause  why  the  defendant  should  not  be  dis* 
charged  on  common  bail,  on  the  ground  of  the  defendant  hav- 
ing been  discharged  from  all  his  debts  under  the  insolvent  lav 
of  the  state  of  Louisiana,  formerly  the  territory  of  Orleans. 

The  plaintiff  showed  cause  bj  producing  a  positive  affidavit 
of  the  debt,  and  in  answer  to  the  ground  of  discharge  alleged  by 
the  defendant,  he  objected:  First,  that  the  law  of  Orleans^  under 
which  these  proceedings  took  place,  and  the  record  of  the  Court 
which  granted  the  discharge,  are  not  properly  authenticated. 
Second,  That  if  they  were  properly  authenticated,  still  a  dis- 
charge under  an  insolvent  law  in  one  state,  is  not  a  ground  of 
discharge  in  any  other  state. 

WMHIJ^GTOJr,  J.  llie  objections  to  the  record  being  of- 
fered in  evidence,  are,  that  the  seal  of  the  court  is  not  affixed 
to  it,  nor  is  it  certified  by  the  judge,  that  the  record  is  authenti- 
cated in  due  form. 


(1) 
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The  act  of  Congress  of  the  26th  of  Maj,  1790,  {a)  declares 
that  the  records  and  judicial  proceedings  of  the  courts  of  any 
state,  shall  be  proved  or  admitted  in  any  other  court  within  the 
United  States  bj  the  attestation  of  the  clerk  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of 
^e  judge,  &c.  that  the  said  attestation  is  in  due  form.  As  to 
the  mode  of  authenticating  the  legislative  acts  of  the  several 
states,  the  same  Jaw  declares,  that  it  shall  be  by  affixing  there- 
to the  seal  of  the  respective  states. 

The  record,  offered  in  evidence  in  this  case,  has  the  signature 
of  the  clerk,  with  the  seal  of  the  late  territory  of  New  Orleans, 
affixed,  the  clerk  certifying,  that  no  seal  has  yet  been  provided 
for  the  state,  and  the  certificate  of  the  presiding  judge  of  the 
court  states,  that  the  person  whose  name  is  signed  to  the  attesta- 
tion, is  clerk  of  the  said  court,  and  that  tiie  signature  is  ia  his 
own  proper  hand  writing.  As  to  the  law  of  the  territory,  it  is 
printed  in  a  small  pamphlet,  in  the  French  and  English  Ian* 
guages,  hut  has  no  seal  whatever  affixed. 

It  is  objected  to  this  evidence,  first,  that  it  has  not  the  seal 
of  the  court;  and  secondly,  that  it  is  not  certified  as  the  law  di- 
rects. 

First  Whenever  the  court  whose  record  is  certified  has  no 
seal,  this  fact  should  appear,  either  in  the  certificate  of  the 
clerk,  or  in  that  of  the  judge,  in  this  case  the  seal  affixed  is 
stated  to  be  that  of  the  laie  Urritory  ef  Qrleam,  not  of  the 
court$  and  it  ia  further  stated  that  no  seal  has  been  provided 
for  the  ttaU,  But  from  the  impression  of  the  seal,  it  would  seem 
that  it  had  belonged  to  the  court  before  the  territory  was  erect- 
ed into  a  state;  in  which  case  it  might  well  continue  to  be  the 
seal  of  the  court,  under  the  new  form  of  goyernment,  although 
no  new  provision  for  that  purpose  had  been  made.  There  are 
strong  reasons  for  believing  that  the  circumstance  which  has 
given  rise  to  this  objection,  has  proceeded  from  an  inaccuracy  of 

(a)  Lavi  United  BtMiti,  vol.  a.  102. 
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ezpresBion  in  the  clerk,  and  I  shall  therefore  proceed  to  ex- 
amine the  other  objection  without,  giving  any  decided  opinion  as 
to  the  Bufficiencj  of  this. 

Second.  In  answer  to  this  objection  it  is  contended,  that 
the  attestation  of  the  clerk  appears  upon  the  face  of  it  to  be  in 
due  form,  and  that  the  certificate  of  the  judge,  though  it  does 
not  expressly  state  it  to  be  so,  contains  what  amounts  to  such 
an  allegation,  and  is  therefore  a  substantial  compliance  with 
law.  I  cannot  accede  to  this  argument*  £ach  state  has  a  form 
of  its  own  for  authenticating  records,  prescribed  either  by  po- 
sitive law,  or  by  practice;  and  to  make  those  records  evidence 
in  the  other  states.  Congress  has  thought  proper  to  declare,  that 
the  attestation  must  be,  not  according  to  the  form  used  in  the 
state  where  it  is  offered,  or  to  any  other  form  generally  observ- 
ed, but  to  that  of  the  state  or  of  the  court  from  whence  the  re- 
cord comes;  and  the  only  evidence  of  this  fact,  is  the  certificate 
of  the  presiding  judge  of  that  court.  I  infer  that  the  form  in- 
tended by  the  law  is  that  which  I  have  stated,  from  the  circum- 
stance, that  Congress  has  prescribed  none,  and  it  is  not  to  be 
supposed  that  the  judge  who  gives  the  certificate,  should  be 
acquainted  with  any  other  form  than  that  of  his  own  state  or 
court. 

But  it  is  contend^,  that  although  this  certificate  should  be 
too  informal  to  entitle  the  record  to  be  given  in  evidence,  upon 
the  trial  of  the  cause,  it  is  nevertheless  sufficient  upon  a  ques- 
tion of  bail.  The  answer  to  this  is,  that  the  record  in  question 
is  not  evidence  for  any  purpose,  because  it  is  not  so  authenti- 
cated as  to  entitle  it  to  credit  It  is  in  fact  no  more  than  a 
paper  having  the  signature  of  a  person  who  stiles  himself  clerk 
of  the  court,  but  who  is  not  dhown  by  the  certificate  to  be  so, 
inasmuch  as  it  states  a  fact  which  the  law  does  not  authorise 
or  require  the  judge  to  certify;  and  therefore  it  is  the  same 
thing  as  if  the  certificate  had  been  omitted  altogether. 

As  to  the  law  of  the  territory  of  Orleans,  upon  which  these 
proceedings  have  been  founded,  it  is  equally  inadmissable;  not 
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being  authenticated  under  the  seal  of  the  state  of  Louisiana,  as 
the  act  of  Congress  requires. 

Evidence,  on  which  the  court  will  discharge  on  common  bail* 
ought  not  to  be  of  a  doubtful  nature;  since  the  plaintiff  maj 
lose  his  debt  altogether,  if  it  should  turn  out  that  he  was  enti- 
tled to  demand  special  bidl.  A  mistake  made  on  the  other  side 
may  be  productive  of  inconvenience  to  the  defendant,  but  the 
consequence  will  be  less  serious* 

RmU  disdwrged. 
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A  perton  vho  etme  to  a  knowledge  of  fiieta»  while  he  vm  a  stndent  in  the  ofiiee 
'  of  ao  attoroey  who  was  eonsult^ti)  by  a  party  in  this  eause^  in  relation  to  the 
matter  to  which  he  18  called  to  testify,  may  be  a  witness.  I'be  rules  of  law  which 
prohilNtan  attorney  or  counsel  bting  witnesses,  do  not  apply  to  a  student  in  the 
of&ee  of  snrh  attorney  or  counsel. 
Where  the  original  bill  contains  no  allegations  against  defendants,  who  hare  ne- 
*    tertheless  answered  the  bill,  they  baring  been  made  parties  by  permission 
given  by  the  court  to  the  complainant,  but  who  did  not  file  an  amended  bill,  if 
even  a  proper  case  for  the  interference  of  a  court  of  equity  were  made  out,  the 
eoort  would  be  eompelled  to  dismiss  the  bill  as  against  these  defendants. 
A  eourt  of  equity  will  not  interfere  where  the  parties  have  a  remedy  at  law. 
The  Irregukrities  of  an  agent  in  relation  to  the  disposition  of  the  proceeds  of 
real  estate  sold  by  him,  do  not  effect  the  title  to  the  estate  eouTeyed  to  the 
purehasen. 

1  HIS  was  a  bill  on  the  equity  side  of  the  court,  filed  bj  the 
widow  and  all  the  legal  representatives  of  H«  Solomon,  deceas* 
ed,  except  H.  Solomon  one  of  the  defendants,  in  ^order  to  set 
aside  the  sales  and  convejances  of  certain  lots  of  ground  in 
the  citj  of  Philadelphia,  made  by  the  sheriff  under  a  writ  of 
venditioni  ejcponas  issued  at  the  suit  of  the  defendant,  E*  Solo- 
mon, against  the  executors  of  his  father,  the  aforesaid  H.  Solo- 
mon, deceased,  and  for  other  and  further  relief. 

Bj  the  bill  it  appears,  that  H.  Solomon  the  &ther,  died 
seized  of  the  legal  estate  in  two  of  the  lots  in  question,  and  that 
the  other  five  lots  were  granted  bj  the  state  of  Pennsylvania 
to  a  Mr.  Franks.  The  bill  alleges,  that  the  purchase  money  was 
paid  either  by  the  said  H.  Solomon  the  father,  or  by  his  widow; 
and  that  she  took  out  the  patent  in  the  name  of  Franks,  intend- 
ing it,  however,  to  be  in  trust  for  herself,  and  the  children  of 
the  said  H.  Solomon.  Franks  afterwards  conveyed  tiiese  five 
lots  to  the  said  widow  and  the  children  of  the  said  H.  Solomon 
to  take»  the  widow  her  dower,  and  the  children  according  t» 
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the  intestate  laws  of  this  state.  The  bill  then  charges  that  the 
defendant  E.  Solomon,  although  he  was  the  agent  of  the  com* 
plainants  (they  residing  in  New  Tork»  and  he  in  Philadelphia) 
in  respect  to  the  management  of  the  said  seven  lots,  jet,  with 
a  view  to  defraud  them  thereof,  purchased  a  note  of  his  father's 
due  to  the  bank  of  North  America,  amounting  together  with  in- 
terest to  about  the  sum  of  1300  dollars,  for  the  sum  of  50  dol- 
lars; and  having  instituted  a  suit  thereon  and  recovered  a  judg- 
ment for  the  amount  so  due,  he  procured  the  above  lots  to  be 
s'old  under  a  venditioni  exponas,  for  about  1400  dollars,  al- 
though in  truth,  he  had  previously  agreed  with  a  certain  G. 
Bickham  for  the  sale  of  the  five  lots,  for  upwards  of  3000  dollars; 
and  immediately  after  the  said  sheriff's  sale,  he  sold  the  other 
two  lots  to  the  defendant,  F.  Gaul,  for  the  price  of  1850  dollars. 

That  after  the  above  sales  and  conveyances  by  the  sheriff  to 
G.  Bickham,  the  judgment  under  which  they  were  made  was 
upon  a  writ  of  error  reversed. 

The  answer  of  the  executors  of  G.  Bickham,  denies  all  know«- 
ledge  of  the  allegations  in  the  bill,  except  that  they  find  by 
certain  papers,  to  which  they  refer,  that  the  five  lots  were  sold 
under  the  venditioni  exponas  to  the  said  G.  Bickham,  and  were 
conveyed  by  the  sheriff  to  the  said  6.  Bickham  and  to  Jacob 
Reese  and  David  Lydeg,  for  the  use  of  the  children  of  the  aaid 
Jacob  Reese  in  fee,  and  in  case  of  their  dying  before  they  at- 
tained tiieir  full  age,  then  to  the  use  of  the  said  Jacob  Reese* 
That  although  the  consideration  mentioned  in  this  deed  wa» 
only  610  dollars,  yet  that  d£66  dollars  50  cents,  were  in  fact 
paid  by  G.  Bickham  to  the  defendant,  E.  Solomon,  as  appears 
by  his  receipt. 

The  answer  of  F.  Gaul,  states  that  he  negotiated  with  a  bro- 
ker for  the  purchase  of  the  other  two  lots,  which  were  conveyed 
to  him  by  E.  Solomon  for  the  consideration  of  1850  dollars, 
which  was  paid  to  him,  and  he  denies  all  notice  of  fraud  or  con- 
trivance between  &  Bickham,  or  any  other  person  and  the  said 
B..  Solomon. 
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E.  Solomon  in  his  answer,  denies  that  he  was  the  agent  of 
the  plaintiff  Andrews,  the  hnsband  of  one  of  H.  Solomon's 
daughters,  and  of  Meyers,  who  married  another  of  the  daugh- 
ters, whose  children  are  complainants;  and  he  states  further, 
that  the  sale  of  these  lots  took  place  at  the  instance,  and  with 
the  knowledge  of  his  mother,  and  of  H*  Solomon  the  other  com- 
plainant, to  whom  the  whole  of  the  purchase  monej  received  for 
the  above  lots  was  paid.  He  states  also,  the  total  insolvency  of 
his  father  at  the  time  of  his  death. 

Jacob  Reese  demurs  to  the  relief  sought  bj  the  bill  for  want 
of  equity,  and  to  the  discovery  of  his  legal  title  as  well  as  to  the 
relief,  so  far  as  the  bill  seeks  to  make  him  accountable  for  the 
fraud  imputed  to  G.  Bickham.  He  also  answers  the  residue  of 
the  bill,  and  states  that  H.  Solomon,  the  father,  purchased  the 
five  lots  from  the  state,  and  that  the  patent  to  Franks  was 
granted  under  a  secret  trust,  for  the  benefit  of  the  said  H.  So- 
lomon, the  father;  that  G.  Bickham  purchased  the  five  lots  at 
the  request  of  the  executors  of  P.  Lydeg,  deceased,  for  the  use 
of  the  two  children  of  the  defendant,  from  whose  funds  the 
purchase  money  was  paid  to  E.  Solomon. 

The  answer  of  the  two  infant  sons  of  Jacob  Reese,  by  their 
guardian,  is  in  the  usual  form,  praying  the  protection  of  the 
Court 

To  these  answers  general  replications  were  put  in. 

At  the  hearing  of  this  cause,  the  deposition  of  Daniel  Addis, 
was  offered  by  the  complainants,  and  was  objected  to  by  the 
defendants,  upon  the  ground  that  the  facts  stated  by  the  wit- 
ness, came  to  his  knowledge  whilst  he  was  a  student  of  Mr. 
Brown,  the  attorney  who  was  consulted  by  Bickham  and  the 
defendant  E.  Solomon,  in  relation  to  the  mode  of  securing  the 
title  to  the  aforesaid  lots,  and  that  it  was  in  his  character  as 
student,  that  he  obtained  his  information. 

The  witness  upon  his  cross  examination,  stated,  that  the  de- 
clarations of  Bickhafti  were  not  made  to  him  professionally,  but 
that  he  frequently  talked  to  him  upon  the  business  whenever 
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he  met  him.  In  support  of  the  otijection,  were  cited  1  Dallas 
66.,  Peake's  cases,  77.  On  the  other  side  were  cited  1  Phill.  Ev. 
103.,  Giib.  Ev.  138.,  1  Dal.  439.,  2  Atk.  504. 

By  the  Court*  An  attorney  is  not  permitted  to  disclose  as  a 
witness,  the  secrets  of  his  client,  because  in  doing  so,  he  would 
betraj  a  confidence,  which  from  necessity  the  client  must  re- 
pose in  him.  All  the  reasons  which  apply  to  the  attorney,  apply 
to  an  interpreter  between  the  client  and  the  attorney,  of  whom 
he  is  merely  the  organ.  Not  one  of  these  reasons  apply  to  the 
student;  no  confidence  is  reposed  in  him  by  the  client,  nor  is 
there  any  necessity  that  it  should.  The  Court  feels  no  incli- 
nation to  extend  the  rule  further  than  it  has  already  gone.  The 
evidence  was  admitted. 

Hopkinson  for  F.  Graul  contended,  that  the  reversal  of  the 
judgment  cannot  affect  the  title  of  his  client,  the  act  of  As- 
sembly (a)  having  declared,  that  purchasers  under  a  judgment, 
which  is  afterwards  reversed,  shall  not  have  their  titles  impeach- 
ed on  that  account;  that  there  is  no  imputation  of  fraud  against 
the  defendant,  nor  is  he  even  charged  with  notice  of  fraud,  in 
G.  Bickham  or  Solomon. 

The  counsel  for  the  complainants  contended,  that  as  the  sale 
by  the  sheriff  was  merely  nominal,  all  the  lots  having  been 
previously  sold  at  private  sale  for  a  much  larger  sum  than 
that  at  which  they  were  struck  off  to  6.  Bickham;  the  act  of 
Assembly,  which  was  clearly  intended  to  protect  fair  bom  fide 
purchasers,  under  the  sheriff,  cannot  apply.  In  England  the 
rule  in  relation  to  purchasers  of  chattels  at  a  sheriff's  sale,  un- 
under  a  judgment  which  is  afterwards  reversed,  is  precisely 
the  same,  as  that  established  by  this  act  of  Assembly;  and  yet 
if  the  sale  be  not  fair,  and  is  not  wholly  under  the  execution* 
the  title  of  the  purchaser  is  not  protected.  So  the  same  rule 
applies  to  sales  in  market  overt  and  the  same  distinction  takes 
place,  (b) 

(a)  1  Smith't  edition  of  Lavs  of  Penn.  61. 

(b)  6  Co.  Rep.  90.  b.,  8  Ca  Rep.  96.  h.,  YeW.  18a,  Moon  873.^  19  Tib.  431 
p.  i.,  8  BlMk.  Com.  450.,  S  lost  713.,  3  John.  5S5.,  10  Yes.  S9S. 
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If  6.  Bickham  wa&  concerned  in  a  contriyance  with  B.  So* 
lomon  to  defraud  the  complainants,  those  for  whom  he  acted» 
or  who  claim  under  him»  though  without  notice  are  affected 
bj  his  fraud*  (e) 

Chauncey,  for  Reese  and  his  children,  contended,  that  upon 
the  demurrer,  the  bill  must  be  dismissed,  as  to  Reese  the  fa- 
ther; because  the  bill  contains  no  charge  whatever  against 
him.  His  name  is  not  even  mentioned  in  the  bill,  and  conse- 
quently if  Bickham  was  guilty  of  fraud,  still  the  defendant 
cannot  be  made  to  answer  for  it. 

The  truth  is,  that  Reese  and  his  two  sons  were  not  origi- 
nally defendants  to  this  bill;  but  were  afterwards  made  so, 
upon  motion  and  leave  of  the  Court,  but  no  amended  bill  was 
filed  against  them.  There  being  no  charge  then,  of  any  kind 
against  these  defendants,  the  complainants  are  entitled  to  no 
relief. 

But  if  this  objection  was  not  in  the  way,  still  the  plaintiffs 
could  not  recover  in  this  suit,  because  there  is  not  the  slightest 
•vidence  of  fraud  proved  against  Bickham  or  Solomon;  and  if 
there  was,  the  defendants'  title  cannot  be  impeached  on  that 
account  Again,  if  the  complainants  have  any  title,  it  is  merely 
at  law* 

WMHIJfOTMT,  J.  From  the  evidence  given  in  this  cause, 
it  distinctly  appears,  that  E.  Solomon,  the  defendant,  was  the 
agent  of  the  complainants,  for  protecting  the  whole  of  this  pro- 
perty, as  well  as  for  the  sale  of  it  That  he  informed  them  of  the 
sales  he  had  made  of  the  five  lots,  and  that  which  he  expected 
to  make  of  the  two  lots;  and  he  intimated  to  them,  very  clearly 
in  one  of  his  letters,  that  it  would  be  necessary,  notwithstand- 
ing those  private  sales,  to  go  through  the  form  of  a  public  sale* 
He  stated  to  them  that  he  had  sold  the  five  lots  for  SJSM 

(c)  lA  Vex.  889.,  S  Fonb.  158.,  1  Burr.  470. 
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dollars,  and  was  iB  treaty  for  the  sale  of  the  other  two  for  1,600 
dollars. 

No  evidence  has  been  '  given  to  show  that  the  complainants, 
or  either  of  them,  did,  at  any  time  object  to  the  sales  of  these 
lots,  or  to  the  prices  at  which  they  were  sold. 

The  sales  under  the  venditioni  exponas,  though  merely  for- 
mal as  to  the  parties  immediately  interested  in  that  property, 
were  rendered  necessary  to  protect  the  titles  against  the  cre- 
ditors of  H.  Solomon;  for  which  purpose  alone  the  note  was 
purchased  and  the  proceedings  on  it  instituted  by  £•  Solomon. 

Without  stopping,  for  the  present,  to  notice  the  informalitiea 
which  the  proceedings  in  this  cause  exhibit,  T shall  proceed 
upon  the  complainants'  case  as  presented  by  themselves,  to 
inquire  where  is  tiieir  equity  against  any  of  the  defendanis, 
except  B.  Solomon?  The  gremamen  of  the  billis,  that  although 
£.  Solomon  was  the  agent  of  the  complainants,  he  nevertheless 
contrived,  covertly,  to  have  their  property  seized  and  sold  under 
execution,  for  about  one-fourth  nominally  of  the  sum  at  idiich 
be  had  actually  sold  it  by  private  bargain. 

These  idlegations  may,  and  certainly  do  afford  a  very  good 
reason  for  compelling  £•  Solomon  to  account  for  the  purchase 
money  actually  received»by  him;  but  not  for  setting  aside  the 
sales  of  this  property,  sanctioned  as  they  were  by  the  com- 
plainants. If  the  sheriff's  deeds  passed  to  the  grantees'  the 
legal  estate  in  these-  lots,  a  court  of  equity  will  protect  that 
estate,  unless  the  purchasers  were  guilty  of  a  fniud,  or  purcha- 
sed with  a  knowledge  of  a  fraud  in  those  under  whom  they  claim. 

But  what  evidence  is  there  of  fraud  in  any  part  of  these  trans- 
actions? It  is  not  even  pretended  that  the  price  at  which  these 
lots  were  sold,  was  inadequate  to  their  value;  nor  is  it  pretend- 
ed that  the  private  sales  of  them  were  made  without  authority. 

If,  on  the  other  hand,  the  sheriff's  deeds  did  not  pass  the 
legal  estate,  then  the  objection  to  those  conveyances  is  purely 
of  a  legal  nature,  and  consequently  the  complainants  are  not 
entitled  to  relief  in  a  court  of  equity. 

2  Z 
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As  to  ihe  twt  loiA»  tiie  real  beneicial  pnrcfaMrt  were  the 
children  of  Jacob  Reese,  G.  Bickham  acting  as  the  agoat  9f 
tteir  gnardian  for  thrir  we.  It  is  said  that  their  title  m«aC  be 
affseted  by  the  fraud  of  thai  agent*  Be  it  so.  Bet  there  is  ne 
fraud  proved  against  Bickham,  as  has  before  been  Stated^  Jaosb 
Reese,  therefore,  and  his  sooa,  the  emtui  flm  M$e  in  the  sheriff's 
deed,  have  both  the  legal  and  the  eqeitaUe  estate  in  this  |>ra- 
perty. 

As  to  the  two  lata,  which  were  purchased  by  Bickham  for  E. 
Solomon,  and  by  him  ceaveyed  to  F.Gaul,  it  is  contemled,  tha(t 
4ie  title  is  not  protected  by  the  act  of  Assembly,  becattse  that 
act  ought  not  to  be  construed  to  apply  to  purchases  made  by 
•the  plamtiff  himself,  or  to  mere  formal  sales  wilder  exetntion  as 
ttis  was.  As  to  this  argament  I  give  no  opinion,  but  will  for 
the  present  admit  it.  Still  the  compiainaifits  caariot  sttceeed  in 
setting  aside  the  sales  of  these  Iota,  without  showing  tfaemselveB 
to  be  entitled  to  this  relief  upon  Some  gremnd  ef  equity.  Now, 
in  addition  to  the  obsemUions  before  made  in  relatien  teethe 
five  lots,  it  maybe  oboenred,  that,  as  to  thone  eonToyed  tb  Qaful, 
Ihe  IB  not  evte  chaiged  in  the  bill  with  notice  of  amy  fnnd*  or 
«tber  Gh-cnmstinee  to  invalidate  his  title  in  •  court  of  equity; 
aoid^  in  his  answer,  he  asserts  himself  J)o  be  •  bmtm  /U$  pimiMh 
eer,  without  notice  of  any  of  the  drcumstances  alleged  agsilMt 
Sitkfaam  and  E.  Solomon* 

Raving  spoken  of  informalities  in  the  proceedings  in  thie 
eanse,  it  may  be  proper  to  state  them  more  parttcnlarly,  for  the 
krformatiofi  of  the  bar. 

Subsequent  to  the  filing  of  ifaio  bOl,  the  Court,  upott  the  no- 
tion of  the  plaintiff,  permitted  the  compfamiants  to  amend  by 
m^dng  Jacob  Reese  and  his  sons  defeOdaBts*  but  no  amended 
bill  was  fled,  'fhe  original,  or  ndher  the  only  biH  iied  id^lfce 
eause,  contains  no  all^ations  against  these  oew  modO"defen* 
daikts»  nor  are  dieir  names  even  mentioned  in  ttb  During  the  ar- 
gotnent,  and  as  soon  as  this  omission  was  discovered,  the  Court 
gave  leave  to  the  complainmits  to  file  an  ame^ed  hilU  dot  to 
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state  any  new  matter,  which  would  have  been  improper  at  that 
stage  of  the  cause,  but  merely  to  call  upon  these  new  de« 
fendants  to  answer  the  original  bill.  But,  even,  if  the  com- 
plainants had  made  out  a  proper  case  for  the  interference  of 
equity,  in  reference  to  the  titie  of  BicUuun,  still  the  Court 
would  be  compelled  to  dismiss  the  bill  as  to  these  defendants* 
since  there  is  no  allegation  against  them  to  which  they  could 
answer.  It  is  true  they  have  answered,  but  this  does  not  enti- 
tle tile  complainants  to  relief  against  them,  since  they  have  upt 
shown  in  their  bill  any  ground  for  s«ch  relief,  (d) 

The  preceding  part  of  tiiis  opinion  was  intended  to  shew, 
that,  upon  (he  merits  of  the  cause,  the  complainants  are  not 
entitled  to  relief  ag^nst  these  defendants,  aiid.  consequently 
Aat  tibey  cannot  sniEsr  on  acosnnt  of  the  inf^rmaUty  jii^t 
stated. 

As  to  the  liaUIity  of  B.  Solomon,  to  account  for  fte  purchase 
money  received  by  him  for  tiie  above  seven  lots,  with  l^al  in- 
terest thereon,  there  can  be  no  doubt.  The  Court  therefore  di^ 
tfect  an  nceo«nt  as  to  llMse  sums,  and  dismiss  the  bill  with  eoste 
against  the  other  defendants. 
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beiieIC  of  the  grantor;  and  upon  this  groand  he  claims  the 
amount  for  which  this  land  was  afterwards  sold  by  M.  Gratz» 
after  the  death  of  6.  Croghan*  with  interest  thereon  to  this 
time. 

This  tmst  is  domed  by  the  defendants,  or»  if  it  existed^  they 
contend  that  the  land  was  afterwards  pnrchased  by  M.  Gratz» 
flie  trustee,  with  the  consent  of  G.  Croghan,  for  the  sum  ni' 
H50L  15b*,  New  York  currency* 

The  questions  then  are,  first,  was  the  sale  to  M.  Oratz  abso- 
lute as  the  conTeyance  purports,  or  was  it  in  trust  to  sell  for 
the  benefit  of  the  grantor;  and  if  in  trust,  tiien,  secondly,  is  the 
complainant  entitled  under  all  the  circumstances  of  the  case,  to 
claim  the  amount  ftr  which  the  land  was  actually  sold  by  M. 
Omttf 

first  To  establish  a  trust,  the  proof  lies  on  the  complainant 
The  deed  upon  the  face  of  it  is  absolute,  and  contains  cove- 
nants unusual  and  unnecessary  in  a  deed  of  trust,  such  as  a  ge- 
neral warranty,  and  oAers,  in  relation  to  the  title  of  the  gran- 
tor. It  M  also  worthy  of  remark,  that  the  other  absolute  deeds 
made  by  O.  Croghan  to  B«  Oratz,  were  foHowed  soon  after  by 
a  declaration  of  trust,  which  was  not  made  as  to  this  land. 

But  strong  as  these  circumstances  are  to  warrant  a  pre- 
sumption consistent  with  the  terms  of  the  deed,  they  are  out- 
weighed by  the  account  of  the  SOth  of  March,  1775,  settled  be- 
tween M«  and  B.  Gratz  and  G.  Croghan,  in  which  flie  latter  is 
credited  for  *«cash  received  in  August,  1774,  from  Howard,  for 
^  Ae  tract  of  land  on  Tenederah,  sold  to  him  by  M.  Orats, 
**  mA  interest  fiwm  the  day  of  sale,  -«-—  pounds.''  The  account 
found  amongst  the  papers  of  M.  GratE,  which  is  endorsed  to 
be  a  copy  of  tfiat  ddiyered  to  G.  Cro^uin,  dilers  no  otherwise 
from  it  than  by  the  pen  being  drawn  through  the  word  Boiimri, 
and  the  interfimng  of  the  words  JBdmel  Graix.  But  if  either  ef 
those  persons  was  the  purchaser  from  €L  Crv^an,  in  August 
1774,  it  follows  that  M.  Gratz'conld  not  have  been  the  purdia* 
9W  in  the  year  177a  This  erodit  therefore,  amounts  to  a  clear 
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declaimtion  of  the  truAt,  so  «8  completely  to  repel  the  idea  that 
the  conveyaace  to  M.  Gratz  at  that  time^  waa  intended  to  be 
absolute* 

What  the  real  intention  of  the  parties  was,  it  is  not  oaqr 
ftiooi  the  evidence  to  determine.  Yet  it  seems  not  improbable, 
that  the  land  was  conveyed  as  a  security  iov  a  debt  which  was 
then  due  by  6.  Croghan  to  M.  Gratx,  that  he  might  sell  the 
same  and  apply  the  piticeeds  towards  its  discbarge.  It  appears 
by  the  before  mentioned  settled  account  of  March,  1775,  that  at 
the  time  this  cmiveyance  was  made,  G.  Croghsn  was  considera- 
bly indebted  to  M«  and  B.  Gratz;  and  a  memorandum  subjoined 
to  another  account.  No.  IS,  in  the  handwriting  of  G.  Croghan, 
goes  stronglty  to  show  that  this  land  bad  been  conveyed  to  M. 
Grata,  for  a  price  not  determined  upon  between  the  partiee» 
but  which  was  to  be  afterwards  fixed,  either  by  a  salet  or  by  the 
subsequent  agreement  of  the  parties. 

But»'  whether  the  intention  of  this  conveyance  was  that  which 
has  been  just  v&enticned,  or  that  which  the  complainant's 
counsel  contend  for,  is  not  important  in  the  view  of  a  court  of 
equity.  For,  where  land  is  conveyed  for  a  consideration  which 
is  to  be  afterwards  ascertained  by  the  price  at  which  the  grantee 
.may  seU  it^  there  arises  a  resulting  trust  to  the  grantor  until 
the  sale  is  made,  and  the  grantee  becomes  a  trustee,  subject  to 
all  the  equitable  rales  which  would  have  bound  him,  had  the 
deed  in  express  terms  empowered  him  to  sell  for  the  use  of 
the  grantor.  In  both  cases*  the  grantor  is  equally  interested  in 
the  sale  which  the  grantee  is  to  make,  and  has  the  some  claim 
itaffoa  his  best  exeriiefis  to  obtain  the  highest  price  which  the 
property  will  command* 

Second.  The  next  question  is,  is  the  complainant  entitled, 
under  the  circamstancesof  this  case»  to  claim  all  the  profit  which 
M.  Gratai~has  made  by  the  re-ssle  of  this  land? 

Nelfaif^  can  be  more  just  than  the  principles  which  govern  a 
court  ef  equity  in  relation  to  purchases  made  by  the  trastee  of 
idw  trust  property.  iU  pledges  his  honest  evdeavours  to  pro- 
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mote  the  interest  of  the  cestui  que  trust,  by  disposing  of  the  pro- 
perty on  the  best  terms  which  he  can  obtain;  and  equity  wiO 
not  permit  him  to  create  an  interest  in  himself,  inconsistent 
with  this  pledge,  and  which  may  seduce  him  from  an  upright 
fulfilment  of  his  duty.  Whatever  profit  is  gained  by  the  sale 
belongs  to  the  cestui  que  trust,  and  the  trustee  can  never  pur- 
chase or  hold  the  property  discharged  of  the  eqaity  of  the  cestui 
que  trust,  to  call  upon  him,  in  a  reasonable  time,  to  account  for 
this  profit,  or  to  have  a  re-sale. 

The  purchase,  however,  by  the  trustee,  is  not  absolutely  void, 
but  voidable  at  the  election  of  the  cestui  que  tnut,  if  he  is  dissa- 
tisfied with  it,  and  in  a  reasonable  time  after  a  knowledge  of 
the  fact  impeaches  its  validity.  But,  if  after  such  knowledge 
he  confirms  the  sale,  or  unequivocally  acquiesces  in  it,  it  will 
stand  ratified  by  those  general  principles,  which  prevail  as  well 
in  courts  of  law  as  of  equity. 

M.  Orntz,  the  trustee,  having  in  this  case,  become  the  pur- 
chaser of  this  land,  the  only  remaining  inquiry  is,  was  the  pur- 
chase confirmed  or  acquiesced  in  by  G«  Cn^han,  after  a  full 
knowledge  of  that  fact? 

Here,  unfortunately,  we  are  left  to  wander  very  much  in  tiie 
field  of  conjecture.  The  evidence  in  the  cause  sheds  a  very  fee- 
ble light  upon  this  transaction.  The  account  of  the  SOth  of 
March,  1775,  found  amongst  the  papers  of  G.  Croghan,  inform- 
ed him,  that  the  land  had  been  sold  to  a  man  of  the  name  of 
Howard,  for  a  certain  sum,  which  in  August,  1774,  had  been 
received  by  the  trustee,  and  therefore  interest  is  credited.  This 
was  not  true  in  fact,  as  iht  evidence  in  the  cause  most  abun- 
dantly proves,  and  as  the  defendants'  counsel  are  compelled  to 
admit.  The  counterpart  of  this  account  retained  by  M.  Gratz, 
and  found  amongst  his  papers,  having  the  signature  of  G. 
Grecian  to  it,  states  that  M.  Oratz,  and  not  Howard,  was  the 
purchaser.  If  the  erasure  of  Howard^s  name 'and  the  substitution 
of  Jtf.  Oratx,  were  made  prior  to  the  signature  of  G.  Croghan, 
the  evidence  of  his  knowledge  of  the  fact  that  M.  Gratz  was 
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the  purchaser,  and  of  hia  acquiescence,  would  be  complete.  This 
then  is  the  turning  point  of  this  part  of  the  cause.  When  were 
the  erasure  and  interlineation  made?  If  after  the  account  was 
seen  and  approved  by  6.  Croghan,  it  was,  to  saj  the  least  of  it, 
a  Tery  unwarrantable  act,  and  such  as  the  Court  would  feel  very 
unwilling,  lightly,  to  impute  to  a  man  whose  character  has  not 
been  impeached,  and  who  appears  to  have  possessed  during  his 
life,  the  undiminished  confidence  of  G.  Croghan,  and,  after 
his  death,  of  Colonel  Prevost  Neither  does  it  appear  that  he  could 
have  had  any  sufficient  inducement  to  practise  a  deception  of 
this  kind,  as  it  would  seem  from  the  evidence,  that  the  price  of 
the  land  credited  in  the  account  was  about  its  real  value  at  the 
time  of  the  alleged  sale  of  it 

But,  notwithstanding  these  favourable  circumstances,  and 
Ae  strong  inclination  of  my  mind,  as  a  man,  to  acquit  M. 
Gratz  of  improper  conduct  in  this  transaction,  I  feel  myself 
compelled,  as  a  judge,  to  say,  that  the  weight  of  the  evidence 
is  against  the  defendants.  I  find  upon  the  face  of  the  before 
mentioned  account,  retained  by  M.  Grata:,  as  a  copy  of  the  oile 
delivered  to  G.  Croghan,  a  material  erasure  and  interlineation, 
made  in  the  hand  writing  of  M.  Gratz  himself;  and  all  this  un- 
explained by  any  evidence  whatever  tending  to  show  at  what 
time  they  were  made.  These  of  themselves,  would  be  sufficient, 
upon  the  plea  of  wm  est  fadtum  to  a  deed,  to  avoid  it.  .  > 

The  presumption  in  such  a  case  is  that  the  alteration  was 
made  after  the  execution  of  the  deed,  and  the  same  presvm]^- 
tion  arises  in  reference  to  a  settled  account. 

But,  in  this  case  a  counterpart  of  the  account  was  delivered 
to  G.  Croghan,  and  remained  in  his  possession,  in  which  no 
such  erazure  and  interlineation  appear.  Were  thi'ia  deed,  then, 
what  further  evidence  could  be  required,  to  \  N>ve  that  the 
alteration  had  been  made  by  M.  Gratz,  after  thie  signature  of 
G.  Croghan,  than  to  produce  the  counterpart,  and  to  show  the 
variance? 

It  was  said  in  behalf  of  the  defendants,  that  the  account  de- 
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to  6*  CrogMn,  was  probably  made  oat  by  B.  Gtatx  at 
Pittsburgh,  where  it  bears  date,  onder  a  mistake  ef  his,  that 
his  brather  had  in  &ct  9old  the  Und  ta  Howard;  and  that  a 
parol  contract  for  such  a  sale  may  have  been  made,  bat  was 
not  carried  into  execution;  in  conseqaence  of  which,  die  cor- 
rection was  made  by  M.  Gratz,  with  the  assent  of  6.  Crogh>B, 
after  he  received  the  coanterpart  of  that  account 

These  conjeetures  may  possibly  be  all  true,  but  they  are  in- 
consistent with  the  evidence  which  the  accounts  themselves 
furnish,  and  there  is  not  a  solitary  circumstance  in  the  cause 
to  countenance  them*  Both  accounts  bear  date  at  Pittsburgh 
on  the  same  day,  and  the  one  retained  by  M  •  Gratx,  having 
the  signature  of  G.  Cn^an,  is,  by  an  indorsement  on  it  in  the 
handwriting  of  M*  Graiz,  declared  to  be  a  copy  of  the  account 
delivered  to  G.  Croghan.  The  necessary  presumption,  tiien,  iM, 
that  the  one  account  was  delivered,  and  the  other  received  the 
signature  of  G.  Croghan,  at  the  place  and  on. the  day  so  stated* 

Upon  the  whole,  I  am  brought  to  this  conclusion,  that  G. 
Croghan  did  not  know,  and  therefore  could  not  confirm  or  ac- 
quiesce in  the  purchase  by  M.  Gratz,  so  as  to  bar  his  equitable 
titie  to  call  for  an  account  of  the  profit  made  of  this  property 
by  his  trustee. 

The  antiquity  of  this  claim— the  apparent  satis&ction  of  G. 
Croghan  with  the  price  at  which  the  land  was  credited  by  M. 
GratZf— and  the  injustice  of  giving  to  the  representatives  of  G, 
Croghan  so  enormous  a  profit  as  the  subsequent  rise  in  the  va- 
lue of  this  land  would  afford— have  been  strongly  pressed  upon 
the  Court  by  the  defendant's  counsel,  as  reasons  for  rejecting  this 
claim.  But  length  of  time  aflfords  no  presumption  of  an  acqm- 
escence; ,;  I^V>ut  which,  or  an  express  confirmaticm  by  the 
eestui  que  v.  ^5,  the  trustee  can  acquire  no  valid  title,  unless  it 
appears  that^^die  cestui  que  trust  had  notice  that  the  trustee  had 
become  the  purchaser.  Now  in  this  case,  there  is  not  only  tiie 
sbsence  of  ail  evidence  of  such  notice,  but  the  account  left 
with  G.  Cro|^an,  was  calculated  to  impress  him  witii  a  diftr- 
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«nt  belief,  and  to  put  a  stop  te  all  inquirj.  If  O.  Croghan  waa 
ioformed  of  the  fact,  yet,  from  the  absence  o(  evidence  to  prove 
that  be  was  so,  the  conclusion  of  law  must  necessarily  be 
against  the  defendants,  they  will  suffer  as  many  others  have 
done,  from  a  similar  cause.  M.  Gratz  might  easily  have  placed 
his  title  beyond  the  possibility  of  danger,  by  taking  some  writ*- 
ten  acknowledgment  from  G.  Croghan  to  sanction  it;  and  his 
omission  to  do  this,  proves,  either  that  he  was  chargeable  with 
inexcusable  negligence,  or  that  no  notice  was  given  to  G. 
Croghan,  who  was  the  real  purchaser.  If  no  such  notice  was 
given,  then  the  land  never  did  belong  to  M.  Grats,  and  there 
can  be  no  hardship  in  compelling  his  representatives  to  account 
with  the  real  owner,  for  the  profit  made  by  their  testator,  upon, 
the  sale  of  property  to  which  he  had  no  title,  with  interest  on 
tiie  same. 

The  second  ground  of  complaint  respects  a  judgment  ob- 
tained by  the  representatives  of  W.  M*Ilvaine,  against  G. 
Croghan,  which  was  purchased  by  B.  Gratz,  during  the  life  of 
G.  Croghan,  and  was  by  him  assigned  to  one  of  the  defendants, 
who,  under  one  or  more  executions  issued  on  that  judgment, 
became  the  purchaser  of  sundry  tracts  of  lands,  formerly  the 
property  of  G.  Croghan. 

The  material  facts,  are  as  follow:— On  the  dOth  of  March, 
ir69,  G.  Croghan  gave  his  bond  to  W.  M'llvaine  for  the  sum 
of  four  hundred  pounds,  which  debt,  by  the  will  of  M*Ilvaine, 
became  vested  in  his  widow,  who  afterwards  intermarried  with 
John  Clark*  A  judgment  was  obtained  upon  this  bond  against  G. 
Croghan,  in  the  year  1774  or  1775,  in  the  name  of  Wm.  Hum« 
phreys,  the  executor  of  M'llvaine,  and  B,JUre  facias  was  issued 
thereon,  returnable  to  April  term,  1775.  In  March  preceding 
the  return  day,  B.  Gratz  purchased  this  judgment  from  Clark, 
and  received  an  assignment  thereof,  for  which  he  gave  his  own 
bond  for  three  hundred  pounds,  with  interest  B.  Gratz  having 
failed  to  discharge  the  whole  of  this  bond,  was  sued  by  Clark, 
and  a  judgment  was  recovered  against  him,  in  the  year  1794^ 
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for  eighty-nine  pounds  six  shillings  and  ten  pence,  the  ba- 
lance dne,  which  anm  was  afterwards  paid  bj  M.  Gratz. 
Sometime  in  the  year  1800,  B.  Grralz  assigned  die  judgment 
against  G.  Croghan  to  his  nephew,  Simon  Gratz,  one  of  the 
defendants,  partly  in  consideration  of  natnral  affection,  and 
partly  in  consideration  of  the  above  snm  paid  by  M.  Gratz.  Simon 
Gratz  haying  thus  become  the  beneficial  owner  of  this  judgment, 
proceeded  to  issue  executions  thereon,  after  the  death  of  G. 
Croghan,  under  which  sundry  tracts  of  land,  amounting  in  the 
whole  to  about  1600  acres,  were  seized  and  sold,  and  were  pur- 
chased by  Simon  Gratz  for  about  1000  dollars. 

On  the  16th  of  May,  1775,  G.  Croghan,  by  two  deeds  of  that 
date,  for  a  valuable  consideration  expressed  therein,  conveyed 
to  B.  Gratz  about  45,000  acres  of  land;  but,  by  a  declaration  of 
trust,  executed  by  B.  Gratz  on  the  2d  of  June,  1775,  he  ac- 
knowledged that  these  deeds  were  intended  to  be  in  trust,  to 
enable  the  said  B.  Gratz  to  sell  the  said  lands,  and  with  the 
proceeds  to  discharge  certain  enumerated  debts,  due  by  G. 
Croghan,  amongst  which  is  that  of  Clark;  and  B.  Gratz  cove- 
nanted to  account  with  G.  Croghan  for  the  sales  of  these  lands, 
as  soon  as  he  could  dispose  of  them. 

Upon  these  facts,  it  is  contended  by  the  complainant's  coun- 
sel, that  B.  Gratz  ought  to  be  considered  by  this  Court,  as 
having  purchased  the  above  judgment  with  the  trust  funds, 
and  consequently  for  the  benefit  of  G.  Cretan;  and  that  even 
if  it  was  purchased  with  his  own  money,  still,  being  a  trustee 
for  Croghan,  tlie  purchase  should  be  considered  as  having  been 
made  for  his  benefit,  entitling  B.  Gratz  to  claim  no  more  than 
the  sum  which  he  actually  paid,  and  to  retain  the  same  out  of 
G.  Croghan's  estate,  the  whole  of  which  is  chaiged  with  the  pay- 
ment of  his  debts.  That  Simon  Gratz,  being  an  assignee  of  this 
judgment,  with  notice  of  the  trust,  and  without  a  valuable  con- 
sideration paid  for  the  same,  can  stand  in  no  better  situation 
than  the  assignor  did,  and  ought  therefore  to  be  treated  as  a 
trustee  for  the  estate  of  G«  Croghan^  of  the  lands  which  he 


OCTOBER  TERM,  1816,  STS 

___^ .^______^^_^.^________^_ 

G.  W.  Prevost  iw.  SimGo  Gritz  et  al. 

purchased  under  the  executions  issued  on  that  judgment,  and  be 
entitled  to  claim,  merely  the  sum  actually  paid  by  B.  Qratz, 
with  interest. 

It  is  to  be  observed  in  the  first  place,  that  there  is  not  the 
slightest  evidence  on  which  to  ground  a  presumption,  that  this 
judgment  was  purchased  with  trust  funds.  B.  Oratz  gave  his 
own  bond  for  the  300  pounds,  at  which  time  he  and  M.  Oratz 
were  considerably  the  creditors  of  O.  Croghan;  and  it  further 
appears  by  the  exhibits  in  the  cause,  that  the  accounts  between 
these  parties,  were  regularly  settled  from  time  to  time,  leaving 
at  each  settlement  a  balance  against  O.  Croghan. 

Neither  did  any  funds  arise  from  the  trust  property,  no  part 
of  the  same  having  at  any  time  been  sold  by  the  trustee* 

As  to  the  argument  predicated  upon  the  admission,  that  the 
purchase  was  made  upon  the  credit  and  with  the  funds  of  B. 
Gratz,  I  hold  it  to  be  altogether  untenable.  B.  Gratz  became 
the  purchaser  some  months  before. the  date  of  the  conveyances 
to  him,  of  the  45,000  acres  of  land,  and  I  am  yet  to  learn  upon 
what  principle  of  equity  it  is,  that  a  creditor,  who  after  he  is 
so,  becomes  a  trustee  for  his  debtor,  does  by  that  act  impair 
or  affect  rights  which  he  had  antecedently  acquired  against 
him.  I  admit  the  soundness  of  the  doctrine  laid  down  by  the 
complainant's  counsel,  that  if  a  trustee,  executor,  or  agent,  buy 
in  debts  due  by  his  cestui  que  trust,  testi^tor,  or  principal,  for 
less  than  their  nominal  amount,  the  benefit  gained  thereby  be- 
longs not  to  him,  but  to  the  person  for  whom  he  acted.  A  court 
of  equity  will  not  permit  a  person,  acting  as  a  trustee,  to  create 
in  himself  an  interest  opposite  to  that  of  his  cestui  que  trust  or 
principal.  But  this  doctrine  is  inapplicable  to  the  case  of  a  fair 
bonajide  creditor,  who  became  so,  prior  to  the  assumption  of 
his  fiduciary  character.  In  such  a  case  he  is  entitled  to  claim 
the  full  amount  of  what  was  due  from  his  cestui  que  trusty  ^c. 
and  the  latter  has  no  right  to  inquire  how  much  the  former 
paid  for  it;  so  too,  the  trustee,  &c.  may  pursue  all  legal  reme" 
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dies  for  enforcing  payment  of  the  debt,  which  would  haTo  been 
open  to  him  if  be  had  not  become  a  trustee. 

It  is  8aid»  however,  that  the  declaration  of  trust  of  9d  July, 
1775,  contains  a  promise  to  discharge  this  Terj  debt  out  of  the 
trust  property,  as  soon  as  the  same  could  be  disposed  of.  But  it 
was  not  disposed  of,  and  there  are  the  strongest  reasons  for  be- 
lieving that  it  was  altogether  unsaleable. 

Independent  of  the  doubts  which  clouded  tiie  title,  it  would 
seem  sufficient  to  observe,  that  B.  Gratz  had  the  strongest 
temptations  to  sell,  and  even  to  sacrifice  this  property,  if  it  had 
been  possible  to  dispose  of  it  upon  any  terms. 

It  is  further  contended,  that  the  power  of  attorney  given  by 
6.  Crog^,  to  B.  and  M.  Gratz,  dated  the  lOth  of  July,  1772, 
oonstitnted  them  trustees  of  all  his  lands,  with  unlimited  power 
to  sell  them  and  to  pay  offhis  debts.  It  is  in  this  part  of  the 
case,  that  I  eiperience  the  difficulty  of  deciding  satisfactorily  to 
myself  in  consequence  of  the  antiquity  of  these  transactions, 
and  the  death  of  all  those  who  might  have  expluned  them. 
What  became  of  this  power  of  attorney,  and  why  it  was  never 
acted  upon,  are  questions  which  no  evidence  in  the  cause  ena- 
bles me  to  reserve.  There  are,  however,  strong  reasons  for 
presuming,  that  the  powers  vested  in  these  agents,  were  found 
unproductive  of  any  usefol  results;  and,  that  the  instrument 
which  bestowed  them,  was  afterwards  delivered  back  to  O. 
Croghan,  or  remaining  with  the  Gratzs  was  considered  by  all 
the  parties  as  a  blank  paper.  This  conjecture  is  strongly  coun- 
tenanced by  the  fact,  that  this  paper,  as  well  as  the  deeds  of 
May  1775,  was  found  amongst  the  papers  of  G.  Croghan,  after 
his  death.  These  very  deeds  fomish  themselves  the  most  per- 
suasive evidence  in  support  of  this  presumption.  For  if  the 
general  power  to  sell  the  whole  of  G.  Croghan's  lands,  con* 
tinned  in  force  up  to  the  year  1775,  there  could  have  been  no 
necessity  for  giving  to  one  of  those  agents,  an  autiiortty  to  sell 
a  pflft  of  them.  The  tact,  that  no  part  of  those  lands  was  sold 
by  the  agents,  or  by  Croghan  himself  without  a  complaint 
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having  been  uttered  by  the  latter,  that  appears,  is  nearly  con- 
clusive to  prove  that  thej  were  unsaleable* 

Another  point  insisted  upon  by  the  complainant-s  counsel 
under  this  head  is,  that  G*  Croghan  was  not  in  reality  a  debtor 
to  M'llvaine,  inasmuch  as  there  was  found  amongst  Croghan's 
papers,  a  bond  of  M'llvaine  to  him,  dated  the  5th  of  March,  1769, 
with  condition  thatM*!lvaine  should  by  a  certain  day  re*convey 
to  Croghan,  certain  lands  lying  in  Virginia,  which  Croghan  had 
conveyed  to  M'llvaine  in  trust  for  the  payment  of  a  particular 
debt,  or  in  case  it  should  not  be  in  his  power  to  make  such  con- 
veyance, then  to  pay  to  Croghan  the  sum  of  4002«  It  was  con- 
tended, that  this  bond  being  found  uncancelled  amongst  the 
papers  of  the  obligee,  proves  that  neither  of  the  conditions  had 
been  performed. 

The  short,  but  conclusive  answer  to  this  argument  is,  that  the 
condition  of  this  bond  was.  to  be  performed  in  the  year  1770, 
and  that  if  it  was  broken  by  the  failure  of  M'llvaine  to  make 
the  re*conveyance,  M'llvaine  became  in  that  year  a  debtor  to 
O.  Croghan  in  the  sum  of  400^  the  equivalent;  yet  Cro^^ian 
suffered  judgment  to  pass  against  him,  and  execution  to  issue 
in  the  year  1775,  after  which  he  lived  about  seven  years,  with-, 
out  having  brought  a  suit  on  the  bond,  or  asserted  in  any  man- 
ner whatever  a  right  to  the  money.  If  after  a  lapse  of  so  many 
years,  and  under  these  strong  circumstances,  the  Court  is  not 
bound  to  presume  against  the  existence  of  this  debt,  I  know 
of  no  instance  in  which  such  a  presumption  ought  to  be  made* 
If  in  truth  the  debt  was  really  due,  the  charge  of  n^lect  is 
latrly  imputable  to  Croghan,  but  not  to  his  executors.  Upon  the 
whole  I  am  of  opinion,  upon  this  point,  that  the  complainant 
is  entitled  to  no  relief. 

The  next  question  for  consideration  is,  whether  the  com- 
plainant is  entitled  to  call  upon  the  defendants  for  an  ac- 
count of  the  personal  estate  of  G.  Croghan,  which  came  to  the 
hands  of  B.  and  M.  Gratz,  his  executors,  or  which  they  might 
have  received? 
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As  to  the  estate,  of  which  an  inventoty  was  dnl j  retnmed,  it 
appears  that  the  whole  of  it  was  sold  and  accounted  for  by  Mr. 
Powel,  another  of  the  execators.  There  is  not  the  slighest  evi- 
dence that  any  of  the  testator's  lands  were  sold  by  his  execntors, 
and  the  charge  in  the  bill  that  sach  sales  were  made,  is  denied 
in  the  answer,  so  far  as  the  defendants  coald  deny  it.  The  only 
qvestion  therefore  is,  whether  an  account  ought  to  be  directed 
of  the  credits  stated  in  the  exhibit  E,,  taken  after  the  death  of 
G.  Croghan? 

The  bill  calls  upon  the  defendants  to  say,  whether  all  or  any 
of  these  debts  were  collected  by  the  executors.  In  their  answer, 
the  defendants  state,  that  they  do  not  know  or  believe,  that  any 
of  them  were  collected,  but  that  they  believe,  that  the  whole  of 
fhem  were  desperate  at  the  time  of  G.  Croghan's  death,  or  were 
merely  nominal,  being  unsupported  by  any  evidence  or  liable 
to  offsets,  to  their  full  amount  The  debts  contained  in  this  list, 
consist  of  specialities  and  notes  for  the  payment  of  money, 
bonds  with  collateral  conditions,  and  open  accounts.  The  com- 
plainant's counsel  contend,  that  it  is  incumbent  on  the  defen- 
dants, to  show,  that  these  debts  were  desperate  or  not  due,  or 
that  the  executors  used  due  diligence  to  recover  them  and  were 
unable  to  do  so;  that  having  failed  to  establish  either  of  these 
grounds  of  excuse,  the  executors  became  personally  liable  for 
the  amount  of  those  debts. 

If  I  thought  that  by  directing  an  account,  the  auditor  could 
throw  any  light  upon  this  subject,  which  does  not  appear  in  the 
present  state  of  the  cause,  I  might  feel  it  a  duty  to  make  such 
an  order.  But  it  is  manifest  from  the  answer  and  exhibits  now 
before  the  Court,  that  the  defendants  can  furnish  no  further  ex* 
planations,  than  they  have  already  given;  and  it  would  therefore 
be  improper  to  expose  the  parties  to  this  additional  expense. 

The  question  is,  whether  bnder  all  the  circumstances  of  this 
case,  the  defendants  ought  to  be  compelled  to  account  for  the 
credits  stated  in  exhibit  E.?  And  this  I  am  now  prepared  to  de- 
cide. 
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What  are  those  drcumataQcea?  Gt  Crogfian  died  in  the  year 
178£,  at  which  time  almost  the  whole  of  theae  debts,  which  weihi 
not  specialties,  were  barred  bj  the  act  of  limitation;  and  the 
most  modem  of  even  the  specialties,  had  been  due  nine  or 
ten  years*  Thongh  a  very  large  land-hdder,  it  is  most  obyious 
that  Croghan  was  always  in  want  of  money  and  was  considera* 
bly  involved  in  debt.  The  power  of  attorney  to  B.  and  M.  Grata? 
in  1772,  and  the  subsequent  deeds  of  trust,  together  with  exhi- 
bit F.  afford  strong  evidence  of  these  facts*  B*  and  M*  Gratx  were 
at  all  times  his  creditors,  and  were  therefore  under  the  strongest 
temptation  of  interest,  not  only  to  sell  his  lands,  but  to  collect 
these  debts*  The  necessities  of  Croghan  were  such  as  to  stimulate 
him  during  his  life  to  similar  exertions,  and  to  withhold  indul- 
gencies  from  his  debtors*  Upon  what  other  ground  can  we  ao* 
count  for  the  failure  of  all  these  parties  to  collect  these  debts, 
than  this;  that  for  some  reason  or  other,  payment  of  them  could 
not  be  enforced? 

Soon  after  the  death  of  Croghan,  colonel  Prevost,  residuary 
devisee  by  marriage  with  his  only  child,  came  to  Pennsylva- 
nia; where  he  resided  for  some  years,  and  interfered  so  exten- 
sively in  the  affairs  of  the  estate,  with  the  free  consent  and  ap- 
probation of  B.  and  M.  Gratz,  that  he  would  appear  from  his 
correspondence  with  those  gentlemen,  to  have  been  the  active 
and  they  merely  the  nominal  executors.  So  early  as  the  year 
1784,  he  called  upon  the  executors  for  a  statement  of  the  affairs 
of  the  estate,  and  no  doubt  received  it,  as  we  hear  ot  no  com- 
plaint from  him  against  these  executors  at  any  time;  bat  on  the 
contrary  they  appear  throughout,  to  have  possessed  his  entire 
confidence  and  friendship.  There  is  every  reason  to  believe 
tiiat  he  had  at  all  times  free  access  to  the  papers  relating  to 
the  estate,  and  made  such  use  of  them  as  he  thought  proper* 
After  aiding  the  executors  for  ten  or  eleven  years  to  wind  up 
the  business  of  the  estate,  he  withdrew  altogether  from  further 
participation  in  their  duties,  intimating  his  opinion,  that  any 
further  exertions  would  be  unavailing,  8uch  appears  most  clear- 
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Ij  to  hftTe  been  the  a|iioioii  of  the  execvtors,  who  it  appears 
wetie  obliged  to  adrance  their  own  oMUiej  for  the  anall  sanw 
Beceasarj  for  prosecatiiig  sach  raits  as  were  institated,  and  for 
defraying  their  travelling  expenses.  From  die  jear  179S,  we  hear 
no  more  of  c<4oael  Prevosty  and  in  the  jear  1812»  ihirtj  jears 
after  Ae  death  of  G.  Croghan,  this  sait  was  hrouglit.  If  there 
eyer  was  a  case,  where  presumptions  oaght  to  be  made  in  &• 
Tonr  of  executors,  this  is  surely  one.  If  colonel  Prevost  had  been 
under  any  disability  io  investigate  the  conduct  of  those  gen- 
flemen,  or  if  he  had  been  denied  information  necessary  far 
him  to  possess,  different  considerations  would  have  resulted. 
But  no  such  disability  or  ignorance  is  even  pretended,  and  I 
therefore  feel  myself  compelled  io  say,  that  the  circumstances 
of  this  case  do  so  fully  support  the  allegations  of  the  answer 
in  relation  to  these  debts,  that  an  account  ought  not  to  be  di- 
rected. 

Under  this  head,  it  may  be  proper  to  notice  a  claim  which 
was  made  by  the  complainant's  counsel,  though  not  seriously 
pressed,  in  relation  to  a  tract  of  land  purchased  by  M.  Chmtz 
at  a  sheriff's  sale,  under  a  judgment  and  execution  of  one 
Spears;  for  the  profit  made  upon  which,  it  was  contended  the 
defendants  ought  io  account. 

But  I  conceive  that  the  rule  laid  down  in  respect  to  the  Te- 
nederah  lands,  do  not  apply  to  this  case.  I  know  of  no  principle 
of  equity  which  will  invalidate  the  title  of  a  trustee  to  land, 
which  the  law  has  taken  out  of  his  hands,  and  which  he  pur- 
chased from  one  appointed  by  the  same  authority  to  sell  it. 
This  is  precisely  like  the  case  of  an  executor,  who  purchases 
at  a  sheriff's  sale  the  personal  property  of  his  testator,  seized 
and  sold  under  execution,  'fhe  reasons  which  forbid  a  trustee 
fi^m  purchasing  the  trust  property,  where  he  himself  is  the 
seller,  do  not  apply  to  such  a  case. 

An  account  has  also  been  asked  of  18,580  acres  of  land, 
which  were  conveyed  by  G.  Croghan  to  M.  Gratz,  by  deed  dat- 
ed the  89th  of  April,  1779,  under  a  suspicion  which  the  conn- 
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8el  entertain,  that  this  sale  was  not  a  real  one.  The  answer  to 
this  claim  is,  that  there  is  not  the  slightest  evidence  to  coun- 
tenance this  suspicion;  and  there  is  no  reason  for  supposing 
that  a  reference  to  the  auditor,  will  throw  anj  additional  light 
on  this  subject. 

I  shall  therefore  decree  an  account  of  the  profits  made  by  M. 
Gratz,  upon  the  purchase  and  sale  of  the  Tenederah  land,  with 
interest  thereon,  allowing  to  the  defendants  all  just  discounts, 
and  dismiss  the  bill  as  to  all  the  other  matters  contained  in  it. 


After  the  decree  was  pronounced  in  the  above  case,  the  de- 
fendants applied  for  a  re-hearing,  upon  the  ground  of  after  dis- 
covered evidence.  The.  affidavit  stated,  that  since  the  decree,  the 
defendants  upon  examining  the  papers  in  their  possession,  were 
led  to  conclude  that  a  Mr.  Symons  of  Baltimore  might  know 
something  in  relation  to  the  Tenederah  land,  in  consequence  of 
which  they  had  called  on  him  and  obtained  his  affidavit  This 
affidavit  states  that  G.  Croghan  knew  that  those  lands  were 
purchased  by  M.  Gratz.  Cases  cited  against  the  motion;  2  Freem. 
31.,  1  Hen.  and  Mun.  177.,  Cooper's  Eq.  Prac.  91. 

WaxkingUm^  J.  I  feel  the  strongest  disposition  to  grant  this 
motion  because  I  am  satisfied  that  the  justice  of  the  case  would 
be  promoted  by  it.  But  I  should  deviate  so  far  from  well  esta- 
blished rules,  and  should  open  a  door  to  such  glaring  inconve- 
niencies,  that  I  dare  not  indulge  this  inclination.  The  means 
whence  this  information  was  obtained,  leading  to  this  newly 
discovered  evidence,  have  been  in  the  possession  of  the  defen- 
dants from  the  time  when  this  suit  was  instituted;  and  their  not 
obtaining  the  evidence,  in  time  for  the  hearing,  arose  from  the 
inattention  or  mis|udgment  of  the  defendants,  neither  tf  which 
is  sufficient  tt  entitie  the  party  to  a  re-hearing. 
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Bill  in  equity  for  the  tpeeifie  perforoianee  ofa  parol  agreement 

If  the  agreement  admitted  bj  the  answer  differs  from  that  itated  m  the  bill,  the 
ptabtiffeeniiot  hare  a  deeree,  nnleai  he  ean  prove  the  eootraet  cJSmnde. 

Under  what  earaumttanees  equity  will  ivfiite  to  decree  a  apeeifie  peifaifaanac. 

A  Court  of  Equity  will  not  eompel  the  spcoifie  |ierformanoe  ofa  (nrol  agreement 
to  convey  lands,  in  a  ease  in  whieh  he  who  asks  the  assistanee  of  the  Court,  is 
charged  with  unfair  conduct  in  relation  to  the  contract  which  he  seeks  to  en- 
force; but  will  turn  the  party  away  &om  thatybrvm,  and  leave  falm  to  his  legal 
remedy. 

The  same  eonstmciion  must  be  given,  and  the  aaau  eoniogneocaa  will  fiiHow 
from  verbal  represeotationi,  made  at  the  time  of  a  parole  agreement,  a%  had 
they  been  inserted  in  a  written  agreement,  a  Court  of  Equity  would  assign  to 
them* 

In  a  ittit  for  a  apedfte  perforasance  of  a  parol  agreeasent  to  convey  lands, 
although  the  defendant  answer  and  admit  the  agroemant,  he  may,  ■evcrtfaa- 
less,  protect  himself  against  a  performance  of  it,  by  pleading  the  statute  of 
frauds. 

Part  performance  has  no  other  effect,  except  that  the  plabtiff  is  thereby  let  b 
to  prove  the  agreement  ofiioidb,  where  it  is  not  confessed. 

1  HIS  case  was  argued  at  the  last  term,  and  was  kept  under 
advisement,  until  the  present  term,  when  the  following  opinion 
was  delivered. 

*  1  hare  was  no  eoort  held  at  Trenton  m  April,  1817. 
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WMHJJTGTOJ^.  J.  The  object  of  this  bUl  is  to  obtain  the 
specific  jierfonnance  of  a  parol  agreement,  entered  into  between 
the  complainant  and  the  defendant,  on  or  about  the  24th  of 
Jnly  1786,  for  the  conveyance  of  a  tract  of  land,  called  Peath^ 
NoMom  Farm^  in  the  state  of  New  Jersey. 

It  appears  by  the  all<^tions  in  the  bill  and  the  acknow- 
lodgments  in  the  answer,  that  on  the  IGth  of  December,  1785, 
a  written  agreement  was  entered  into  between  the  defendant 
and  one  Henry  C.  Baker;  by  which  the  defendant  bound  him* 
self  to  sell  to  Baker,  this  farm;  containing  about  730  acres,  for 
the  price  of  %L  per  acre,  to  be  paid  in  the  following  manner, 
yiz:  250i.  on  the  25  th  of  December  in  the  same  year;  1250L 
on  the  1st  of  March  1786,  when  Baker  was  to  receive  posses* 
sion;  lOOOL  on  the  1st  of  March,  1787,  when  a  conveyance  was 
to  have  been  made;  and  lOOOL  on  the  1st  of  March,  1788.  All 
tile  above  snms  were  to  be  without  interest,  until  after  the  re- 
spective periods  when  tiie  payments  were  to  be  made.  The 
residue  of  the  purchase  money  was  to  be  paid  in  annual  instal- 
ments, of  1000  dollars  on  the  1st  of  March  in  the  succeeding 
years,  and  for  securing  the  same.  Baker  was  to  give  a  mortage 
on  the  farm. 

The  answer  admits,  that  between  the  time  of  making  the 
said  agreement,  and  the  25th  of  March,  1786,  Baker  paid  to 
the  defendant  at  different  periods,  in  part  performance,  the  sum 
of  9Sli.  Is.  9d. 

On  the  25th  of  March,  1786,  Baker  and  the  complainant  en- 
tered into  written  articles,  by  which  Baker  agreed  to  sell  this 
fivm  to  the  complainant,  and  to  make  a  conveyance  of  the  same 
on  the  10th  day  of  the  succeeding  month.  The  consideration  was 
to  be  certain  real  property  in  Maryland,  New  Jersey,  and  Vir- 
ginia, a  house  and  lot  in  the  northern  liberties  of  the  city  of  Phi- 
ladelphia, and  bonds  and  notes  for  lOOOL  which,  in  the  opinion 
of  one  or  more  competent  judges,  should  be  deemed  to  be  good. 
On  the  14th  of  June,  1786,  a  third  contract  in  writing  was 
entered  into,  between  Baker,  the  complainant,  and  the  defen- 
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danty  whereby  it  was  agreed,  that  the  complainant  ihonld  pay 
to  the  defendant,  by  way  of  an  advance  on  the  part  of  Baker, 
the  sum  of  1950L  on  the  20th  day  of  the  succeeding  month,  on 
which  day,  Ihe  defendant  was  to  convey  Peach-blossom  Farm 
to  the  complainant;  and  to  enable  Baker  to  secure  the  defend- 
ant as  to  the  residne  of  the  purchase  money,  agreeably  to  the 
contract  of  the  16th  of  December  1785,  the  complainant  was  at 
tiie  same  time  to  convey  to  Baker,  the  real  property  mention* 
ed  in  the  contract  of  the  25th  of  March,  1786,  with  a  slight  vari- 
ation, and  also  to  deliver  to  him  bonds  and  notes,  such  as  compe- 
tent judges  should  pronounce  to  be  good,  to  the  amount  of  6001. 
as  also  a  bond  of  Francis  Baker  for  3,50OL;  all  which  property 
was  to  be  conveyed  and  assigned  by  Baker  to  the  defendant, 
for  the  purposes  aforesaid.  It  was  further  stipulated,  that  this 
last  agreement  should  not  affect  the  two  former  agreements, 
but  that  they  were  to  remain  in  full  force  if  this  agreement 
should  not  be  complied  with  by  all  the  parties  io  it* 

The  complainant  admits  in  his  bill,  that  he  was  unable  to  pay 
the  1950L  on  the  20th  of  July,  in  consequence  of  which,  he 
alleges  the  contract  of  the  14th  of  June  became  of  no  effect, 
and  was  so  declared  by  the  parol  agreement  which  this  bill 
Seeks  to  inforce*  It  would  seem,  nevertheless,  that  with  the 
above  variation  the  parties  to  the  agreement  of  the  14th  of 
June  prepared  themselves  to  fulfil  the  same;  as  it  appears,  that 
the  bonds  and  notes  for  lOOOL,  were  assigned  by  the  complain- 
ant to  Baker,  prior  to  the  20tfa  of  July,  1786^  and  that  deeds 
were  executed  by  him  for  the  real  property  mentioned  in  the 
said  agreement,  which  deeds  bear  date  on  the  said  20th  of  July, 
as  does  also  a  deed  from  the  defendant  to  the  complainant*  No 
delivery  however  was  made  of  this  latter  deed,  in  consequence 
BO  doubt  of  the  inability  of  the  complainant  to  perform  his 
part  of  the  contract 

We  are  now  brought  to  the  parol  contract  which  has  pven 
rise  to  this  controversy,  and  which  is  the  sole  basis  of  it. 

The  complainant  states  in  his  bill,  that  it  was  entered  into 
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on  or  about  the  d4th  of  July,  1786,  and  was  to  the  following 
effect:  First,  That  the  articles  of  the  14th  of  June  should  be 
cancelled;  Second,  that  the  defendant  should  execute  a  convey- 
ance of  the  Peach-blossom  Farm  to  the  complainant;  Third 
that  the  complainant  should  pay  the  defendant  lOOL  in  cash, 
give  a  mortgage  on  the  said  &rm  with  a  judgment  bond  for  the 
payment  of  6O0L  in  twelve  months,  give  his  own  bond  for  SSOL 
payable  on  the  25th  of  March  following,  and  his  four  promissory 
notes  for  lOOt.  each,  payable  in  90  days,  amounting  in  the  whole 
to  the  sum  of  1950L,  which  by  the  articles  of  the  14th  of  June 
was  to  have  been  paid  on  the  20th  of  July  following. 

Of  this  contract  the  complainant  has  produced  no  proof, 
bat  relies  upon  the  acknowledgments  contained  in  the  answer 
to  establish  it  It  remains  therefore  to  inquire,  whether  the 
contract  stated  in  the  bill  is  admitted  in  the  answer. 

The  answer  denies  in  general  but  positive  terms,  that  this 
agreement  was  entered  into.  But,  being  called  upon  to  state 
what  was  the  agreement,  if  the  same  should  not  be  truly  set 
forth  in  the  bill,  the  defendant  admits  that  on  some  day  near 
the  end  of  July,  or  the  beginning  of  August,  1786,  a  verbal 
agreement  was  concluded  between  the  complainant,  Henry  C* 
Baker  and  himself,  whereby  it  was  stipulated  that  the  articles 
of  the  14th  of  June  should  be  cancelled,  and  that  all  acts  done 
in  part,  performance  of  the  same  should  be  of  no  effect;— that 
the  complainant  should  pay  to  the  defendant  lOOL  in  cash- 
give  his  bond  for  S5QL  payable  on  the  25th  of  March,  1787-^ 
his  four  notes  for  100^  each,  payable  ninety  days  after  date, 
and  his  bond  for  6002,  payable  on  the  20th  of  July,  1787,  to  be 
secured  by  a  mortgage  on  Peach-blossom  Farm,  after  the  com- 
plainant should  obtain  a  titie  for  the  same.  The  answer  further 
states,  that  the  complainant  engaged  that  Baker  shoiild  mort- 
gage to  the  defendant  the  real  estate  mentioned  in  the  agree- 
ment of  the  25th  of  March,  1786,  and  should  assign  to  him  the 
bonds  and  notes  of  sundry  persons  in  New  Jersey,  to  the 
amount  of  lOOOL,  all  which  was  to  secure  to  the  defendant  the 
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pftjmeDt  of  the  residae  of  the  parekase  monej  for  the  aforeaud 
fium,  with  interest,  at  the  price  of  8L  an  acre,  at  the  periods 
and  on  the  terms  mentioned  in  Baker's  bond,  dated  the  90th  of 
July,  1796. 

Now,  if  this  answer  amoants  to  a  snbstantial  admission  of 
the  contract  alleged  in  the  bill,  it  must  be  conceded  that  the 
general  denial  of  that  contract  will  go  for  nothing.  Bat  it  is 
most  apparent,  that  the  contract  alleged  and  the  one  admitted 
vary  (rom  each  other  in  this  essential  particular,  that  the  former^ 
were  a  performance  of  it  to  be  decreed,  would  leave  the  de- 
fendant without  anj  securitj  but  the  personal  responsibilitj  of 
Baker  for  the  payment  of  the  balance  of  the  purchase  money. 
The  security  pronded  by  the  articles  between  Baker  and  the 
defendant  of  the  16th  of  December,  1785,  was  a  mortgage  of 
the  Peach-blossom  Farm,  which  Baker  could  not  give,  if,  ac- 
cording to  the  parol  agreement,  the  defendant  was  to  convey 
that  farm  at  once  to  the  complainant  According  to  this  agree- 
ment no  other  security  was  substituted,  and  the  complainant 
would  be  exposed  to  no  responsibility,  if  Baker  should  refuse 
to  mortgage  to  the  defendant  the  property  which  the  com- 
plainant had  bound  himself  to  convey  to  him,  by  their  contract 
of  the  S5th  of  March,  1786. 

The  defendant  on  the  contrary  asserts,  that  the  complainant 
undertook  that  Baker  should  give  him  a  security  upon  tbat  pro- 
perty for  the  performance  of  his  contract  of  the  16th  of  Decem- 
ber 1785  and  that  upon  the  performance  of  these  acts  by  the 
complainant,  and  by  Baker,  the  defendant  was  to  convey  the 
fiirm. 

There  is  another  diffmnce  between  the  two  contracts,  not  less 
material  than  that  just  noticed.  The  answer  states,  that  the 
real  property  to  be  conveyed  to  him  by  Baker  to  secure  the 
residue  of  the  purchase  money,  was  represented  by  the  com- 
plainant to  be  of  a  certain  value,  that  the  title  to  the  same  was 
unexceptionable,  and  as  to  the  bonds  and  notes,  that  he  would 
assign  the  same  to  Baker,  so  as  to  enable  him  to  recover  the 

(1) 


APRIL  TERM,  18ir.  86Jr 


•Mh 


Thompeon  va.  Tod. 

■■    ■  ■■  ^— ^— — ^— ^w— ■— — 1^ 


flttms  expressed  in  them.  The  bill  takes  no  notice  of  this  en- 
gagement, important  as  it  certainl j  was  to  the  security  of  the 
defendant* 

It  was  contended  bj  the  plaintiff's  counsel,  that  these  as* 
snrances  if  untrue  amounted  to  nothing  more  than  misrepre- 
sentations, and  ought  not  to  be  considered  as  forming  part  of 
the  contract  But  if  they  amounted  to  misrepresentations,  an 
abundant  reason  would  be  thereby  afforded  for  refusing  the 
aid  of  this  Court  to  carry  that  contract  into  specific  execution. 
A  court  of  equity  will  never  exert  this  extraordinary  branch  of 
its  jurisdiction,  in  a  case  where  the  party  who  asks  its  assist- 
ance, is  chargeable  with  unfair  conduct  in  relation  to  the  con- 
tract which  he  seeks  to  enforce,  but  will  turn  him  away  from 
that  forum,  and  leave  him  to  his  legal  remedy. 

But,  I  can  by  no  means  agree  that  these  representations, 
made  at  the  time  when  the  agreement  was  forming,  were  no 
part  of  that  agreement  If  the  contract  had  been  reduced  to 
writing,  it  surely  would  not  be  contended  that  such*statements» 
being  inserted  in  it,  would  not  have  amounted  to  covenants  on 
the  part  of  the  complainant  which  a  court  of  equity  would  re- 
quire to  be  fulfilled^  If  so,  the  same  construction  must  be  given, 
and  the  same  consequences  will  follow,  when  they  accompany 
a  verbal  contract  which  is  sought  to  be  enforced. 

If,  then,  the  contract  alleged  in  the  bill  is  neither  proved  nor 
admitted,  it  is  impossible  that  a  specific  performance  of  it  can 
be  decreed* 

But,  if  the  contract  were  admitted  as  it  is  stated  in  the  bill, 
there  are  other  insuperable  objections  to  the  complainant's  suc- 
cess. It  appears,  by  the  evidence,  that  the  property  which  was 
to  be  conveyed  to  the  defendant  to  secure  the  payment  of  the 
residue  of  the  purchase  money,  was  totally  insufficient  for  that 
purpose;  and  the  circumstances  attending  it,  which  are  in  proofs 
justify  the  imputation  of  unfairness  in  the  conduct  both  of  Baker 
and  of  the  complainant  The  house  and  lot,  for  instance,  in  the 
Northern  Liberties  of  Philadelphia,  were  encumbered  with  «f- 

3  C 


886  PENNSTLTANIA, 


Thoppwui  vf .  Tod. 


rearages  of  rents  to  their  full  valae.  Tbe  bonds  and  notes,  or 
most  of  tbem,  were  dispated,  if  not  altogether  irrecoTerabl^ 
and  the  Virginia  lands,  amoanting  in  quantity  to  upwards  of 
90^000  acres,  which  formed  the  Mk  of  tiie  property,  are 
proyed  to  have  been  barren*  unfit  for  cnltivatioa,  and  of  rtrj 
little  vahie.  A  knowledge  of  all  these  fiusts  is  fairly  dm^caUe 
npon  the  complainant,  from  the  correspondence  between  him  and 
Richani  Mason,  his  partner  and  agent,  which  appears  amongst 
die  exhibits.  Dot,  admit  that  the  security  to  whkb  the  defen- 
dant was  entitled,  had  been  adequate,  what  OYidenco  has  tbe 
com|f4ainant  given  of  performance  on  his  part  or  an  oflhr  to 
perform?  He  states  in  his  bill,  that  immediately  after  the  parol 
agreement  was  concluded,  he  sealed  and  delivered  tfie  mort- 
gage and  bond  for  60(tf.— -paid  the  lOO^i^  and  executed  his  obfi- 
gation  for  850L,  which  mortgage  and  bonds,  together  with  his 
four  notes  for  lOOL  each,  he  left  with  A.  Humphreys^  the  mu- 
tual agent  of  the  complainant  and  the  defendantp— That,  in  the 
evening  of  ^he  same  day,  he  executed  conveyances  to  Baker 
for  all  the  property  mentioned  in  the  contract  of  tiie  35th  of 
March,  and  that  Baker,  at  the  same  Hmh  executed  a  moHgage 
deed  of  the  said  property  to  the  defendant  agreeaUy  to  tiie 
contract  between  him  and  the  ddendant  and  delivered  the 
same  to  the  defendant  That  the  complainant  also  delivered 
to  tbe  defendant  bonds  and  notes  to  the  amount  of  lOOOL, 
which  the  defendant  selected  from  many  others,  after  several 
weeks  deliberation  and  inquiry,  agreeing  to  take  the  same  at 
lus  own  risk. 

These  all^ations  are  unsupported  by  any  evidence  in^the 
cause,  and,  if  not  altogether  denied  in  the  answer,  are  not  ad- 
mitted. In  respect  to  them,  the  answer  states,  that  soon  after 
the  contract  was  entered  into,  the  defendant  discovered  that 
tiie  whole  transaction  was  a  gross  fraud  concerted  between  the 
complainant  and  Baker,  who  at  that  time  was  inscdvait,  to  de- 
prive the  defendant  of  his  farm;  in  consequence  of  which,  ho 
refased  to  deliver  the  deed  for  the  same,  which  ho  had  previous* 
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ij  executed.  He  further  denies  that  Humphrejs  was  liis  agent, 
and  asserts,  that  the  conveyances  by  the  complainant  to  Baker 
ef  a  great  part  of  the  real  property,  were  defective,  and  that  no 
conveyance  of  the  same  iby  way  of  mortgage,  was  made  or  ten- 
dered to  the  defendant  by  Baker,  according  to  the  stipulations 
of  the  parol  agreement; — ^and  finally,  that  even  the  convey- 
aaoes  from  the  complainant  to  Baker,  and  the  assignment  of 
the  bends  and  notes,  were  made,  not  under  the  parol  agree- 
ment, but  under  the  written  contract  of  the  14th  of  June.  This 
latter  allegation,  if  it  required  to  be  supported  by  proof,  is 
atrongly  confirmed  bj  the  dates  of  the  conveyances  and  assign- 
ments, all  of  which  precede  <iie  day  fixed  by  both  the  com- 
plainant and  the  defendant,  as  that  en  which  the  parol  agree- 
ment was  made. 

N«t  only  is  there  an  absence  of  all  proof  that  the  complainant 
has  ever  ofiered  to  perform  this  contract,  but,  it  appears  from 
the  action  of  covenant  which  be  instituted  against  the  defen- 
daat,  in  the  same  year  tiiat  that  contract  was  entered  into, 
that  he  had  determined  to  abandon  it  altogetiier,  and  to  rely 
upon  the  written  articles  of  the  14di  of  June.  From  the  time 
tliat  suit  was  brought,  until  the  year  1811,  when  this  was  in- 
stituted, the  defendant  has  been  permitted  to  remain  in  the 
quiet  and  undisturbed  possession  of  hts  farm,  and  to  expend  his 
money  and  IMmur  upon  its  improvement,  without  a  whisper  of 
dmsatisfiictioQ  from  the  complainant,  so  far  as  appears  in  this 
*caase.  In  consequence  of  these  improvements,  and  the  extraor- 
dinary appreciation  in  the  value  of  real  property  generally, 
t)us  estate,  which  was  agreed  to  be  sold  in  1786,  for  Si,  an  acre, 
is  now  worth  eighty  dollars.  And,  under  all  the  above  cir- 
eumstsmces,  ought  a  court  of  equity  to  compel  the  defendant  to 
convey  this  estate  to  the  complainant,  and  receive  in  return, 
next  to  notiiing?  Such  a  decree,  I  oonfidentiy  believe,  would  be 
without  a  solitary  precedent  to  give  it  countenance. 

I  shall  add  a  very  few  w^itls  as  to  the  plea  of  the  statute  of 
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frauds,  which  I  think  is  a  complete  defence  against  the  prayer 
of  this  bill. 

That  an  opinion  at  one  time  prerailed,  that  on  a  snit  for  the 
specific  execution  of  a  parol  agreement  for  the  sale  of  land* 
the  defendant  must  either  confess  or  deny  the  agreement,  and 
that,  in  the  former  case,  the  plea  of  the  statute  of  frauds  would 
be  unavailing,  is  not  less  true  than  strange.  But  this  doctrine 
has  been  repeatedly  overruled,  (&)  and  it  is  now  the  settled 
rule  of  the  court,  that  although  the  ddendant  should  answer 
and  admit  the  agreement  as  stated  in  the  bill,  he  may  never- 
theless protect  himself  against  a  performance,  by  pleading  the 
statute*  But  even  the  condemned  doctrine  would  not  avail  the 
complainant,  since  the  contract  alleged  in  the  bill,  is  neither 
admitted  nor  proved. 

It  is  contended,  however,  that  the  statute  is  no  protection 
where  the  contract  has  been  in  part  performed.  Now  there  are 
two  insuperable  answers  to  that  argument,  as  applied  to  this  case. 
The  first  is,  that  part  performance  can  have  no  other  effect  than 
to  let  the  plaintiff  in  to  prove  the  contract  aliunde,  where  it  is 
not  confessed;  but,  in  this  case,  no  such  proof  has  been  given, 
and,  it  must  be  admitted,  that  if  the  contract  be  neither  admit* 
ted  nor  proved,  performance  cannot  be  decreed.  The  next  an- 
swer is,  that  although  it  should  be  admitted  that  under  all  the 
circumstances  of  this  case,  the  payment  of  a  part  of  the  pur- 
chase money  will  amount  to  a  part  performance,  still  it  should 
appear,  beyond  all  reasonable  doubt,  that  the  payment  was  un- 
derstood by  the  parties  to  have  been  so  made  and  intended* 
Now,  in  this  case,  the  payment  of  the  lOOZ.  is  not  proved  nor 
admitted  to  have  been  made  in  part  performance  of  the  verbal 
contract.  To  say  the  most  in  its  favour,  it  is  doubtful  whether 
it  was  made  with  a  view  to  that  contract,  or  to  the  contract  oi 
the  14th  of  June,  and  this  doubt  is  of  itself,  a  sufficient  answer 
to  the  argument  But,  I  think  there  are  stronger  reasons  for 

(6)  Cooper't  PlcadiDS*  i^6,  7.,  8  H.  BIm.  6d.»  2  Bron.  Ch.  Cuci»  503.,  4  Yei. 
f9.,  6  Yes.  549. 
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presuming  the  latter  than  the  former.  For,  since  it  is  clear 
that  the  conveyances  by  the  complainant  to  Bak^,  and  bj  Ba- 
ker to  the  defendant,  and  the  assignment  of  the  bonds  and 
notes,  were  done  in  part  execution  of  the  written  agreement; 
it  is  highly  probable  that  this  money  was  paid  on  the  20th  of 
July,  as  the  defendant  states  the  fact  to  the  best  of  his  recol- 
lection, in  part  of  the  1950^  agreckl  to  be  paid  on  that  day. 

Upon  the  whole,  I  am  of  opinion  that  the  plaintiff  is  not  en- 
titled to  the  relief  which  he  has  specifically  prayed  for. 

The  only  remaining  question  is,  whether  the  complainant  is 
entitled  to  any  other  and  what  relief?  He  claims  a  decree  for  the 
money  paid  to  the  defendant  by  H.  C.  Baker,  under  his  contract 
of  the  16th  of  December,  1785»  and  also  for  the  100^  paid  by 
the  complainant,  with  interest  upon  those  sums.  The  first  is 
altogether  inadmissible,  as  it  is  not  pretended  that  the  mo- 
ney paid  by  Baker,  belonged  to  the  complainant;  and  if  it  did, 
still  the  court  could  not  decide  that  fact  in  this  cause  to  which 
Baker's  representatiyes  are  no  parties. 

As  to  the  lOOL  paid  by  the  complainant,  he  is  entitled  to  a 
decree  for  that  sum,  with  interest  from  the  20th  of  July,  1786,. 
iMit  without  costs. 
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.If  the  ordinances  of  the  city  of  Philadelphia,  are  in  oolliaion  with  an  act  of  Con- 
grecty  the  former  most  pre  way.  The  laws  of  Congren,  made  in  pimuanee  of 
the  eonttltiilion  of  tlie  United  Statet,  are  the  iiipreme  law*  af  the  hmd,  uaf 
thing  in  the  eonatitation  or  laws  of  any  itate  BDt«ithitan4iiif  . 

Driving  a  carriage  throagh  a  populous  and  orowded  street  in  the  cily^  at  tiMk 
a  rate  or  in  snch  a  manner,  as  to  endanger  the  safety  of  the  inhabitants,  is 
an  imfietable  ofibnee  at  oommon  law,  and  amoants  to  a  breach  of  the  peace;  a 

'  eonstaUe  is  aathorised,  wlthoot  a  wamuit,  to  prevent  the  peaee  fraoi  heing 
thus  broken. 

The  act  of  Congress,  prahihitiQg  the  stoppage  of  the  mail,  is  not  to  be  so  eon; 
stmed  as  to  prevent  the  arrest  of  the  driver  of  a  carriage  in  which  the  mail 
is  carried,  when  he  is  driving  throagh  a  crowded  city  at  soch  a  rate  as  to  en- 

'    danger  the  lives  of  the  infaabitantib 

x  HIS  was  an  indictment  for  knowingly  and  wUfuIIy  retard* 
ing  the  passage  of  the  mail,  (a)  It  was  proved  that  the  defend- 
ants being  one  of  the  high  constables  of  the  city  of  Philadel- 
jihia^  did  on  one  occasion  stop  the  mail  stage  having  the  mail 
in  it,  in  its  passage  through  Market  street  to  the  post-office 
upon  the  ground  that  the  stage  was  going  at  an  immoderate 
rate*  so  as  to  endanger  the  lives  and  safety  of  the  citizens*  On 
another  occasion,  it  was  stopped  by  the  defendant  in  Chesnut 
street,  because  the  stage  body  containing  the  mail,  was  placed 
on  runners  in  consequence  of  the  ground  being  covered  with 
snow,  and  no  bells  were  placed  on  the  horses. 

The  evidence  offered  by  the  defendant  was  very  strong,  to 
prove  that  the  stage  was  passing  very  rapidly  through  Market 
street,  at  tiie  time  it  was  stopped  by  the  defendant;  some  of  the 
witnesses  supposed  it  to  be  at  the  rate  of  eight  or  nine  miles 
an  hour. 

The  defendant  justified  his  conduct  under  an  ordinance  of 
the  city,  which  subjected  every  person  to  a  fin^  who  should 

(a)  Laws  United  States,  vol.  iy.  pi^  892. 
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drive  at  an  iminoderate  rate  in  tlie  eity,  io  as  to  endanger  tbe^ 
citi2«n8  tiiereof,  or  who  shonkl  drife  a  carriage  on  rannertf 
without  bdla  to  the  horses. 

It  was  contended  bj  the  defendants  counsel,  that  this  ordi- 
nance afforded  a  complete  justification  to  the  constable;  or,  if 
not,  that  the  driving,  in  a  populous  street  in  such  a  manner  as 
to  endanger  the  safety  of  the  inhabitants,  amounted  to  a  breach 
of  the  peace  at  common  law,  in  which  case,  the  constable  is  atf • 
thorised,  without  warrant  to  arrest  the  party,  and  if  he  can  to 
prevent  the  mischief  which  seems  to  be  threatened.  If  so,  the 
act  of  Congress  ought  uot  to  be  so  construed  as  to  render  it 
criminal  in  any  person  to  prevent  a  mail  driver  from  breaking' 
the  peace,  because  a  stoppage  of  the  mail  may  be  the  conse*- 
quence  of  such  prevention.  Such  a  stoppage,  it  was  contended, 
is  not  within  the  meaning  of  the  law.  It  should  be  some  act 
performed  with  the  intention  to  stop  tiie  mail,  and  not  one 
where  the  stoppage  of  the  mail  is  the  consequence  of  a  lawful 
act. 

Secondly.  It  was  urged,  that  there  is  no  part  of  the  consti^ 
tntion  which  authorises  Congress  to  pass  laws  ts  punish  acts 
of  this  kind;  and  if  the  law  be  constitutional,  then;  Thirdly,  it 
was  insisted,  that  the  d5th  section  of  the  law,  vests  the  juris* 
diction  in  cases  of  this  kind  in  the  state  courts,  and  tiiat  c(HW 
sequentiy  this  court  has  not  jurisdiction. 

WJ8HU^rGT0J>r,  J.  It  is  unnecessary  at  flna  time  to  en- 
ter into  an  examinatiim  of  the  objections  made  to  the  consti- 
tutionality of  this  law,  and  to  the  jurisdictimi  of  this  court,  as> 
the  defendant  may  have  the  full  benefit  of  them  on  a  motion  in 
arrest  of  judgment,  if  the  verdict  should  be  i^nst  him,  and 
Aere  should  be  any  thing  in  the  objections.  I  shall  mtftly^ 
observe  for  the  present,  that  by  passing  *them  over,  it  is  not  to 
be  understood  that  the  Court  means,  in  any  respect,  to  counte- 
nance them. 

If  the  ordinance  of  the  city  is  in  collision  with  the  act  of 
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CongresBy  there  can  be  no  question  bat  that  the  former  must  gire 
way.  The  constitution  of  the  United  States,  and  the  laws  made 
in  pursuance  thereof,  are  declared  by  the  constitution  to  be  the 
supreme  law  of  the  land;  and  the  judges  both  of  the  federal 
and  state  courts,  are  bound  thereby,  any  thing  in  the  constitu- 
tion or  laws  of  any  state,  to  the  contrary  notwithstanding. 

But,  there  b  in  truth  no  collision  between  thb  ordinance 
and  the  act  of  Congress  on  which  this  indictment  is  founded* 
If  the  mail  carrier  should  violate  the  ordinance,  the  act  of  Con- 
gress does  not  shelter  him  from  the  penalty  imposed  by  the 
ordinance.  But  the  ordinance  does  not  authorise  any  officer  to 
stop  the  mail,  and  consequently  he  cannot  justify  his  having 
done  it,  under  that  ordinance. 

The  defendant's  counsel  have  then  resorted  to  the  common 
law,  which  authorises  a  constable,  without  a  warrant,  to  prevent 
a  breach  of  the  peace;  and  it  is  contended,  that  for  any  person 
to  drive  through  a  populous  city,  at  such  a  rate  as  to  endanger 
the  lives  or  the  safety  of  the  inhabitants,  amounts  to  a  breach  of 
the  peace. 

This  view  of  the  subject  presents  two  questions.  First,  Was 
the  nuul  carrier  in  the  act  of  breaking  the  peace,  at  the  time 
when  he  was  stopped  by  the  defendant;  and  if  he  was,  then» 
secondly,  would  this  fact  excuse  him  under  a  fair  interpreta- 
tion of  the  law  under  consideration. 

As  to  the  first  question  the  Court  is  of  opinion  that  driving  a 
carriage  through  a  crowded  or  populous  street,  at  such  a  rate  or 
in  such  a  manner  as  to  endanger  the  safety  of  the  inhabitants, 
IB  an  indictable  offence  at  common  law,  and  amounts  to  a  breach 
of  the  peace*  But,  whether  in  the  two  cases  stated  in  this  in- 
dictment, the  mail  carrier  so  conducted  himself  as  to  come  with- 
in this  principle,  is  a  question  proper  for  the  jury  to  decide.  If 
they  decide  this  fact  affirmatively,  then  upon  the  principles  of 
the  common  law,  the  constable  was  authorised  without  a  war- 
rant, to  prevent  the  peace  from  being  broken. 

The  scicond  question  will  depend  upon  the  fair  construction 

(1) 
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of  the  act  of  Congresa,  and  we  are  of  opinion  that  it  ought  not 
to  be  80  coDBtnied  as  to  shield  the  carrier  against  this  preven- 
tive remedy^  because  a  temporary  stoppage  of  the  mail  may  be 
the  consequence.  Suppose  the  officer  had  a  warrant  against  a  feioa 
who  had  placed  himself  in  the  stage,  or  that  the  driver  should 
oommit  murder  in  the  street  in  the  presence  of  an  officer,  and 
then  place  himself  on  the  box;  could  it  be  contended,  that 
the  sanctity  of  the  mail  would  extend  to  protect  those  persona 
against  arrest,  because  a  temporary  stoppage  of  the  mail  would 
be  the  conseqaence?-*we  think  not*  It  could  not  be  said  in  any 
of  those  cases,  that  the  act  amounted  to  a  wilful  stoppage  of 
the  niaiL 

VerdM  not  guiUg. 


3D 
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Gray  and  Osgood  vs.  Jambs,  Odion  and  Wilson* 

Aetjoo  for  the  violatioQ  of  a  patent  right 

Where  two  maehines  are  ntbMtantiaUy  the  same,  and  operate  in  the  tame  mw- 
ner  to  produee  the  tame  kind  of  result,  they  most  be  in  principle  the  tame. 

If  an  invention  for  which  a  patent  has  been  obtained,  is  improved  bj  any  person 
other  than  the  patentee,  the  inventor  of  the  original  machine  has  no  right 
to  use  the  improvements;  and  the  inventor  of  the  improvements  hat  no  right 
to  use  the  orifirinal  machine,  without  the  Ueense  of  the  patentee. 

A  patent  '*  for  an  improvement  in  the  ait  of  making  nails,  by  meanu  of  a  maehloe 
'*  which  cats  and  heads  the  nail  at  one  operation,**  it  not  a  grant  of  an  ab- 
stract principle,  nor  is  it  the  grant  of  the  different  parts  of  any  machine;  hot 
of  an  improvement  applied  to  a  practical  use,  effected  hj  a  eombinatiaD  of  va- 
rioas  mechanical  (lowen  to  produce  a  new  result.        / 

It  it  not  sufficient  to  invalidate  a  patent,  that  the  tpeoication  it  materially  de- 
fective, unless  the  patentee  intended  by  coocealmen^of  parts  of  the  machine  to 
deceive;  and  where  practical  mechanics  are  enabl^  to  tupply  any  omisaions  in 
the  specification,  such  an  intention  will  not  be  presumed. 

(^re:  If  in  an  action  for  the  violation  of  a  patent  right,  where  the  general  itsae 
hat  been  pleaded,  it  it  competent  to  the  defendant  to  give  in  evklcnce  that  the 
machine  it  utelett,  and  hat  been  abandoned. 

After  a  patent  it  granted  for  an  invention  or  ditcovery,  the  disuse  of  it  by  the 
patentee  is  not  an  abandonment  of  the  rights  of  the  patentee  to  the  same,  but 
they  continue  for  fourteen  years  from  the  date  of  the  patent. 

It  is  the  duty  of  the  jury,  should  their  verdict  be  in  favour  of  the  plaintiff  in  an  no- 
tion for  the  violation  of  a  patent  right,  to  find  the  aetoal  damages  tottaned 
by  the  plaintiff,  which  the  Court  will  treble. 

1  HIS  was  an  action  for  a  yiolation  of  the  plaintiffs'  patent 
right,  for  an  improvement  in  the  art  of  cutting  and  heading 
nails  bj  one  operation. 

The  specification  which  is  part  of  the  patent,  describes  the 
machine  to  consist  in  an  upright  and  permanent  jaw,  and  a 
moveable  jaw,  united  by  a  pivot  at  the  top,  representing  a 
vice;  in  each  jaw  there  is  a  cutter  fixed,  to  nip  the  bar  of 
iron  to  the  size  of  the  nail,  a  griping  die  to  hold  the  iron,  until 
the  head  is  made,  bj  what  is  called  a  set  or  heading  die*  which 
is  placed  below.  The  power  which  effects  and  completes  thia  ope- 
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ration,  ig  generated  by  a  lever  ef  the  first  order,  parsing  through 
a  mortice  made  in  the  standing  jaw  which  acts  upon  a  t<^le  or 
doable  joint  connected  with  the  moving  jaw  of  the  vice,  which 
in  its  first  movement  compresses  the  jaws  so  as  to  cut  the  iron, 
and  then  as  it  is  further  depressed,  forces  up  the  set  and  com- 
pletes the  nail  by  heading  it 

This  invention  was  made  by  Jacob  Perkins,  some  time  in  the 
year  1798,  who  on  the  24th  of  July  of  that  year,  assigned  his 
right  to  the  same  to  Guppy  and  Armstrong,  to  whom  a  patent 
was  granted  the  14th  of  February,  1799,  and  on  the  14th  of  De- 
cetfber,  1801,  Guppy  and  Armstrong  assigned  the  patent  to 
the  plaintiffs. 

The  machine,  which  it  was  proved  had  been  used  by  the  de- 
fendants prior  to  the  expiration  of  the  patent  to  Guppy  and 
Armstrong,  was  invented  by  Jesse  Read,  who  obtained  a  pa- 
tent for  the  same  in  February  1807*  It  consisted  of  the  two 
jaws  of  a  vice,  the  one  fixed  and  the  other  moveable,  with  cut- 
ters inserted  in  each  for  cutting  off  the  iron,  intended  for  the 
nail,  and  griping  and  heading  dies  for  holding  and  heading  i^^ 
These  jaws  are  united  by  a  pivot  below,  in  consequence  of 
which,  a  lever,  of  the  second  order,  is  used  to  generate  the 
power,  being  forked  and  embracing  the  two  jaws,  which  are 
compressed  together  by  a  friction  roller,  fixed  between  the 
forks  of  the  lever,  which  acts  on  an  inclined  surface  of  the 
moveable  jaw. 

It  was  proved  by  witnesses  that  more  than  200  pounds 
of  iron  were  made  into  nails  by  Perkins's  machine  which  was 
erected  by  Guppy  and  Armstrong  at  their  works  at  Amesbury; 
that  for  the  want  of  machinery  to  force  the  piece  of  iron  down 
into  the  griping  die,  the  machine  would  clog  if  an  attempt  were 
made  to  work  it  with  rapidity,  and  on  this  account  it  would 
not  make  more  than  thirty  or  forty  nails  in  a  minute;  in  conse- 
quence of  this  defect,  it  was  altogether  abandoned  by  Guppy  and 
Armstrong,  and  it  did  not  appear  that  Perkins'  machine  had 
been  ever  used  afterwards  by  any  person. 

All  the  defects  in  this  machine  were  cured  in  Read's.  In  the 
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ktter  then  was  a  fcrang  slide,  which  inataatly  renofved  the 
iriece  of  cut  iron  into  the  gripiBg  die  and  thna  enabled  the  an- 
ehine  Ut  operate  with  ali  the  rapidity  that  it  was  capable  of,  in- 
aomnch  that  it  haa  made  in  one  working  day  to  the  amoont  «f 
1500  ponada  of  nails,  and  upwards  of  200  naib  in  a  minnte. 

From  the  models  of  the  two  machines  eihihited  in  Coart,  it 
appeared  that  independent  of  the  difference  in  the  position  of 
the  two  machines,  of  the  levers,  the  friction  roller  on  the  in- 
clined plane  instead  of  the  toggle  joint  and  the  forcing  slide, 
there  were  others  which  gare  to  Read's  a  preference  over  Per- 
kins's. For  instance,  in  theformer  the  dies  were  in  contact  nearly 
with  each  other  and  with  the  cutters;  they  are  visible,  csn  be 
easily  taken  out  and  sharpened  or  otherwise  repaired  without 
taking  the  machine  to  pieces;  whereas  in  Perkins's  the  dies  were 
at  such  a  distance  from  the  cutters,  that  the  witnesses  supposed 
the  piece  of  iron  might  not  always  fall  regularly  into  the  dies; 
and  the  cutters  and  dies  being  concealed  in  the  jaws,  they 
could  not  be  taken  out  and  sharpened  and  adjusted,  bat  by 
taking  the  madiine  ts  pieces  and  wasting  much  time. 

It  was  proved  by  many  witnesses  examined  on  the  part  of 
the  plaintiffs,  that  the  two  machines  were  precisely  the  same 
in  principle,  and  that  from  an  inspection  af  the  specificatioa 
and  drawing,  they  or  any  artist  skilled  in  nail  machinery  might 
make  the  machine. 

The  defendants  examined  a  number  of  witnesses,  who  stated 
that  they  considered  the  two  machines  to  be  different  in  prin- 
ciple from  each  other,  and  diat  from  the  specMcation  and  draw- 
ings, they  should  not  know  the  form  of  ftue  cutters  and  dies,  or 
where  or  how  to  fix  them,  as  nothing  in  relation  to  their  form 
or  situation,  positive  or  relative,  is  stated  in  the  specification 
or  appears  in  the  drawings. 

The  defendants  produced  a  number  of  patents,  for  cutting 
and  heading  nails  at  one  operation,  all  prior  to  Perkins's  disco- 
very, wi^  the  specifications  and  drawings;  but  not  a  single 
witness  was  examined  to  explain  them,  so  as  to  show  the  pria- 
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ciple  OB  which  they  o|»erated>  nor  did  it  app^r  in  evidence,  that 
toy  machines  for  cutting  and  heading  nails,  at  one  operation^ 
had  ever  been  erected  or  used  prior  to  Perkins's;  except  that 
one  witness  said  he  had  seen  in  the  year  1797,  a  machine 
like  Perkins's,  invented  by  Rodgers,  which  cat  and  headed  naib 
at  one  operation,  but  no  particular  description  of  it  was  given. 

It  was  contended  by  the  defendants'  counsel.  First,  that  Per- 
kins is  proved  not  to  have  been  the  original  inventor  of  this  ma- 
chine. 

Second.  That  the  two  machines  are  entirely  different  in  prin- 
ciple from  each  other. 

Third.  That  the  patent  is  for  the  whole  machine,  which  com- 
prehends the  lever,  and  the  other  parts  of  the  machine,  of  which 
it  is  agreed  Perkins  was  not  the  inventor.  That  the  patent  there* 
fore  is  broader  than  the  invention,  and  is  therefore  void. 

Fourth.  That  Perkins's  machine  was  altogether  useless,  and 
was  abandoned. 

Fifth.  That  the  specification  is  not  aufficieatly  precise  within 
&t  words  of  tiie  law.  (a) 

fFJtSHUWTOAr,  J.  charged  tiie  jury.  Many  defences  have 
been  set  up  to  this  action,  each  of  which  will  require  a  distinct 
consideration.  I  shall  derange  somewhat  the  order  in  which  the 
points  have  been  argued,  and  present  first  to  the  consideration 
of  the  jury,  that  which  is  involved  in  the  general  issue.  First,  it 
is  denied  that  ttie  defendants  have  at  any  time  used  the  machine 
iut  which  a  pateat  was  granted  to  Guppy  and  Armstrong.  It  is 
IDot  denied,  that  the  defendants  have  used  a  machine  for  cutting 
^sad  heading  nails  at  one  ^operation,  but  it  is  contended  that  that 
machine  is  different;  not  only  in  form,  but  in  principle  from 
the  plaindls'  machine. 

What  consitutes  a  difference  in  principle  between  two  ma- 
chines, is  frequently  a  question  of  difficulty  more  especially  if 
the  itifference  in  form  is  considerable,  and  the  machinery  com- 

(a)  Ball.  Km  Pritis  77.,  2  H.  Blac.  470. 463. 
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plicated.  But  we  think  it  may  safely  be  laid  down  as  a  general 
rule,  that  where  the  machines  are  substantially  the  same,  and 
operate  in  the  same  manner,  to  produce  the  same  result,  they 
must  be  in  principle  the  same.  I  say  subgtantiallyf  in  order  to 
exclude  all  formal  difterences;  and  when  I  speak  of  the  same 
result,  I  must  be  understood  as  meaning  the  same  kind  of  re- 
sult though  it  may  differ  in  extent.  So  that  the  result  is  the 
same  according  to  this  definition,  whether  the  one  produce  more 
nails,  for  instance,  in  a  given  space  of  time  than  the  other,  if 
the  operation  is  to  make  nails. 

The  application  of  this  rule  will  be  more  obvious  and  'better 
understood,  by  dissecting  the  machine  invented  by  Perkins,  and 
afterwards  the  machine  which  the  defendants  have  used. 

In  the  former,  we  find  the  two  jaws  of  a  vice,  the  one  fixed 
and  the  other  moveable  on  a  pivot  at  the  top,  which  connects 
them  together.  In  each  of  these  jaws  is  fixed  a  cutter,  the  use  of 
which  is  to  cut  off  from  the  bar  of  iron  as  much  as  will  be  ne- 
cessary to  form  the  nail,  which,  being  separated,  falls  by  its 
own  gravity  into  a  die,  which  holds  it  by  a  firm  gripe  until  the 
head  is  formed,  by  what  is  called  the  set  or  heading  die.  The 
power  which  produces  this  double  operation,  is  a  lever  of  the 
first  order,  acting  upon  a  to^le  joint  which  compresses  the  two 
jaws,  and  consequentiy  the  cutters  together  and  also  raises  the 
set,  in  such  a  manner  as  to  head  the  nail.  But  the  indole  is 
performed  by  the  same  movement  of  the  lever. 

It  is  impossible  to  describe  the  parts  of  the  defendants'  ma- 
chine, and  its  operation,  without  using  the  same  expressions,  ex- 
cept that  his  is  inverted,  the  pivot  of  the  vice  being  below,  and 
a  lever  of  the  second  order  embracing  the  jaws  with  a  friction 
rolled,  acting  on  an  inclined  plane  made  on  the  moving  jaw  of 
the  vice,  instead  of  the  lever  of  the  first  order,  and  the  toggle 
joint  But  it  is  in  full  proof,  that  these  differences  as  to  the  lever 
and  the  friction  roller,  are  the  necessary  consequences  of  the 
machine  being  inrerted.  After  having  made  this  comparison 
and  ascertained  the  mode  of  operation  by  each  machine,  con- 
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nected  with  the  result  of  each,  the  jurjr  caD  find  little  difficulty 
in  deciding  whether  they  are  the  same  in  principle  or  not 

The  witnesses  have  differed  in  opinion,  as  to  the  comparatiye 
merit  of  the  toggle  joint  in  Perkins's  machine,  and  the  friction 
roller  in  Read's.  If  their  operation  is  precisely  the  same,  the 
difference  in  form  does  not  amount  to  an  invention  of  any  kind. 

If  the  friction  roller  is  better  than  the  toggle  joint,  which 
seems  to  be  the  opinion  of  some  of  the  defendants'  witnesses, 
then  Read  has  the  merit  of  having  discovered  an  improvement 
on  Perkins's  machine,  and  no  more. 

If  the  jury  should  be  of  opinion,  that  the  parts  of  the  two  ma- 
chines which  I  have  noticed  are  the  same  in  principle,  and 
that  each  will  by  the  same  operation  cut  and  head  nails;  then 
it  will  follow,  that  the  forcing  slide,  the  proximity  of  the  cutters 
and  dies  to  each  other,  the  balance  wheel,  and  some  other  ad* 
ditional  parts  in  Read's  machine,  which  give  it  a  great  and  ac- 
knowledged preference  over  Perkins's,  are  merely  improvements, 
but  do  not  change  tlie  principle  of  the  machine.  If  improve^ 
ments  only,  what  is  the  legal  consequence?  Most  clearly  this  and 
no  more:  that  Perkins  and  those  claiming  under  his  patent, 
have  no  right  to  use  those  improvements  without  a  license  from 
the  inventor.  But  on  the  other  hand,  neither  Read  nor  any  other 
person,  can  lawfully  use  the  discovery  of  Perkins  of  the 
principal  machine  without  a  license  from  him.  The  law  wisely 
and  with  justice,  discriminates  between,  and  rewards  the  merit 
of  each,  by  granting  an  exclusive  property  to  each  in  his  dis- 
covery, but  prevents  either  from  invading  the  rights  of  the 
other. 

If  then  the  jury  should  be  of  opinion,  that  the  two  machines 
are  the  same  in  principle,  it  is  no  defence  for  the  defendants 
for  using  Perkins's  discovery,  that  they  have  improved  it,  no 
matter  to  what  extent. 

The  next  objection  made  to  the  plaintiff'  right  of  recovery, 
is,  that  the  plaintiffs'  patent  is  void,  for  the  following  reasons: 

First  Because  Perkins  was  not  the  original  inventor.  It  is 
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insisted,  that  the  patents  which  have  been  read*  show  that  ma« 
chines  for  cutting  and  heading  nails  at  one  operation,  had  been 
discovered  prior  to  the  discoverj  bj  Perkins. 

Whether  this  be  so  or  not,  this  Court  feels  itself  incompe* 
tent  to  decide.  No  explanation  of  those  machines  has  beoi 
given,  and  we  cannot  from  the  specifications  and  drawings 
which  accompany  these  patents,  form  the  slightest  idea  of  their 
structure,  operation  or  result.  It  will  be  for  the  jury  to  examine 
these  pliers  and  decide  for  themselves.  It  is  however  not 
unworthy  of  remark,  that  in  addition  to  the  circumstance,  that 
no  explanation  of  those  machines  has  been  given  to  the  jury,  it 
does  not  appear  that  any  one  of  them  was  ever  put  into  ope* 
ration. 

As  to  Rodgers's  machine,  there  is  but  one  witness  who  gives 
evidence  respecting  it,  and  that  in  a  very  imperfect  manner; 
It  is  not  mentioned  in  the  notice  of  special  matter  to  be  given 
in  evidence,  and  although  this  affords  no  sufficient  ground  for 
rejecting  the  evidence,  it  furnishes  a  reason  why  the  defendants 
should  be  expected  to  lay  before  the  jury,  a  satisfactory  explana- 
tion of  the  principles  of  that  machine,  and  the  manner  in  which 
it  operated.  Upon  the  whole,  the  jury,  after  examining  carefuUy 
the  evidence  given  in  support  of  this  objection,  will  apply  to  it 
the  same  rule  which  the  Court  has  laid  down  under  the  former 
head,  for  testing  the  similarity  between  Perkins's  and  Read's 
machines,  and  will  be  governed  by  it. 

Second.  The  next  reason  assigned  against  the  validity  of 
the  plaintiffs'  patent,  is,  that  it  is  too  broad;  or  if  not  so,  that 
the  patent  is  for  a  principle  merely. 

The  Court  is  of  opinion,  that  there  is  not  the  slightest  foin- 
dati|»n  for  this  objection.  1  he  patent  is  supposed  to  be  for  the 
machine  itself,  which  is  composed  of  parts  which  have  long 
become  public  property.  This  is  not  the  fact  The  patent  is  kr 
an  improvement  in  the  art  of  making  nails,  by  means  of  a  ma- 
chine which  cuts  and  heads  the  nails  at  one  operation.  It  is  there- 
fore not  the  grant  of  an  abstract  prindi^er  nor  is  it  the  grant 
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rf  the  different  (mrts  of  any  machine;  but  of  an  improvement 
applied  to  a  practical  use,  effected  by  a  combination  of  various 
mechanical  powers  to  produce  a  new  result.  The  lever,  the 
vice,  the  cutters,  the  dies,  &c.  maj  be  used  bj  any  person  with- 
out a  violation  of  the  plaintiffs'  patent.  But  they  cannot  be 
used  in  their  combined  state,  to  produce,  by  the  same  operation 
the  same  result,  which  is  the  distinguishing  characteristic  of 
the  plaintiffs'  machine,  without  a  license  from  the  owners. 

If,  indeed,  Perkins  was  not  the  original  inventor,  then  the 
plaintiffs^  patent  is  void,  without  inquiring  whether  it  is  too 
broad  or  not  But  if  the  jury  should  be  of  opinion  that  he  is  the 
original  inventor,  then  there  is  nothing  in  this  objection. 

llie  third  objection  made  to  the  validity  of  the  patent,  is, 
that  the  specification  is  defective. 

The  law  declares  that  it  must  be  full,  clear,  and  explicit,  so 
as  to  distinguish  it  from  all  other  machines  of  the  same  kind, 
and  to  enable  any  person  skilled  in  the  art,  of  which  it  is  a 
branch,  to  make  and  use  the  same.  These  expressions  are  very 
strong,  and  seem  intended  to  accommodate  the  description  which 
the  patentee  is  required  to  give,  to  the  comprehension  of  any 
practical  mechanic  skilled  in  the  art  of  which  the  machine  is 
a  branch,  without  taung  his  genius  or  his  inventive  powers. 

Whether  the  specification  in  this  case  be  defective,  within 
this  interpretation  of  the  law,  must  depend  upon  the  evidence 
ef  the  practical  mechanicians,  who  have  testified  on  each  side  of 
tiie  question,  as  well  as  upon  the  judgment  of  the  jury. 

Those  examined  on  the  part  of  the  plaintiffs,  have  stated,  that 
the  position  of  the  cutters  and  dies  would  necessarily  be  under- 
stood by  any  practical  mechanic  acquainted  with  nail  machines, 
^^  upon  examining  the  specifications  and  drawings.  This  is  denied 

by  some  of  the  defendants'  witnesses. 

But  if  the' jury  should  be  of  opinion,  that  the  specification  is 
t^^^  materially  defective,  the  objection  will  not  be  sufficient  to  invali- 

^  date  the  plaintiffs'  patent,  unless  they  should  also  be  satisfied, 

I^'^  that  the  concealment  of  the  circumstajiices  not  described,  was 
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intended  to  deceive  the  public.  (6)  What  degree  of  evidence 
ought  to  be  required  to  prove  such  fraudulent  intention,  must 
veet  with  the  jury  to  decide.  Positive  evidence  can  seldom  be 
expected*  nor  is  it  necessary.  The  law  it  is  true»  requires  that 
f  ttch  intention  should  fully  appear;  but  still  it  may  be  presumed 
from  circumstances  entirely  to  the  satis&ction  of  the  jury>  whick 
would  be  sufficient  to  authorise  them  to  find  the  fact.  As  tf 
the  parts  concealed  are  so  essential  and  so  obviously  necessaiy 
to  be  disclosed,  that  no  mechanic  skilled  in  the  art  could  rea- 
sonably be  expected  to  understand  the  sutgect,  so  as  from  the 
description  g^ven  to  make  the  machine;  it  would  be  difficult 
to  impute,  the  omission  of  die  patentee  to  a  fair  motive.  Bub 
^s  presumption  would  seem  to  be  much  weakened  in  a  case 
like  the  present,  where  so  many  practical  mechanics  have  tes- 
tified that  they  could  not  hesitate  in  supplying  the  omissions 
in  this  specification. 

With  these  observations^  this  objection  is  submitted  to  €bm 
jury. 

The  last  olgection  to  the  plaintiffs^  patents  is»  that  the  ma* 
diine  is  not  a  useful  one,  and  that  it  was  abandoned  both  by 
the  inventor  and  his  assignees. 

Whether  this  objection  can,  in  an  action  for  a  violation  of  a 
patent  right,  upon  the  general  issue,  be  made  to  the  validity  of 
the  patent,  may  well  be  doubted.  If  true,  it  might  aflbrd  a  good 
reason  against  granting  the  patent  as  well  as  tor  repealing  it 
on  a  scire  facias,  on  the  ground  of  tiie  patent  having  issued 
upon  a  fidse  suggestion.  But,  the  defence  is  by  no  means  in- 
volved in  the  general  issue,  which  melrely  denies  that  the  de* 
fendants  have  used  the  pluntits'  machine;  nor  does  the  6th 


(6)  If  the  inTention  be  speoifieaHj  deaeribed  ia  the  pateot^  ao  aa  to  distiosaUI& 
itfrom  what  law  before  known,  the  patent  u  good,  although  the  apeeUieataQQ 
doea  not  deaeribe  the  ioYention  in  sneh  foil,  eiaet,  and  clear  lenna^  thai  a  person 
akilled  in  the  art  or  soienee,  of  whieh  it  is  a  branch,  ooald  coostmot  or  make  the 
thing  invented;  aniess  sneh  defective  desoription  or  aonceaUaent,  waa  made 
with  btant  todeaeive  the  pohlie.  MMon'a  Bep.  180. 
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tion  of  the  law  aathorise  the  defendants  to  give  it  in  evidence, 
on  the  general  issue.  They  are  therefore  not  bound  to  give  no- 
tice  of  such  a  defence  under  that  section,  and  the  consequence 
iroold  be,  that  the  plaintiffs  could  not  fail  to  be  surprised  at  the 
trial,  with  a  defence  which  they  could  not  from  the  general  is*' 
me,  anticipate.  As  to  this  however,  no  positive  opinion  is 
giveOi  But,  is  not  such  a  defence  in  the  mouth  of  these  defen- 
dants, totally  irreconcileable  with  the  act  which  forms  tiie  basis 
of  the  action?  If  the  machine  be  useless,  it  may  fairly  be  asked, 
why  do  they  use  it?  If  they  give  the  answer  which  has  been 
given  in  this  case  by  their  counsel,  that  it  was  used  with  im- 
provements which  make  it  valuable,  may  it  not  be  replied,  that 
ibis  proves  that  the  original  invention  was  useful?  For,  if  that 
had  not  been  made  by  some  person,  it  is  most  obvious  that  the 
iioprovemetlts  could  not  have  been  made.  If  Perkins,  or  some 
other  person,  had  not  made  the  discovery  which  he  did,  can  any 
person  doubt  that  the  present  improved  and  valuable  naiU 
machinery  would  be  unknown  in  the  world?  How  then,  can  it 
be  sud  with  truth,  that  the  original  discovery  was  useless? 

It  is  contended  that  this  discovery  was  abandoned.  But  after 
it  was  patented,  no  disuser  of  it  could  amount  to  an  abandon- 
ment, so  as  to  deprive  Perkins  or  his  assignees  of  their  exclu- 
sive right  to  it  for  fourteen  years.  There  is  no  doubt  but  that 
it  went  into  disuse  in  consequence  of  the  subsequent  improve- 
ments; but  this  does  not  prove  it  to  be  useless,  any  more  than 
it  impairs  the  plaintiffs'  right  to  the  original  discovery. 

If  the  juiy  should  be  in  favour  of  the  plaintiffs  upon  these 
points,  they  will  find  for  the  plaintiflb  the  actual  damages  sus- 
tained by  them,  by  reason  of  the  use  by  the  defendants  of  the 
discovery  to  which  they  are  entitled;  which  the  Court  will  treble. 

Yerdiet  for  750  dollars  single  damages;  judgment  for  the 
treble  damages. 
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The  defendant  having  been  diMharged  by  the  inwl?enthivs  of  the  itate  of  Penif 

sylvania,  from  a  debt  eontneted  in  the  states  the  Coort  diieharged  hiaa  cm 

eommon  ball. 
The  Court  refoBed  to  quash  a  writ  of  capiat  iwoed  againtt  the  defendant,  for 

a  debt  eontrmeted  in  this  state,  he  haying  been  discharged  by  the  insolvent 

laws. 

Rule  to  show  cause  of  action,  and  why  the  defendant  should 
not  be  discharged  on  common  bail,  and  the  writ  quashed  with 
costs. 

The  plaintiff  showed  cause,  by  a  positive  affidavit  of  a  ddit 
contracted  in  this  state*  and  still  subsisting  and  unpaid. 

The  defendant,  in  supp<Hrt  of  the  rule  to  be  dischai^ged  on 
common  bail,  gave  in  evidence  the  record  of  a  dischaige  of  his 
person,  by  the  Court  of  Common  Pleas  of  the  county  of  Phila« 
delphia,  under  the  insolvent  law  of  this  state;  setting  forth  that 
notice  was  duly  served  on  the  plaintiff,  and  an  assignment  of 
his  property  made  under  the  said  law  for  the  benefit  of  his 
creditors,  to  the  plaintiff'  and  one  other  of  his  creditors. 

It  was  insisted  by  Mr.  Shoemaker,  for  the  plaintiff  that  the 
Court  is  not  bound  to  notice  this  law;  and,  that  at  all  events^  the 
question  oug^t  not  to  be  decided  in  this  summary  way,  but  the 
defendant  should  be  left  to  plead  his  discharge,  so  as  to  put 
it  in  the  plaintiff's  power  to  contest  the  validity  of  the  dischai|;e, 
on  the  trial.  He  cited  1  Hall's  Law  Journal,  261.,  1  Dall.  188., 
as  also  other  cases  decided  in  the  courts  of  New  York.  (See 
Johnson's  Reports.) 

WA8HIJfQTMr,  J.  delivered  the  opinion  of  the  Court 
None  of  the  cases  cited  by  the  plaintiff's  counsel  apply  to  this. 
Those  decided  in  the  courts  of  Pennsylvania,  are  cases  of  dis- 
charges under  the  insolvent  laws  of  other  states,  and  they  pro- 
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ceed  upon  the  ground  of  comity  and  are  governed  by  the  rule 
of  reciprocity. 

.  The  New  York  courts  do  not  acknowledge  the  validity  of  a 
discharge  under  the  laws  of  a  foreign  country,  or  of  the  sister 
states;  and  refuse  altogether,  in  those  cases,  to  discharge  on 
common  bail.  The  case  of  Haydon  vs.  Wilkinson,  (a)  decided 
in  the  Circuit  Court  of  Maryland,  is  founded  upon  the  law  of 
Maryland,  which  discharges  not  only  the  person,  but  the  debt. 
In  that  case  therefore,  the  learned  Judge,  considering  the  ques- 
tion to  be  a  very  important  one,  very  properly  refused  to  de- 
cide it  in  the  summary  way  in  which  it  was  brought  before  him, 
and  left  the  defendant  to  plead  his  discharge* 

But  if  in  this  case  the  Court  should  refuse  to  release  the  de^ 
fendant  by  permitting  him  to  appear  on  common  bail,  he  is 
without  remedy  notwithstanding  his  person  is  dischaif;ed  under 
the  insolvent  law.  of  this  state.  He  could  not  avail  himself  oi 
fhe  discharge  by  plea,  since  the  immunity  being  merely  perso- 
nal, could  not  be  pleaded  in  abatement,  or  in  bar  of  the  ac- 
tion. 

In  some  of  the  cases  that  were  cited,  the  Court  were  in- 
fluenced by  the  circumstance  of  want  of  notice  to  the  plaintiff. 

But,  none  of  those  difficulties  occur  in  this  case.  The  debt 
was  contracted  in  Pennsylvania,  where  the  dischaif;e  of  the  de- 
fendant's person  took  place.  Notice  of  the  defendant's  inten- 
tion to  take  the  benefit  of  the  insolvent  law,  was  duly  g^ven 
to  the  plaintiff,  and  he  is  even  an  assignee  of  the  defendant's 
effects  under  th|Lt  law. 

The  rule  to  discharge  on  common  bail  was  made  absolutfe« 
and  that  to  quash  the  writ  dischaiged. 


(a)  Hall'i  Law  Xoamal  S«0*. 
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Bab  and  others  Hi.  John  Stbbl,  EsQuima. 

If  the  deeUratioD  does  not  set  forth  a  proper  cue,  and  in  oorre«t  form,  the  de- 
fendant maj  avail  himself  of  theie  defeets  hj  demurrer.  But  if  a  lofBcient  obm 
be  stated,  then  it  b  ineombeot  on  the  plaintiff  to  pro?e  it,  and  if  he  firfl  to  do 
io»  he  ia  not  entitled  to  a  Terdiet. 

Want  of  proper  aterments  in  the  declarataon  eaftnot  be  made  the  f^tMmd  of  • 
nomuit. 

tJnIen  a  manifest  of  the  oarg;o  on  board  of  a  Tessel  about  to  depart  from  a  port 
in  the  United  States  for  a  foreign  port,  be  sworn  to,  and  delirered  or  tendered 
to  theeoUeetor  by  the  Matter,  erptrwn  hafiring'  etmnand  of  the  vessel,  the 
eoUeetor  h  not  honnd  to  granta  elearanee  for  aneh  Teasel. 

XRIS  was  an  action  on  the  case^  brought  bjr  the  owners  of  the 
Dos  Amigos»  being  subjects  of  his  Catholic  Majesty,  against 
the  collector  of  the  port  of  Philadelphia,  for  refusing  to  grant 
a  clearance  ta  the  said  ship  and  cargo  from  this  port  to  Ha- 
Tanna,  in  Juij,  1813.  In  consequence  of  the  refusal  and  the 
consequent  delay,  the  cargo  was  so  damaged  as  to  render  it  ne* 
eessary  to  dispose  of  it  at  auction  at  an  enormous  loss.  The 
object  of  the  suit  is  to  recover  damages  for  tii%  injuries  sustain- 
ed  by  the  plaintiA,  by  reason  of  the  conduct  of  the  defendant 
The  declaration  contained  four  counts,  in  all  of  which  it  was 
alleged,  that  Escardo,  one  of  die  plaintiffii,  was  master  of  the 
said  vessel  and  the  person  having  the  charge  and  command  of 
her.  In  two  of  the  counts,  it  was  stated,  that  he  the  said  master, 
&c.  delivered  to  the  collector  a  manifest  of  all  the  cargo  on 
board  said  vessel,  and  swore  to  the  same  (pursuing  the  requisi- 
tions of  the  ninety-third  section  of  the  duty  law  of  1799)  (a)  and 
that  notwithstanding,  the  defendant  refused  to  grant  the  clear- 
ance. In  the  other  two  counts,  it  was  stated  that  the  said  master, 
&c.  tendered  the  said  manifest  to  the  said  collector,  and  of- 
fered to  swear  to  it,  but  that  the  collector  refused  to  receive 

(a)  Laws  of  the  United  States,  toI.  iii.  page  SS4^ 
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flie  saaie  or  to  grout  the  cloarance.  The  plointiiis  proved  that 
the  d^ndant  refased  to  grant  the  clearance;  and,  it  appeared, 
tiiat  the  ground  of  the  refusal  was  a  suspicion  of  die  collector 
that  ifae  intention  of  the  master  was  to  supply  the  British  fleet 
in  Delaware  bay,  or  off  the  coast,  with  provisibiis.  He  there- 
fore required  to  be  satisfied  upon  that  point,  before  the  clear- 
ance could  be  granted. 

The  witnesses  examined  by  the  plaintifs,  proved  that  Bs- 
cardo  was  part  owner  of  the  ship  and  cargo,  and  agent  for  the 
other  part  owners,  but  that  he  was  not  the  master  or  person 
having  the  command  of  her. 

The  defendant  moved  for  a  nonsuit  on  the  followiiq; 
grounds^-<-Vir8t,  that  the  declaration  does  not  aver,  nor  is  it 
proved,  that  the  inspection  laws  of  the  state  of  Pennsylvania 
had  been  complied  with,  and  the  fees  paid,  agreeable  to  the 
ninety-third  section  of  the  duty  law.  Second,  that  it  is  not  prov- 
ed that  a  manifest  was  delivered,  or  tendered,  or  that  Escardo 
was  the  master  or  commander. 

WJSHLhrGTMTy  J.  delivered  the  opinion  of  the  Court 
The  only  gnmnd  upon  which  this  motion  can  with  propriety 
be  made,  is,  that  the  plaintifi  have  failed,  by  their  own  evidenee, 
to  make  out  the  case  stated  in  their  declaration,  so  as  to  entitle 
ikem  to  a  vetdict.  If  the  declaration  does  not  set  forth  a  proper 
case,  and  in  correct  ferm,  the  defendant  may  avail  himsdf  of 
ftese  defects,  by  dem»rrer.  But,  if  a  sufficient  case  be  stated, 
then  it  is  incumbent  on  the  }daintilfo  to  prove  it,  and  if  they  fail 
to  do  so,  they  are  not  entitled  to  a  verdict.  Whenever  this  is  per- 
ceived, it  saves  time  for  the  Court  to  direct  a  nonsuit  upon  the 
plaintiffs'  own  showing. 

Upon  this  view  of  the  subject,  the  defendant  cannot  make  the 
want  of  proper  averments  in  the  declaration  tiie  ground  of  a 
nonsuit,  and  consequently  the  want  of  evidence  to  prove  facts, 
not  averred.  The  first  reason  then  which  is  assigued  for  iJm 
motion,  cannot  be  maintained. 
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Tlie  scoood  gnmnd  for  the  motioa  is  of  a  dHfcimt  kind.  The 
declantkm  states,  tlist  Escardo,  "b^ng  ^^  auster  or  Ike 
**  person  hsTiiig  the  chaige  md  codubsmI  of  the  Teasel,  did  de- 
**  liver  to  the  collector  a  nuuiifest  of  the  cai^  sworn  to  byhim;^ 
or,  as  it  is  stated  in  some  of  the  coanta,  '■tendered  a  manifiest 
**  to  the  collector  and  offered  to  swear  to  it,  which  was  re- 
«  fused.'' 

It  was  essential  that  this  aTennent  shoold  have  been  made 
in  the  declaration,  as  the  collector  was  not  bonnd  to  grant 
the  clearance,  unless  the  manifest  was  delivered  according  to 
the  provisions  of  the  ninetj-third  section  of  the  collection  law, 
or  at  least  tendered  to  the  collector.  Being  averred,  the  defen- 
dant could  take  no  exception  to  the  declaration  bj  drmnrrsr. 
Bat  if  it  was  necessarj  to  aver  it,  it  is  equally  so  that  it  shonU 
be  proved,  for  without  such  proof  the  plaintiib  have  no  case  in 
Court 

So  far  from  {Moving  this  fact,  it  appears  by  the  plaintiib'  own 
showing,  that  Escardo,  the  person  who  is  stated  in  the  decla«> 
ration  to  have  been  master  or  the  person  having  the  charge  and 
command  of  the  vessel,  and  who  delivered  the  manifest,  had 
nothing  to  do  with  the  navigation  or  maritime  command  of  the 
vessel;  and'  it  is  perfectly  clear  to  the  Court,  that  no  othtt-  peE« 
son  is  authorised  under  the  law  to  swear  to  the  manifest.  The 
words  charge  or  eommandf  were  clearly  intended  to  apply  to 
some  officer  of  the  vessel  below  the  grade  of  the  master,  and 
not  to  an  agent,  consignee,  or  owner.  Independent  of  this  de- 
fect in  the  evidence,  the  plaintifb  have  offered  no  proof  what- 
ever that  a  manifest  was  made  out,  sworn  to,  and  delivered  or 
tendered  by  any  person;  and  yet  this  is  a  necessary  part  of 
their  case. 

It  was  contended  by  the  plaintiffs'  counsel  that  enough  ap- 
peared to  let  the  case  go  to  the  jury,  because,  as  the  defendant 
refused  to  grant  the  clearance  upon  another  .ground,  the  jury 
might  fairly  presume  that  the  manifest  was  dispensed  with,  or 
that  it  was  in  fact  produced.  But,  this  would  be  to  presume 

(1) 
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in  favour  of  the  plaintiflfBy  against  their  own  ayerments  and 
proof.  For  they  saj  that  Escardo  was  master,  and  swore  to  the 
manifest  and  delivered  it,  and  then  they  prove  that  he  was  not 
master.  If  the  jury  should  presume  that  he  was  master,  this 
would  be  against  the  p]ainti£Ri'  own  proof;  and  if  they  should 
presume  that  the  manifest  was  sworn  to  and  delivered  by  some 
other  person,  being  master,  this  would  be  against  the  plain- 
tiffs' averment  in  their  declaration*  But  the  truth  is,  that  because 
the  defendant  urged  one  reason  for  refusing  a  clearance,  it  does 
not  follow  that  all  other  objections  were  removed.  If  the 
plaintiffs  had  removed  his  suspicions  as  to  the  object  of  the 
intended  voyage,  still  it  would  have  been  necessary,  that  the 
master  should  deliver  die  manifest,  before  he  could  demand  a 
clearance.  (6)  * 

The  plaintiff  agreed  to  be  called. 

(6)  UpoD  a  itile  to  ihov  enite,  the  nonflnit  was  taken  off  and  theplaiatSA  pen- 
anitted  to  amend  their  deefamtion^ 
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Krerf  wamntj  in  ft  poGcy  of  inmiranee,  whether  express  or  implied^  eonsdtatek 
ft  condiUon  precedent,  and  the  ftttared  eannot  recover  from  the  aoderwriter^ 
wichoat  fint  aTerring  and  proving  performanee  of  aneh  itipiilatiaBft. 

Sailing  under  a  Britith  fiemse,  daring  the  war  hetween  the  United  States  and 
Kngbndy  was  illegal. 

A  contract  of  insaranee,  made  on  a  vojage  which  is  opposed  to  the  wnmnn,  sta- 
tnte  or  maritime  laws  of  the  country  where  it  is  effected,  is  Toid. 

X  HIS  was  an  action  on  a  policy  of  insurance,  dated  the  8th  of 
January,  181S,  on  freight  of  ship  Hibernia,  at  and  from  Norfolk 
to  Cadiz.  Four  thousand  dollars  were  underwritten  by  the  de- 
fendants at  six  per  cent.,  the  freight  valued  at  eight  thousand 
dollars.  **  Property  warranted  free  from  all  claims,  in  conse- 
<*  quence  of  any  restraints  that  may  be  imposed  by  the  Ameri- 
«  can  govemment,  previous  to  sailing.  The  ship  has  a  Sidmouth 
"  license  on  board." 

The  declaration  stated  the  loss  to  have  happened  by  arrest 
and  detainment  of  the  British  squadron  in  Lynhaven  Bay,  and 
also  in  Hampton  Roads,  whereby  the  voyage  was  broken  up. 

The  Hibemia  sailed  from  Norfolk,  with  a  caigo  of  provisions, 
on  the  voyage  insured,  on  the  Sd  of  February,  181S;  and  on  the 
7th,  was  brought  to  in  Lynhaven  Bay,  by  the  British  squadron, 
which  had  but  a  few  days  previous  thereto  entered  the  Chesa- 
peake. The  captain,  who  stated  that  he  had  a  Sidmouth  license 
on  board  when  she  sailed,  and  which  continued  on  board  all  the 
time,  went  on  board  the  admiral's  ship  with  his  papers  and  li- 
cense, when  he  was  informed  that  the  Chesapeake  was  then 
blockaded  and  that  he  must  return  to  Norfolk.  The  ship  accord- 
ingly returned  to  Norfolk,  and  remained  there  until  the  Sd  of 
March,  when  the  master  made  another  attempt  to  get  out,  but, 
finding  the  British  squadron  in  Hampton  Roads,  he  came  to 
anchor,  and,  on  the  IGth  he  was  boarded  by  an  officer  from  the 
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squadron,  and  again  warned  not  to  attempt  to  go  to  sea,  under 
pain  of  capture  and  condemnation;  to  which  effect  the  license 
was  indorsed,  and  he  was  then  ordered  to  ascend  James  river, 
to  remain  there;  which  order  he  complied  with. 

The  ship  and  cargo  having  been  insured  in  New  York, 
the  plaintiff,  on  the  Sd  of  April,  tendered  an  abandonment  of 
the  ship  to  those  insurers,  and  of  the  cargo  on  the  1st  of  April, 
both  of  which  were  accepted..  The  master  received  a  letter  from 
the  plaintiff,  dated  the  20th  of  May,  1813,  informing  him  of  the 
abandonment,  and  directing  him  to  govern  himself  by  the  orders 
of  the  assurers,  and  on  the  same  day  another  letter  was  addres- 
sed to  him  by  those  insurers,  directing  him  to  place  himself  in  a 
safe  situation,  and  to  retain  the  license  in  case  of  being  boarded 
by  the  enemy.  By  a  subsequent  order  of  the  same  insurers,  the 
cargo  was  sold  at  auction  on  the  25th  of  November,  1813, 
the  ship  remaining  in  James  river. 

On  the  19th  of  April,  1813,  the  plaintiff  offered  to  abandon 
to  the  defendants  and  claimed  as  for  a  total  loss,  which  offer 
was  repeated  on  the  26th  of  May,  and  both  of  which  were 
refused. 

The  order  of  council  authorising  Lord  Sidmouth  to  issue  li- 
censes, and  the  license  granted  by  him,  bearing  date  the  20th  of 
August,  1812,  to  continue  in  force  for  nine  months  from  the 
date,  were  read. 

The  defendants  offered  no  evidence. 

The  counsel  for  the  defendants,  made  the  following  points>— 
First.  That  the  restraint  of  the  enemy  at  the  time  when  the 
abandonment  was  made,  was  not  such  as  to  warrant  the  plaintiff 
in  breaking  up  the  voyage,  and  going  for  a  total  loss.  The  peril 
was  not  immediate.  No  loss  had  been  incurred  in  consequence 
of  it.  The  blockade,  which  could  only  operate  upon  neutrals, 
imposed  no  obligations  upon  an  enemy,  and  consequentiy  could 
no  more  justify  an  abandonment  on  account  of  the  danger 
which  would  attend  the  attempt  to  prosecute  the  voyage,  than 
if  the  sea  had  been  covered  with  privateers  and  ships  of  war. 
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Cues  cited.  Hadkinaon  i».  Robinson,  3  B.  and  P.  388.;  Lob- 
bock  v$.  Rowcroft,  5  Esp.  N.  P.  Rep.  50^  1  Camp.  Rep.  454., 
Blackenhagen  «i.  The  London  Ins.  Co.;  Foster  «i.  Christie,  11 
East  205.;  Atkinson  t».  Ritchie,  10  East  295.  530.;  Richardson 
vs.  Maine  Ins.  Co.  6  Mass.  Rep.  102.;  Cook  vs.  Essex  Ins.  Co. 
Do.  122.;  Emery  vs.  Jones,  ib.  318.;  Lea  vs.  Gray,  7  Do.  349.;  6 
Cra.,  King  vs.  Delaw.  Ins.  Co.  and  the  same  case  in  this  Coart; 
1  Emer.  535,  6.  502.,  2  Do.  176. 

Second.  By  the  abandonment  of  the  vessel  to  the  insurersp 
Hie  right  to  the  freight  followed  necessarily,  and  it  became  the 
property  of  those  insurers.  The  insured,  according  to  the  uni- 
form  principle  of  adjustment*  received  from  them  the  one 
month's  advance  of  wages  to  the  sailors,  and  the  disbursements 
for  three  months  provisions.  The  plaintiff  therefore,  can  recover 
nothing  from  the  insurers  on  the  freight  Cases  cited,  Latham 
vs.  Terry,  3  B.  and  P.  479.;  Thompson  vs.  Rowcrof)^  4  East  34 J 
Shaft  vs.  Oladsto,  7  East  24.;  McCarthy  vs.  Abel,  5  East  388. 

Third.  The  abandonment  was  too  late. 

Fourth.  The  license  infected  the  contract  with  ill^alitj,  and 
it  was  of  course  void,  (a)  The  decisions  in  the  cases  of  the  Julia, 
the  Aurora,  the  Hiram,  and  the  Ariadne,  in  the  Supreme  Court 
of  the  United  States.  (6) 

Besides,  by  the  policy  the  insured  cannot  abandon  in  less 
than  sixty  days  after  the  capture  or  detention,  which  brings  the 
offer  in  this  case  within  time,  on  the  strictest  principles. 

Fourth*  It  was  contended,  that  there  is  no  evidence  that 
there  was  a  Sidmouth  license  on  board,  or,  at  all  events  one 
that  would  protect  the  property,  for  the  following  reaaons: 
There  is  no  evidence  given  of  the  handwriting  of  the  Lord  of 

(a)  1  Manh.  31. 

(&)  Far  the  plaintiff*  were  eited,  first  point,  Craig  V9.  U.  8.  Inn  Ca  S  Jnhn'a 
Rep.  9S6.  Second  point,  3  Jtibns.  491*  LiTlngston  vt.  The  Columhia  Intnraiice 
Company,  8  Goodj*t  Manh.  608.  608.  in  the  notes.  The  eoansel  for  defendant 
admitted,  that  In  the  Nev  York  eonru  the  law  was  ttttled  againatjuai.  Third 
point,  S  Cra.  86S.;  15  East  13.;  4  lliao^  442. 
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the  Council  who  «gii8  the  order,  or  of  Sidmoufli's  handwriting, 
licenaes  are  Btrieti  jwri$,  and  must  be  conetrued  strictly,  to 
that  if  it  be  given  to  one  person  no  other  can  use  it  but  as  hia 
agent.  It  will  not  protect  a  voyage  different  from  that  mentimi- 
ed  in  the  license.  This  license  is  granted  to  Thomas  Taylor 
and  others,  and  no  title  is  derived  down  to  the  plaintiffl  The 
license  excepts,  on  the  return  voyage,  her  return  to  a  block- 
aded port,  it  consequently  excepted  her  egress  from  a  blockaded 
port,  and  if  so,  the  license  was  not  operative  in  this  case*  (c) 

But  admit  all  these  difiBculties  removed,  it  was  then  conten* 
ded,  that  this  was  not  a  warranty,  but  a  mere  representation. 
That  the  having  of  the  license  was  a  condition  subsequent;  and 
being  illegal  or  repugnant,  (if  it  be  so)  it  is  void.  (<Q 

But  to  invalidate  a  contract  on  die  ground  of  illegality,  it 
must  be  repugnant  to  some  positive  municipial  law,  or  to  the 
moral  law,  which  this  is  not. 

This  case  is  not  like  tiiose  decided  in  tiie  Supreme  Court 
on  the  subject  of  licenses;  as  this  was  not  to  further  the  views 
of  the  enemy,  (e) 

The  following  cases  were  cited  on  the  subject  of  the  validity 
of  the  contract  Petrie  tis.  Hanny,  2  T.  Rep.  418.  454.,  5  T. 
Rep.  466.,  The  Vanguard,  6  Rob.  807.,  Maybin  vs  Conlon,  4 
DaU.  £98^  12  Johns.  2Sr. 

WJmHlN^TQff^  J.  Charged  the  jury.  Some  important 
questions  have  been  agitated  in  this  cause.  If  it  were  necessa* 
rj  to  decide  the  first  and  second  points  which  have  been  ar- 
gued,  their  intrinsic  dilBculty,  as  well  as  our  respect  for  the 
^urts  of  our  own  country,  which  have  differed  from  each  other 

(c)  Chitty  Law  of  Nationi,  960, 1.,  4  Rob.  6.  7S.,  Bdw.  Rep.  95.,  8  Rob.  116. 
HS.,  Cfaitty,  ass.,  VatL  B.  d  C.  17. «.  867.,  IS  BaM  88S.,  4  Rob.  SI6. 180.,  It 
East  SIC,  Chitty,  SSS. 

C<0  S  Bbw.  Com.  156.  (e)  Wheaton  447,  S  Cn.  190. 
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in  their  decisions  upon  one  of  the  questions,  woald  have  de- 
termined OS  to  recommend  a  special  verdict,  or  an  agreed  case, 
in  order  that  we  might  have  an  opportnnitj  of  giving  to  those 
qnestions  a  verj  serions  examination. 

But  we  do  not  think  it  necessary  at  present,  to  give  anj 
opinion  upon  more  than  one  of  the  questions  which  have  been 
argued,  and  which  we  think  will  finally  dispose  of  tiie  cause- 
That  question  is,  can  the  plaintiff  recover  upon  a  contract  of 
insurance,  which  obliges  him  to  sail  upon  the  voyage  insured, 
under  a  license  or  protection  granted  by  the  enemy  of  the  Uni- 
ted States? 

In  arguing  this  point,  the  plaintiff's  counsel  have  had  a  very 
narrow  strait  to  navigate.  Scylla  on  the  one  hand,  and  Charybdis 
on  the  other.  If  there  was  no  Sidmouth  license  on  board,  they 
had  reason  to  apprehend  being  wrecked  on  the  warranty  which 
requires  them  to  have  it.  If  they  had  it  on  board,  there  was 
equal  danger  of  a  similar  fate,  on  the  ground  of  its  infetting 
the  voyage  with  illegality.  If,  in  this  perilous  voyage  they  have 
failed  of  success,  it  is  but  justice  to  them  to  say,  that  it  has  not 
arisen  from  want  of  skill  in  themselves. 

The  plaintiff's  counsel,  in  the  first  place  deny  that  there 
was  a  Sidmouth  license  on  board,  because  it  is  said  that  the 
license  which  they  have  produced,  as  that  which  the  captain 
has  sworn  he  had  on  board,  is  not  proved  to  be  in  the  handwrit- 
ing of  Lord  Sidmouth.  If  this  be  in  fact  the  case,  upon  the 
principle  that  that  which  does  not  appear,  is  to  be  considered 
as  not  existing,  then  the  plaintiff  has  put  himself  out  of  Court; 
inasmuch  as  he  bound  himsdf  to  have  such  a  license  on  board, 
and  he  must  establish  that  fact  before  he  can  expect  to  recover. 
But,  if  the  non-existence  of  such  a  paper  could  benefit  the 
plaintiff,  instead  of  destroying  his  right  of  recovery,  it  would 
not  be  competent  to  him  to  deny  that  there  was  such  a  paper 
•n  board,  in  the  face  of  his  own  declaration  which  avers  the 
contrary  in  the  most  direct  terms. 
But,  admitting  there  was  on  board  a  paper  purporting  to  be 
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a  Sidmouth  license,  it  is  then  contended  that  it  was  altogether 
inoperative  as  a  protection,  inasmuch  as  it  was  granted  to  one 
Tajlor  and  others,  and  there  is  no  evidence  to  connect  the 
plaintiff  with  Taylor,  or  to  show  how  he  derived  a  right  to  pos- 
sess and  use  it;  that  as  licenses  are  to  be  construed  strictly, 
and  will  protect  no  voyage  unless  it  be  that  mentioned  in  it,  and 
conducted  by  the  party  in  whose  favour  it  is  granted,- or,  by 
his  agents,  this  license  was,  in  the  hands  of  the  plaintiff,  of 
no  more  consequence  than  a  piece  of  blank  paper. 

The  general  principle,  as  laid  down,  is  correct,  and  if  it  were 
important  for  the  interests  of  the  defendants  to  urge  this"  ail- 
ment against  the  validity  of  this  license,  it  might  come  from 
them  with  some  force,  and  certainly  with  no  bad  grace.  But,  it 
appears  to  come  very  awkwardly  from  the  plaintiff  who  had  it 
on  board  his  vessel,  who  used  it  successfully  for  the  purpose  of 
protecting  his  property  from  capture,  and  now  produces  it  in 
Court  That  he  became  possessed  of  it  in  a  proper  and  legal 
manner,  he  oug^t  to  be  the  last  man  in  the  world  to  ques- 
tion. 

But,  admit  the  whole  force  of  the  argument,  then,  as  in  the  for- 
mer case,  the  plaintiff  has  put  himself  out  of  Court;  since  his 
warranty,  construed  upon  the  foundation  of  that  good  faith 
trhich  emphatici^lly  governs  contracts  of  insurance,  bound  him  to 
have  on  board,  not  merely  a  paper  purporting  to  be  a  Sidmouth 
license,  but  a  real  operative  license  to  the  purpose  of  protecting 
his  property  against  hostile  capture.  This  was  necessarily  im- 
plied in  the  stipulation,  as  is  incontestably  proved  by  the  peace 
premium,  for  which  the  defendants  were  contented  to  take  the 
risk.  To  attempt  then,  to  shift  them  off  with  a  blank  piece  of 
paper,  which  would  afford  no  protection  against  British  cap- 
ture, would  savour  very  strongly  of  a  fraud,  which  could  not 
receive  the  countenance  of  any  court. 

But  this  whole  argument  proceeds  upon  the  mistaken  sup- 
position, that  it  is  the  having  of  the  license  on  board  which  in- 
validates the  contract,  whereas  it  is  Hie  stipulation  in  the  con- 
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tract,  obliging  the  intured  to  have  it,  which  produces  this  effect; 
if  OB  the  further  examinfttion  of  this  question,  it  should  appear 
tiiat  tiie  license  rendered  the  Toyage  iUq;al.  If,  notwithstand- 
ing the  contract,  there  be  in  fact  no  license  on  board,  then  the 
▼oyage  would  not  be  illegal,  although  the  plaintiff  could  not  re- 
cover because  he  has  not  complied  with  his  contract  If  he  has 
it  on  board,  he  gets  rid  of  that  objection,  but  then  he  exposes 
himself  to  the  objection,  that  his  Toyage  is  illegal.  But;  whether 
he  in  fact  had  it  on  board  or  not,  does  in  no  respect  remove 
the  objection  to  the  validitj  of  the  contract  which  is  bottomed 
upon  a  stipulation  to  have  it. 

'  But  it  b  contended,  that  this  warranty  constitutes  a  comB* 
tion  subsequent,  and  therefore,  if  it  be  to  do  an  illegal  act,  it 
is  void,  but  the  other  parts  of  the  contract  continue  in  force.  It 
is  said  to  be  a  condition  subsequent,  because  tiie  license  could 
not  operate  until  the  vessel  got  to  sea,  which  was  subsequent 
to  the  inception  of  the  voyage  when  she  broke  ground. 

Now  admitting  that  the  fact  is  so,  which  is  certainly  going  a 
great  way,  still  the  l^al  consequences  would  not  follow.  If  it 
did,  then  warranties  to  sail  witii  convoy  would  be  in  almost 
every  case  conditions  subsequent,  as  the  insured  very  seldom 
joins  the  convoy  at  the  place  where  the  inception  of  the  voyage 
takes  place.  But  it  is  unquestionable,  that  every  wammty  in  a 
policy,  whetiier  they  be  express  or  implied,  constitutes  a  con- 
dition precedent.  Not  precedent  in  point  of  time  to  the  incep- 
tion of  the  voyage,  but  to  the  plaintiff's  right  of  recovery.  That 
is,  he  cannot  in  any  instance  where  he  has  entered  into  a  war- 
ranty, recover  against  the  underwriters  without  first  averring 
and  proving  performance  of  those  stipulations. 

The  next  enquiry  is,  was  this  an  illegal  voyage?  This  qnefr- 
tion  is  setded,  at  least  in  the  courts  of  the  United  States,  be- 
yond all  controversy.  The  cases  of  the  Julia,  (/}  the  Aurora,  (g) 

(/)  9  Cnmch  Bep.  181.  ( j^)  S  Cfwieli  S8S. 
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the  Hiram,  (h)  and  the  Ariadne,  (i)  proceed  and  are  decided  on 
that  ground. 

This  case  is  in  no  respect  distin^ishable  from  those,  and 
particularly  from  that  of  the  Ariadnej  certainly  it  is  not  in 
principle. 

If,  then,  this  TOjage  was  illegal,  what  is  the  consequence  as 
to  the  contract?  The  rule  is,  that  a  contract  of  insurance  made 
on  a  voyage  which  is  opposed  to  the  common,  statute,  or  mari- 
time laws  of  the  country,  where  it  is  effected,  is  void.  In  other 
words,  the  courts  of  that  country  will  assist  neither  of  tbe  par- 
ties to  enforce  it,  or  to  recover  damages  against  the  other  for  a 
breach  of  it.  The  plaintiff,  whether  he  be  the  assured  to  recover 
the  sum  insured,  or  the  insurer  to  recover  back  the  loss  in  case 
he  has  paid  it,  is  turned  out  of  Court;  not  because  he  is  more 
in  fault  than  the  defendants,  for  they  are  in  pari  deUeUt,  but 
because  he  is  the  plaintiff,  and  the  defendant  retains  what  he 
has  received,  and  repels  the  claims  of  the  plaintiff  altogether, 
from  the  adventitious  circumstance,  that  he  is  the  defendant, 
and  potior  est  conditio  posHdmtiB. 

I  wish  it  to  be  understood,  that  I  mean  not  to  impute  crime, 
or  even  intentional  impropriety,  to  either  of  these  parties.  I 
have  no  doubt  that  they  acted  with  the  most  perfect  innocence, 
mistaking  the  law,  as  many  eminent  legal  characters  did,  at  a 
later  period  than  that  when  this  contract  was  entered  into. 

Upon  the  whole,  it  is  the  opinion  of  the  Court  that  the  plain- 
tiff is  not  entitled  to  recover  in  this  action. 


The  pkdnHff  suffered  a  nansM. 


(A)  I  Wheat.  440.  (0  2  Whctt.  148. 
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Lessee  of  Griffith  vs.  Tunckhouser. 

•A  paper  porporling  to  be  •«  a  certified  extract  from  the  general  draft  of  certain 
dutricu,  as  framed  by  the  •urvcyor-genenil,  remaining  in  bia  office,  under  the 
seal  of  the  office,"  is  not  cvidencej  it  being  only  an  extract,  and  not  being  a 
copy  of  an  office  paper. 

A  paper  offered  lo  prove  a  particular  fact,  but  ^hich  b  not  relevant  to  that 

fact,  was  rejected. 
The  proceedings  of  the  board  of  property  of  Pennsylvania,  directing  a  sorvey 

of  certain  districts,  and  the  survey  and  plot  returned  thereon,  is  not  evidence- 
A  connected  plot  of  sundry  tracts,  made  and  put  together  by  an  officer  in  the 

land  office,  is  not  evidence. 
A  v^arrant  and  survey  returned  into  the  hind  office  and  accepted,  ia  Penntyhn- 

nia  vesu  a  legal  title. 

Every  prcsuropUon  is  to  be  made  in  favour  of  the  reguUrity  of  a  survey  made 
by  a  sworn  officer,  returned  into  the  Und  office,  and  then  accepted,  until  the 
contrary  is  proved  by  the  party  who  impeaches  it. 

A  survey  of  Und  in  the  district  appropriated  to  satisfy  depreciation  certificates, 
is  not  void  by  the  provisions  of  the  act  of  the  Assembly,  paased  in  1785;  al- 
though the  survey  has  not  been  made  by  going  upon  the  land  and  running  all 
the  lines;  provided  the  lines  of  the  adjoining  survey,  have  ascertained  precise- 
ly the  boundaries  of  the  tract  in  question,  or  so  many  of  them,  as  that  the  re- 
maining lines  can  be  laid  down  with  mathematical  certainty. 

A  survey  made  by  a  deputy  surveyor,  out  of  his  district,  is  void,  and  the  patentee 
cannot  recover  in  ejectment. 

The  tract  of  country  appropriated  for  the  satisfying  depreinatioD  certificates, 
having  been  surveyed  by  authority  of  the  state  of  Pennsylvania,  it  was  not  re- 
quired that  the  deputy  surveyor  should  run  and  mark  the  lines  of  a  tract  anew, 
in  order  to  apply  to  it  a  warrant  which  came  into  his  hands  afterwarda. 

X  HIS  was  an  ejectment  for  a  tract  of  land  in  Beaver  county, 
Pennsylvania.  The  plaintiff  exhibited  in  evidence  ten  warrants, 
granted  to  Ann  Duncan  and  nine  others,  on  the  14th  of  April, 
1792,  which  were  surveyed  on  the  14th  of  February,  1795;  Ann 
Duncan's  warrant  being  the  leading  warrant,  and  the  others 
adjoining  thereto.  These  warrants  having  become  vested  in  the 
Population  Company,  were  surveyed  for  that  Company;  and  it 
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was  agreed  bj  the  defendant,  that  the  title,  if  a  good  one,  was 
vested  in  tlie  lessor  of  the  plaintiff.  But  the  following  objec- 
tions were  made  to  the  plaintiflPs  title.  First,  That  the  survey 
was  not  made  by  going  upon  and  measuring  the  land,  and 
marking  the  lines.  Second,  That  tlie  survey  was  made  before 
the  warrants  came  to  the  hands  of  the  deputy  surveyor.  Third, 
That  the  survey  was  made  by  Jonathan  Leet,  the  surveyor  of 
district  No.  10;  and  the  land  lies  in  Hoge's  district,  No.  11. 
For  these  reasons  it  was  contended,  that  the  survey  was 
void,  (a) 

The  deposition  of  Leet,  taken  in  the  cause,  stated  generally 
ttitd  he  had  duly  surveyed  those  warrants.  In  order  to  ascer- 
tain the  true  division  line  of  districts  No.  10  and  11,  an  order  of 
this  Court  was  made  at  a  former  term,  directing  Mr.  Martin 
to  go  upon  the  land,  and  to  survey  and  ascertain  the  boun- 
daries of  those  districts  as  they  had  been  laid  off  according  to 
law.  His  survey  and  return  were  given  in  evidence  by  the 
plaintiff,  in  which  he  lays  down  the  reputed,  and,  as  he  states, 
the  well  established  line  between  those  districts;  the  district 
No.  10,  commencing  at  about  eight  miles  from  the  western  boun- 
dary of  the  state.  From  this  survey,  the  lands  in  question  lie 
considerably  within  the  district  No.  10,  being  on  the  east  side 
of  Beaver  Creek;  whereas  the  dividing  line,  as  laid  down  by 
Martin,  is  considerably  to  the  west  of  that  creek. 

It  appeared  in  evidence,  that  the  tract  of  country  where  these 
warrants  were  located,  had  been  surveyed  by  the  authority  of 
the  State,  in  1785  or  1786,  and  divided  into  tracts  for  the  pur- 
pose of  being  sold  to  satisfy  depreciation  certificates;  but  only 
a  part  of  them  having  been  found  necessary  to  answer  that 
purpose,  the  residue  remained  unsold,  and  was  open  to  purcha- 
sers under  the  act  of  the  3d  of  April,  1792. 

Jonathan  Leet,  had  acted  as  an  assistant  to  Daniel  Leet  in 
making  those  surveys,  and  had  retraced  the  lines  in  1793.  After 

(a)  3  Smith's  ed.  of  the  Lavs  of  Pennsylvania,  70. 910.,  2  Do.  Sir. 
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Die  ten  wi^rrMits*  before  mentioned*  were  pat  into  Us  hands*  he 
went  on  the  ground  and  ran  one  line  to  ascertain  the  variation. 
He  also  tried  some  of  the  lines  of  the  different  tracts,  so  as 
to  satisfy  himself  that  they  were  correct  as  they  had  been  for* 
pedy  laid  down.  He  then  attached  Ann  Duncan's*  the  leading 
warrant,  to  the  ground  it  called  for*  and  adjoined  the  others 
in  succession*  amount  which  was  one  in  the  name  of  Reigle» 
being  the  tract  in  question* 

Witnesses  were  also  examined  by  the  plaintiff*  to  prove  that 
the  line  laid  down  in  Martin's  survey*  made  under  the  order 
of  this  Court*  beginning  eight  miles  from  the  west  boundary 
of  the  state*  is  a  well  marked  line*  known  and  reputed  in  that 
country  as  the  dividing  line  between  Hoge's  and  Leet's  dia- 
tricts.  Other  evidence  to  corroborate  this  testimony  was  given* 
which  is  noticed  in  tiie  charge  of  the  Court 

In  order  t»  prove  the  boundary  line  between  Hoge's  and 
tiOet's  district*  and  that  Leet's  district  had  been  laid  off  by  the 
surveyor  general*  with  the  approbation  of  the  govemov*  to  hfy- 
gin  twelve  nple^  east  of  the  west  boundary  of  the  states  the  do^ 
fendant  offered  in  evidence;  First*  a  paper  purporting  to  be 
**h  certified  extract  from  the  general  draft  of  the  districts  north 
«  and  west  of  the  Ohio  and  Allef^iany*  as  framed  by  the  sur- 
**  veyor  general*  the  Tth  of  April,  179d»  and  approved  by  the 
«« governor  the  9th  of  April,  1792;  remaining  in  the  surveyor 
"  general's  office."  This  certificate  was  under  the  seal  of  the 
office.  The  map  annexed  purported  to  be  the  sections^  Mo.  11 
%nd  No.  10. 

Second.  Instructions  given  by  the  surveyor  generaU  to  Leei 
in  the  year  1793,  which  recited  that  he  had  been  commissioned 
to  act  as  deputy  surveyor  in  district  No.  10*  beginning  twelve 
miles  from  the  west  boundary  of  the  state*  and  so  directing  him 
as  to  bis  duty*  in  making  surveys  within  his  district 

Third.  The  proceedings  of  the  board  of  property,  directing 
a  survey  of  districts  No.  10  and  11*  and  the  survey  and  plot 
returned  by  M'Cullough  in  obedience  to  the  order,  which  was 
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offered  in  mdence  in  the  case  ef  tke  Leeeee  ef  Griffith  vf* 
Evans,  (fr)  was  again  offered. 

Fonrth.  A  connected  plot  of  diferent  tracts,  viade  out  and  pot 
together  in  the  land  office,  by  an  officer  of  that  ettaUishment; 
was  also  offered  in  eridence. 

All  the  above  testimony  was  rejected  by  the  €ottrt  As  to  the 
first,  because  the  paper  ^as  not  a  copy  of  any  docnment  remain- 
ing of  record  in  the  office^  bat  an  extract,  which  is  not  evidence. 
It  is  impossible  for  the  Court  to  say  how  Gu*  tiie  parts  net  certified, 
might  throw  light  on  the  mutilated  part  offered  in  evidence*  It  is 
for  the  Court,  and  not  ibe  officer  who  certifies  this  paper,  to  de- 
termine this.  At  all  events,  the  paper  offered  in  evidence  is  not 
a  copy  of  one  in  the  office,  and  therefore  the  certificate  is  not 
•vidence* 

Second.  This  paper  is  not  evidence  for  the  purpose  for  which 
it  is  offered;  because,  excq>t  that  part  of  it  which  recites  die 
substance  of  tke  commission,  (vid  which  is  not  evidence,  as  the 
commission  itself  shonM  be  produced.)  it  does  not  relate  to  the 
boondary  line  of  the  districts.  It  is  therefore  irrdevant,  and  on 
that  account  not  proper  to  be  given  in  evidence. 

Third.  This  was  overruled,  for  the  reasons  assigned  in  tiie 
case  of  the  Lessee  of  Griffitiii  «s.  Evans. 

Fourths  This  was  decided  not  to  be  evidence,  because  it  does 
not  profess  to  be  a  copy  of  any  plot  of  record  in  the  office,  but 
is  the  act  of  an  officer  of  that  department,  putting  together  a 
niunber  of  tracts  of  land,  in  order  to  show  their  relative  poei** 
tiona.  That  i^cer  might  have  be^i  examined  as  to  this  matter, 
but  ho  cannot  certify  it  to  be  a  copy  of  any  paper  in  the  office. 

The  defendant  gave  in  ei4dence  another  plot  of  district  Nob 
11,  made  under  the  order  of  this  Court  by  Martin,  by  the 
direction  of  the  defendant'a  agent,  which  extends  the  north  line 
of  district  No.  1 1,  to  nearer  twelve  miles  instead  of  eigfit,  as 
laid  down  in  the  survey  made  for  the 

C6)  AnU,  p«se  166. 
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A  witness  was  also  examined,  to  prove  that  Leet  told  him 
that  he  did  not  go  upon  the  land  in  question  to  survey  it,  after 
(he  warrants  came  to  his  hands.  The  witness  also  stated,  that 
he  had  examined  the  tract  in  question,  and  could  find  neither 
comer  nor  line  trees,  to  correspond  with  those  laid  down  in  the 
survey  made  for  the  Population  Company. 

WJiaHIJ^QTOJ)r,  J.  charged  the  jury.  The  plaintiff  appears 
in  Court  with  a  regular  paper  title,  a  warrant  and  survey  re- 
turned into  the  office  and  accepted,  which,  according  to  the 
law  of  this  state,  vests  in  him  a  legal  title.  The  defendant  sets 
up  no  title  whatever,  and  resting  upon  his  possession  merely, 
endeavours  to  defend  it,  by  insisting  that  the  survey,  though  ap- 
parently legal,  was  in  point  of  fact  unduly  made.  A  defence  of 
this  kind  by  a  mere  intruder,  is  not  entitled  to  much  favour, 
and  although  the  plaintiff  cannot  recover  if  tins  survey  be  void, 
still  every  presumption  is  to  be  made  in  favour  of  the  regularity 
of  a  survey  made  by  a  sworn  officer,  returned  into  the  land  office 
and  there  accepted,  until  the  contrary  is  proved  by  the  party 
who  impeaches  it* 

The  first  question  is,  whether  this  warrant  was  duly  survey- 
ed on  the  ground,  after  the  warrants  came  to  the  hands  of  the 
surveyor?  Independent  of  the  return  of  the  surveyor,  a  sworn 
officer  of  the  government,  and  the  acceptance  of  it  by  the 
land  office,  without  an  objection  having  ever  been  made  to  it 
by  caveat  or  otherwise;  Leet  the  surveyor,  has  given  his  depo- 
sition, in  which  he  states,  that  after  the  warrants  came  to  his 
hands,  they  were  entered  in  his  books,  and  duly  surveyed.  A 
witness  was  examined,  to  prove  that  Leet  informed  him  that 
he  did  not  survey  these  warrants  on  the  ground  after  he  re- 
ceived them.  ITiis  evidence  being  merely  hearsay,  is  not  com- 
petent to  prove  the  fact,  that  the  warrant  was  not  surveyed  on 
the  ground,  but  was  admitted  by  the  Court,  merely  to  discredit 
ihe  testimony  of  Leet,  who  has  sworn  that  the  warrant  was 
duly  surveyed.  If,  after  weighing  the  credit  of  the  two  witnes- 
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868,  the  jury  should  be  of  opinion,  that  Leet's  evidence  ought  not 
to  be  believed,  hia  return  of  the  survey  and  the  acceptance  of  it 
by  the  office,  fortified  by  the  presumption  in  its  favour  that  it 
was  regularly  made,  not  being  impeached  by  any  positive  evi- 
dence, ^iii  be  sufficient  for  the  plaintiff. 

But,  admit  that  it  appeared  in  evidence  that  no  actual  sur- 
vey was  made  on  the  ground,  it  does  not  follow,  I  conceive, 
that  the  survey  is  for  that  reason  void. 

The  ninth  section  of  the  act  of  1785,  requires  that  every 
survey,  thereafter  to  Jie  returned  into  the  land  office,  upon  any 
warrant  which  should  be  issued  upon  the  passing  of  the  act,  should 
be  made  by  actually  going  upon  and  measuring  the  land,  and 
marking  the  lines,  after  the  warrant  authorising  the  survey 
should  come  to  the  hands  of  the  deputy  surveyor.  It  then  pro- 
ceeds to  declare,  that  every  survey  made  theretofore,  that  is, 
before  the  warrant  had  come  to  the  hands  of  the  deputy  sur- 
veyor, shall  be  accounted  clandestine  and  void.   But  the  same 
consequence  is  not  declared,  if  the  survey  be  not  actually  made 
on  the  ground,  in  the  manner  described  in  this  section;  and  it 
would  be  strange,  if  in  every  case,  it  should  be  required  to 
measure  and  mark  all  the  lines  of  the  survey,  whether  the  same 
should  be  necessary  or  not,  and  this  under  the  penalty  of  the 
survey  being  void.  If  the  lines  of  adjoining  surveys  ascertain 
precisely  tlie  boundaries  of  the  tract  in  question;  if  three  Or 
even  two  of  the  lines  of  a  square  be  surveyed,  so  that  the  re- 
maining line  or  lines  can  be  laid  down  by  protraction  with  ma- 
thematical certainty;  can  it  be  believed,  that  the  legislature 
meant  to  avoid  the  survey,  unless  those  lines  were  actually 
measured  and  marked?  This  is  not  to  be  presumed.  In  cases 
where  accuracy  in  designating  the  particular  tract  of  land  can- 
not be  attained  without  an  actual  running  of  the  lines,  it  was 
certainly  proper  to  require  that  they  should  be  run  and  marked 
on  the  ground.  Infinite  confusion  would  arise,  were  a  different 
course  permitted.  The  direction  in  this  section  to  the  deputy 
surveyor,  was  clearly  intended  for  the  benefit  of  the  warrant- 
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holder,  by  requiring  so  accurate  a  deacriptton  of  die  boundaries 
of  his  land,  as  to  prevent  interferences  with  die  adjoining 
tracts.  But,  if  eyerj  object  of  the  law  can  be  obtained  without 
running  all  or  any  of  the  lines,  it  is  going  beyond  the  words,  and, 
I  clearly  think,  beyond  the  plain  intention  of  the  legislature, 
to  declare  the  survey  void,  because  an-  act  altogether  unne- 
cessary was  not  performed.  This  has  more  than  once  been 
declared  to  be  the  opinion  of  this  Court,  and  it  has  the  clear 
authority  of  the  Supreme  CouK  of  this  state,  in  the  case  of 
M'Rhea's  lessee  vs.  Plummer,  (e)  to  support  it  In  this  case,  too, 
the  argument  that  an  actual  survey  is  proper,  for  the  purpose 
of  giving  notice  in  fmis  of  the  boundaries  of  the  land,  is  most 
satisfactorily  answered.  The  entries  in  the  books  of  the  sur* 
veyor,  and  the  plots  returned  into  the  office,  together  with  such 
marks  as  are  to  be  found  on  the  land,  will  always  afibrd  Ml 
information  to  actual  settlera  and  others,  of  the  real  boundaries 
of  each  survey. 

Now,  what  are  the  facts  in  this  case?  The  tract  of  land  in 
question,  as  well  as  all  the  others,  appended  to  that  of  Ann  Dun- 
can, were  surveyed  by  Jonathan  Leet,  as  assistant  to  his  bro- 
ther Daniel,  under  the  authority  of  the  State,  in  the  year  1785 
or  1786;  aft^  these  warrants  came  into  his  hands,  Jonathan 
Leet  went  on  the  ground,  and  ran  so  many  of  the  lines  as  to 
satisfy  himself  that  a  second  actual  survey  was  unnecessary. 
No  evidence  has  been  given  to  show  that  he  was  mistaken  in 
this  respect;    for  although  one  witness  has  declared,  that  he 
searched  for  the  lines  of  this  tract  and  could  find  no  marks  to 
distinguish  it,  he  admits  that  he  had  neither  chain  nor  compass  to 
assist  him,  and  that  no  person  on  behalf  of  the  lessor  of  the  plain- 
tiff was  present,  or  was  even  called  upon  to  show  the  lines  and 
marks.  It  can  never  be  endured,  that  the  acts  of  a  sworn  officer, 
approved  by  his  superiors,  should  be  impeached  by  the  unsuccess- 
ful examination  of  officious  and  unauthorised  individuals.  The 
order  of  this  Court,  put  it  in  the  power  of  the  defendant  to  have 

(c)  1  Binncv,  227. 
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this  point  ascertained  in  a  fair  and  proper  manner,  of  which  he 
did  not  chase  to  avail  himself.  But,  in  opposition  to  the  unsatis- 
factory evidence  of  the  witness  just  noticed^  is  that  of  Enoch 
Marvin,  who  says,  that  he  traced  the  outward  line  of  all  these 
surveys  from  Ann  Duncan's  down  to  that  now  in  controversy, 
and  found  the  comer  trees  of  each  survey. 

As  to  the  objection,  that  the  actual  survey  of  this  tract  of 
land  was  made  before  the  warrant  came  to  the  hands  of  the 
deputy  surveyor,  it  is  conclusively  answered  and  obviated  by 
the  decision  in  the  case  of  M*Rhea's  lessee  vs.  Plummer,  in  which 
we  entirely  concur.  In  that  casj>  it  was  decided  that  the  tract 
of  country  on  which  those  warrants  fell,  having  been  surveyed 
by  auihoTity  of  the  State  for  satisfying  depreciation  certificates, 
but  which  was  afterwards  open  to  appropriation  warrants, 
coming  afterwards  to  the  hands  of  the  deputy  surveyor,  might 
be  applied  by  him  to  the  survey  so  made,  without  running  and 
narking  the  lines  anew.  No  further  observations  need  be  made 
on  this  objection. 

The  next  and  last  objection  to  the  validity  of  this  survey  is, 
that  it  was  made  in  District  No.  10,  whereas  the  land  lies  in 
District  No.  1 1.  If  the  fact  be  so,  there  is  no  doubt  but  that  the 
survey  is  void,  and  the  lessor  of  the  plaintiff  cannot  recover. 
Whether  the  fact  be  so  or  not,  is  a  question  for  the  jury  to  de- 
cide on  the  evidence. 

The  fourth  section  of  the  Act  of  Sd  April  1792,  declares,  that 
the  surveyor  general  shall,  with  the  approbation  of  the  Governor, 
divide  the  lands  thus  offered  for  sale  into  proper  and  con* 
venient  districts,  in  such  manner  as  he  may  think  expedient,  so 
that  the  boundaries  of  each  district,  either  natural  or  artificial, 
may  be  known;  and  shall  appoint  a  deputy  surveyor  for  each 
district. 

Whether  these  districts  were  laid  down  by  the  surveyor  gene- 
ral, on  any  diagram  or  plot  of  that  country  remaining  in  his  of- 
fice, is  unknown  to  the  Court  or  jury,  as  no  evidence  of  that  fact 
has  been  given.  But,  if  there  was  any  such  paper  division  made, 

3  H 
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still  it  is  presumable,  independent  of  all  positive  eyidenc^  that 
the  lines  of  division  were  also  run  and  marked  on  the  ground, 
for  the  information  of  purchasers,  as  well  as  of  the  several  depa- 
ty  surveyors,  so  that,  in  the  words  of  the  law,  **  the  boundaries 
**  of  each  district,  either  natural  or  artificial,  might  be  known.'' 

The  defendant's  counsel)  in  their  argument,  have  assumed  the 
fact  that  there  was  a  paper  demarkation  of  those  districts  of 
record  in  the  land  office,  and  insist  that  the  nonproduction  of 
that  species  of  evidence  is  fatal  to  the  plaintiff's  title. 

But  to  this  argument  there  are  two  answers,  which  seem  to 
the  Court  to  be  conclusive.  The  first  is,  that  there  is  no  evi* 
dence  that  any  such  paper  ever  did  exist,  and  that  if  it  did,  the 
defendant  might  prove  it,  although  its  nonexistence  cannot  so 
easily  be  proved. 

The  next  is,  that  if  there  is  in  the  land  office  any  paper  which 
marks  the  original  boundaries  of  these  districts,  inconsistent 
with  those  existing  on  the  ground,  it  is  for  the  defendant  who 
impeaches  this  survey,  to  produce  it,  and  not  for  the  plaintiff 
who  rests  upon  his  survey  made  by  a  sworn  officer,  returned 
into  the  land  office  and  there  accepted,  as  affording  jprtma^/iicie 
evidence  that  it  was  regularly  made. 

What,  then,  is  the  evidence  of  the  dividing  line  between  dis- 
tricts No.  10  and  No.  11? 

The  depositions  of  Hoge,  the  deputy  surveyor  of  district  No. 
11,  and  of  Jonadian  Leet,  the  deputy  surveyor  of  No.  10, 
corroborated  by  their  official  acts,  establish,  so  far  as  they  are 
believed,  the  line  laid  down  by  Martin  as  the  division  line; 
which  line  is  to  the  west  of  Beaver  Creek,  somewhat  more  than 
eight  miles  from  the  western  bonndaiy  of  the  State.  The  offi- 
cial acts  of  these  surveyors,  appear  in  the  connected  pjots  wUdi 
they  respectively  made  of  their  surveys,  each  of  them  running 
up  to  that  line  as  the  acknowledged  limit  of  his  district.  These 
connected  plots  were  returned  into  the  land  office,  and  there 
accepted,  without  an  objection  having  ever  been  made  to  them 
by  the  surveyor  general;  the  man,  whose  particular  duty  it  was 
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in  see  that  hui  d^^tiea  did  not  tranggress  tiie  limits  of  their 
dktricts,  and  who»  of  all  ethers,  best  kaew  what  those  limits 
were* 

Martin,  who  ran  tb^  dividing  line  under  tho  order  of  this 
Court,  and  Mr.  Williams^  both  of  whom  have  foi*  mapy  years 
resided  in  that  part  of  the  country,  have  sworn  that  this  is  the 
reputed,  the  well  known,  and  established  line  of  division,  be- 
tween those  two  districts.  In  addition  to  this  testimony,  Howel's 
map  of  this  State  has  been  given  in  evidence,  which  lays  down 
the  line  considerably  to  the  west  of  Beaver  Creek. 

On  the  other  side  is  another  survey  made  by  Martin,  at  the 
instance  of  the  defendant,  which  extends  the  northern  line 
of  these  districts  as  contended  for  by  the  defendant,  nearly 
twelve  miles  from  the  west  boundary  of  the  State;  and  if  the 
defendant  had  directed  him  to  extend  it  twelve  miles  further, 
it  would  have  been  the  duty  of  the  surveyor,  acting  under  the 
order  of  this  Court,  to  have  run  that  distance.  But  this  of  itself 
proves  notiiing.  The  survey  and  plot  which  accompanies  it,  are 
merely  intended  to  exhibit  on  paper  the  dimensions,  and  rela- 
tive position  of  the  land,  so  that  the  evidence  to  prove  its  agree- 
ment or  disagreement  with  the  boundaries,  as  asserted  by  each 
party,  may  be  the  better  understood. 

The  deposition  of  Hugh  M'CuUough  was  also  read,  who  states, 
amongst  other  things,  that  he  made  a  survey  of  these  districts, 
under  an  order  of  the  board  of  property,  made  in  the  year  1815; 
in  which  he  ran  twelve  miles  from  the  west  boundary  of  the 
State,  as  the  northern  line  of  Hoge's  district  But,  as  the  Court 
refused  to  suffer  that  order  or  the  survey  made  under  it  to  be 
given  in  evidence,  upon  the  ground  that,  as  between  these  parties, 
they  were  ear  parte  and  in  no  manner  binding  upon  them,  the  evi- 
dence of  the  person  who  made  that  survey,  as  to  the  lines  which 
he  ran,  can  prove  nothing  in  this  cause.  He  has  given  no  evidence, 
as  to  his  own  knowledge  of  the  division  line.  He  speaks,  it  is  true, 
of  some  marked  trees  which  he  found  on  the  line  running  south 
to  the  Ohio,  twelve  miles  from  the  west  boundary  of  the  State, 
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as  do  also  Martin  and  E.  ETans,  on  fhe  line  which  Die  former 
ran,  at  the  distance  of  eleren  miles  and  one  hundred  and  seven- 
teen perches  from  the  west  boondarj.  But,  whether  these  mark- 
ed trees  designate  the  dulriet  Ime,  or  merd j  the  lines  of  the 
different  snnrejs  adjoining  Ifaat  line,  is  not  e]|ilained  bj  any 
one  of  the  witnesses* 
Upon  this  evidence  the  jnry  must  decide* 
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ft  IB  not  neeenaiy  to  produce  the  deed  poU,  from  the  penon  in  whose  name  the 
•pplicatioD  was  nuM]e  for  a  tract  of  land,  in  oi^r  to  support  the  title  of  the 
plaintiif  in  an  ejectment  for  the  land;  the  pbdntiff  having  obtained  the  warrant 
and  paid  the  purchase  money. 

The  acknowledgment  of  a  deed,  before  a  person  who  s^les  himself  a  justice  of  the 
court  of  common  pleas,  is  prima  fade  endence  that  he  was  such;  and  it  is  not 
necessary  to  produce  the  commission  of  the  justice,  until  some  evidence  is  given 
to  render  the  fact  questionable. 

An  agreement  signed  by  the  agent  of  the  lessor  of  t|ie  plaintiff  in  ejectment,  for 
the  sale  and  conveyance  of  the  land  to  the  defendant,  cannot-  be  pten  in  evi- 
dence in  a  trial  at  law;  it  is»  at  most,  only  evidence  of  an  equitable  title. 

A  warrant,  survey,  and  payment  of  the  purchase  money,  are  sufficient  to  give 
a  legal  right  d  enti7  in  ejectments 

Ejectment  for  land  on  the  north  and  west  of  Ohio  and 
Alleghany  rivers,  and  Gonewango  creek.  The  only  question 
which  was  raised  as  to  the  plaintiff's  title,  was,  whether  the 
deed  poll  from  the  person  in  whose  name  the  application  was 
made,  to  the  plaintiff,  who  obtained  the  warrants  and  paid  the 
purchase  money,  was  sufficiently  proved;  it  having  been  ac- 
knowledged before  a  person,  who  styles  himself  a  justice  of  the 
common  pleas  of  the  county  where  the  land  lies. 

The  Court  observed,  that  a  conveyance  in  this  case  need  not 
be  shown,  as  was  laid  down  in  the  case  of  the  lessee  of  Brown 
Wn  Galloway,  at  the  last  term,  (a) 

But,  if  it  were  necessary,  still  the  acknowledgment  before  a 
man  who  styles  himself  a  justice  of  the  common  pleas,  is  pfma 
fade  evidence  that  he  was  such;  and  it  is  not  necessary  for  the 
person  who  offers  a  deed  so  acknowledged,  to  produce  the  com- 
mission of  the  justice,  or  to  give  any  further  evidence  to  prove 

(a)  Ante,  page  891. 
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him  to  be  ft  justice  of  the  common  pleas*  until  some  evidence  is 
giyen  on  the  other  side  to  render  that  fact  questionable* 

The  plaintiff  proved,  that,  in  1813,  the  defendant  claimed  the 
land  in  controversy,  resided  on  it,  and  had  erected  valuable 
mills  at  the  place  of  his  resideBce.  That  the  year  before  this 
suit  was  brought,  the  defendant  demanded  from  the  agent  of  the 
plaintiff's  lessor,  a  deed  for  this  land,  still  stating  it  to  be  the 
land  on  which  he  resided.  But  there  was  no  positive  evidence 
given  of  the  defendant's  possession  at  the  time  this  ejectment 
was  brought 

The  defendant  offered  in  evidence,  an  agreement  signed  by 
the  agent  of  the  lessor  of  the  plaintiff,  for  the  sale  and  convey- 
ance of  this  land  to  him;  and  he  relied  upon  the  case  of  Simm's 
lessee  vs.  Irvine,  to  show  that  Ihis  vested  in  the  drfendant  a 
legal  title* 

TEOE  COURT  refused  to  permit  this  paper  to  be  given  in 
evidence,  as,  at  most,  it  was  only  evidence  of  an  equitable  title? 
The  case  relied  on,  falls  very  far  short  of  this  case.  It  was  de- 
cided there,  that  as  a  warrant,  survey  and  purchase  money  paid, 
gave  a  le|^  right  of  entry  in  ejectment,  by  the  law  and  practice 
of  this  State,  it  was  sufficient  to  maintain  an  ejectment  in  the 
Circuit  Court  of  the  United  States.  And  even  in  that  case,  the 
compact  between  Virginia  and  Pennsylvania  was  made  use  of 
to  strengthen  the  point  there  decided.  This  Court,  however,  upon 
the  authority  of  that  case,  has  uniformly  decided  that  a  warrant 
and  survey,  and  payment  of  the  purchase  money,  are  sufficient  to 
give  a  legal  right  of  entry  in  ejectment.  But  the  line  of  de- 
markation  between  legal  and  equitable  titles^,  has  been  uniform- 
ly observed  and  strictly  enforced  in  this  Court.  Aa  to  the  ques- 
tion of  the  defendant's  possession  at  the  time  this  suit  was 
brought,  the  Court  submit  it  to  the  jury  on  the  evidence. 

Verdiafot  Ai  plaintijf. 
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The  Circuit  Coart  has  no  jariidietioD,  when  neither  of  the  parties  in  the  suit,  aru 

citizens  of  the  State  in  whieh  the  action  is  instituted. 
Where  the  plaintiff  was  a  citizen  of  Kentucky,  and  one  of  the  defendants  was  a 

citizen  of  Pennsjlvania,  and  the  other  defendant  a  citizen  of  New  Orleans,  but 

no  process  had  been  sued  on  the  latter,  the  jarisdiction  of  the  court,  in  the  case 

was  maintained. 

JMOTION  on  arrest  of  judgment,  upon  the  ground  of  want  of 
jurisdiction.  The  declaration  stated  the  plaintiff  to  be  a  citizen 
of  the  State  of  New  York,  and  the  defendant  to  be  a  citizen  of 
New  Jersey. 

WASHU^TQTOM",  J.  this  point  was  settled  in  the  case  of 
Craig  V9.  Cummins,  decided  in  this  court,  in  January  1811;  (a) 
the  judgment  must  therefore  be  arrested. 

(a)  Cbaio  v9,  Cmnass. 

Action  bj  Crug  a  citizen  of  Kentucky,  against  J.  P.,  a  citizen  of  New  Orleans, 
and  Cummins,  a  citizen  of  PennsylTania.  The  process  was  serred  on  Cummins 
only,  and  non  est  inoentua  as  to  J.  P.;  and  the  declaration  is  against  him  only,  re- 
citing the  writ  and  the  return.  Plea  to  the  jurisdiction;  stating  that  J.  P.  was  not, 
and  is  not  a  citizen  of  Pennsylvania^  but  was  and  is  a  citizen  of  New  Orleans.  To 
this  there  was  a  general  demurrer. 

n'ASmj^TOJft  J'  If  J-  P'  had  heen  serred  with  process  in  this  ease,  he 
roigiit  hare  pleaded  to  the  jurisdiction  of  the  court,  because  by  the  11th  seetkMi 
of  the  judiciary  law,  the  Court  cannot  entertain  the  suit,  except  an  alien  be  a  party, 
or  the  suit  is  between  a  citizen  of  the  State  where  the  suit  is  brought,  and  a  citi- 
zen  of  another  State.  But  neither  Craig  nor  J.  P.  is  a  citizen  of  this  State,  where 
the  suit  b  brought  It  is  true,  that  under  another  clause  of  this  seedon,  it  is  not 
necessary  that  the  defendant  should  be  an  inhabitant  of  the  State  in  which  the 
suit  is  brought,  if  he  be  there  serred  with  the  process;  but  if  he  be  not  an  inhabi- 
tant of  that  State,  the  plaintiff  must  be,  in  order  to  gire  jurisdiction  to  that  Court; 
and  therefore  J.  P.  might  well  be  sued  in  the  Circuit  Court  of  Kentucky,  where 
the  pUdntiiTis  an  inhabitant,  if  the  process  were  there  served  upon  him. 


432  PENNSYLVANIA. 


Bat  the  qoeitioo  in  tkbttie  ii,  can  Cammiiia  aviil  himietf  of  the  want  < 
diet]OD,in  reipect  to  his  aiaoeiate  in  the  writ,  hot  who  it  not  deslared  agaiut?  It 
ii  admitted  at  the  bar,  that  bj  the  bw  and  praetiee  of  this  State,  if  the  sherHT  re- 
tain nan  est  mventiu  as  to  one  defendant,  and  senriee  of  the  writ  on  the  other* 
the  phttntiff  may  proeeed  against  the  latter  shglj,  tlioagh  apon  a  joint  eontraet* 
stating  in  his  deeUration,  the  return  on  the  writ  This  being  the  case,  there  can 
exist  no  good  reason  why  the  defendant  who  is  serfed  with  the  proeess,  should 
a^ail  himself  of  the  want  of  jorisdietion  in  the  coart  as  to  the  other  penoa 
named  in  the  writ,  who  is  serered  from  him,  and  is  no  longer  to  be  considered  as 
a  defendant 

Demurrer  tuftmned. 
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A  deed  for  Und,  made  under  a  power  of  attorney  acknowledged  before  a  mayor 
or  other  chief  magistrate  of  a  oity,  instead  of  being  j>roT«</  before  him  by  th6 
witnesses,  and  certified  by  him  umler  the  pnblie  seal,  is  evidence  ander  th6 
common  lav  of  PennsyWania,  notwithstanding  the  act  of  1705. 

The  provisions  of  the  act  of  1705,  apply  to  a  power  of  attorney,  proved  by  ths 
attesting  witnesses,  bat  they  do  not  exclude  other  evidence  of  the  execution 
of  such  power.* 

1  HIS  cause,  which  had  been  removed  into  the  Supreme  Cour^ 
upon  a  division  in  the  opinion  of  the  judges,  as  to  the  admissi- 
bility of  the  power  of  attorney  from  Christie  to  Milligan»  was 
sent  back  to  this  Court,  under  an  agreement  of  the  parties,  that 

*  LEsan  OP  Miuioah  v«.  Dicksoit  it  al. 

The  title  of  the  plaintiflT  waa  as  follows:  April  1st,  1769,  a  special  appUeation, 
No.  39«  for  300  acres,  was  made  for  John  Campbell,  at  Ligonier,  near  the  tort  on 
Connemaogh,  and  a  small  Creek  running  into  the  same,  adjoining  Samuel  Dunean, 
called  M*Gee's  hunting  cabin.  0»  the  Stii  of  June,  a  survey  waa  returned  in  pur- 
suanee  of  order,  Na  39,  dated  the  *24thof  May,  1769,  for  John  Campbell,  satoat* 
ed  near  the  fort  on  Coonemaugh,  and  on  a  smaH  creek  called  M*(tee*s  run,  at 
his  hunting  cabin.  The  surveyor  states,  "that  at  the  time  of  making  the  survey, 
T.  Armstrong  made  pretensions  to  the  land,  under  an  order.  No  64,  but  the  special 
order  on  which  I  returned  the  survey,  was  not  then  come  to  hand."  Campbell  died, 
and  his  widow  and  administratrix,  by  order  of  the  Orphans'  Court,  legally  sold 
the  above  land  to  Jamea  Christie,  in  1773,  which  was  regnlariy  conveyed  to  him. 
In  1796,  llobert  MUligan  was  appointed  attorney  in  fact,  by  Christie,  to  sell  the 
land,  and  In  1800,  he  sold  and  conveyed  it  to  the  lessor  of  the  plaintiff!  It  appear- 
ed in  evidence,  that  when  Christie  purchased  the  land  in  1773,  he  placed  upon  it, 
a  servant  man  and  his  wife,  indented  for  five  years,  in  or<ler  to  retain  the  posses- 
sion and  take  care  of  the  land.  The  servant  man  died  before  the  expiration  of 
the  five  years,  and  his  widow  marriod  one  Hadabaugh,  who  continued  to  live  on 
the  land  without  paying  rent,  till  about  six  years  ago,  when  he  left  it,  an"  the  de- 
fendant Dickson  took  potaession.  In  1796.  Hadabsngh  came  to  the  attorney  of 
Christie,  in  order  to  boy  the  land,  and  offered  as  much  as  it  was  afterwards  sold 
for;  but  the  offer  was  not  then  accepted. 

The  defendants  claimed  under  a  lottery  order,  dated  3d  April,  1769,  Ko.  64 
"  for  300  acres,  on  the  forks  of  Conneroaugh  and  M'Gee's  run,  toiueliide  a  fpriog." 

S  I 
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this  should  be  the  single  question  to  be  decided.  It  came  on 
now,  to  be  again  tried,  when  the  plaintiff  examined  a  number  of 
witnesses,  including  lawyers,  conveyancers,  and  a  clerk  in  the 
office  of  the  Master  of  Bolls^  and  for  recording  of  deeds;  all  of 

The  defendant  Dickson  proTed  a  settlement,  near  twelve  months  prior  to  April, 
1769;  in  March  of  that  year,  Campbell  disseised  him,  and  made  improvements,  and 
continued  to  hold  it  before  and  after  his  tarvey.  It  was  proved  that  the  land  in 
question  is  fifteen  miles  from  Liigonier,  and  that  there  was  no  fort  at  all  on  Conne- 
maugh  in  1769,  nor  does  the  land  join  Samuel  Duncan;  in  aU  other  resptects  the 
surrey  fiu  the  order  of  1st  of  April,  1769.  It  was  also  proved,  that  no  such  order 
as  the  one  recited  in  the  survey  of  the  34th  of  May,  1769,  was  to  be  found  on  the 
books  of  the  land  office,  or  amongst  the  papers;  that  of  the  1st  of  April  was  found 
duly  recorded. 

It  did  not  appear  that  either  of  the  parties  bad  paid  any  thing  to  the  State  for 
this  land. 

The  power  of  attorney,  from  Christie  to  MiUigan,  or  rather  an  exemplificatioa 
of  it,  is  certified  by  the  Lord  Provost  and  chief  magistrate  of  Edinburgh  to  have 
been  ackntrwledgedhj  Christie  before  him,  and  is  certified  under  the  city  seal. 
This  was  objected  to  by  Dallas,  for  defendant,  because  R  Is  only  an  eiempUfica- 
tion,  and  no  proof  that  the  original  is  lost,  and  it  is  certified  as  having  been  mere- 
ly acknowledged,  whereas  the  act  of  Assembly,  passed  in  1705,  declares,  '*  that 
**  letters  of  attorney,  the  execution  whereof  shall  have  been  pmroed  by  two  of  the 
**  witnesses  thereto,  before  any  mayor  or  chief  magistrate  of  any  dty,  &c.  where 
**  the  same  was  made  and  certified  under  the  public  seal  of  such  city,  &e.  shall  be 
**  good,  and  all  deeds  for  lands  made  by  yirtoe  of  powers  so  proved  and  certified^ 
**  shall  be  efiectua]."  This  power  is  not  proved,  but  is  acknowledged,  aod  there- 
fore it  is  not  authentioated  according  to  the  law. 

Tilghman  for  pUintil^  admitted  that  the  words  of  the  law  were  against  him,  bat 
contended  that  the  uniform  practice  in  this  State  had  been  otfaerwiw,  and  that 
powers  proved  and  oertified  as  this  is,  hare,  without  objectkn,  been  regularly 
admitted. 

Peter^j  J.  was  in  faTOur  of  admitting  the  evidence,  upon  the  principle  that 
communM  error,  facit  jut. 

Waaihingtont  J,  contra:  The  law  is  plain;  I  know  nothing  of  a  contrary  pme- 
ttce.  The  Court  being  divided,  the  evidence  was  admitted. 

Dallas  oiTered  a  paper,  signed  Richard  Wallace,  proved  to  be  in  the  hand-writ- 
ing (except  the  signature,)  of  Kennedy,  secretary  ot  the  land  office,  purporting 
to  be  the  application  of  John  Campbell,  of  the  1st  of  April,  1769,  bat  dilforing 
from  it.  The  original  is  lost,  and  Kennedy  is  dead.  The  Court  thought  It  impro- 
per to  admit  the  evidence,  agabst  a  oertified  copy  of  the  apptieatioii,  from  the 
rccordi  of  the  land  office. 
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whom  concurred  in  {nroving,  that  the  aniTerial  practice  of  this 
State  has  been,  to  make  conveyances  under  poivers  of  attor- 
ney,  aeknowkdged  before  a  mayor,  or  other  chief  magistrate  or 
officer  of  the  city.  Ice.  where  such  power  was  executed,  and  cer* 
tified  under  the  common  or  public  seal  of  the  said  city,  in  like 
manner  as  if  the  same  had  been  preyed  by  the  attesting  wit- 
nesses. That  powers  of  attorney  thus  certified,  haye  uniformly 

Tlw  objeolkms  to  the  plaintiff's  recoveiy  were;  Pint,  that  the  sanrej  ia  not  a 
loeatkm  of  the  applieation  of  the  Irt  of  April,  17G9,  aa  it  refers  to  an  applieatiOQ 
differing  in  date,  is  not  at  Ligonier,  near  to  any  forts,  and  does  not  adjoin  S.  Dan- 
oan. 

Seoond,  The  lessor  of  the  plaintiff  haraing  only  a  sarfey,  vithout  payment  of 
the  consideration  to  the  praprietors,  or  to  the  State,  has  not  obtabed  n  legal 
title  to  aathorise  n  reeofei^  in  ejeeUnent 

Third,  the  plaintiff  has  not  a  right  of  entry  by  possession,  beeanse  it  does  not 
appear  that  those  who  held  the  possession,  heldnnder  Christie,  nor  did  they  pay 
rent,  which  was  necesssiy  in  order  to  make  their  possesskm  the  possesion  of 
Christie.  Ronn.  15.  58. 60.  89S.  SIS.,  S  Bae.  Ab. 483.,  SStra.  11S8.,  1  Wila.  176. 

The  plaintiff  inaiated  npon  an  nnintermpted  possession  from  1769,  till  «bont  sis 
years  ago,  when  the  dcfendanu  gained  it;  but  if  otherwise,  the  plaintiff  may  re<- 
eover  npon  priorUy  of  possession  against  a  disseisor.  Cro.  El.  438. 

The  other  points  were  also  controverted. 

WJiSHIJVGTOJ^r,  J.  charged  the  jnry.  Whether  tlie  snnrey  for  Campbell  does 
or  does  not  fit  the  application,  is  a  question  of  some  difficulty;  but  the  jury  may 
discharge  their  mfaida  from  this  subject,  since  the  ptabtiff  pUeeshb  chief  reUanoe 
upon  his  poasesaorydHf,  and  if  thai  wQl  not  support  him,  he  cannot  reeoterin  the 
fwesent  action  upon  his  paper  title,  smce  that  doss  not  give  him  a  legal  title.  The 
question  then  for  the  consideration  of  the  jury  is,  whether  the  pUintiff  has  shown  a 
right  of  entry?  From  1769  to  1778,  it  is  clear  that  the  premises  were  in  the  pos- 
session of  Campbell,  under  whom  the  lessor  claims,  or  of  Christie,  by  hb  serrants. 
It  doea  not  appear  that  Hadabaugh  paid  rent  to  Christie,  nor  from  any  poattive 
deelaralSons  from  him,  whether  he  held  under  or  adTcrsely  to  Christie.  Whether 
they  will  oonaider  his  offer  in  1796  to  purcliase  the  Umd,  and  his  subsequent  aban- 
donment of  It,  as  eridence  of  the  former  or  not,  is  the  question.  If  they  are  of 
opinion  that  he  held  under  Christie,  then  it  is  unimportant  whether  he  paid  rent 
or  not,  and  in  that  case,  they  should  find  fiw  the  pfauntiff  If  they  thinlc  that  he 
held  in  opposition  to  the  title  of  Christie,  then  their  verdict  should  be  for  the  de- 
fendant, suice  an  order  and  survey  without  payment  of  the  purchase  money  doe» 
not  p?e  a  legal  right  of  entry. 

Verdicifir  the  defindant. 
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been  admitted  to  be  recorded  in  this  State,  copies  whereof  have 
always  been  given  in  evidence;  and  that  an  objection  to  such  evi- 
dence, never  was  heard  of»  until  it  was  made  on  the  first  trial 
of  this  case.  That  an  immense  portion  of  the  landed  property 
in  this  State,  is  held  under  deeds  executed  by  the  attorneys  of 
tile  proprietors  and  others,  in  virtue  of  powers,  acknowledged 
and  certified  as  this  was. 

Some  of  the  witnesses  stated  it  as  their  opinion,  from  an  ex- 
amination of  the  records,  and  from  their  recollection  of  the 
deeds  which  had  been  drawn  in  their  respective  offices,  that  a 
very  great  majority  of  the  powers  of  attorney  for  conveying  real 
property  in  this  State,  have  been  of  this  description.  That  the  most 
eminent  lawyers  and  conveyancers  in  the  State,  had  uniformly 
acted  in  conformity  with  this  opinion.  The  evidence  of  some  of 
the  witnesses,  traced  their  knowledge  of  this  practice  as  far 
back  as  fifty  or  sixty  years  ago;  at  which  time,  they  found  the 
practice  established  and  in  use  in  the  offices  in  which  they  en- 
tered as  apprentices  or  assistants.  The  testimony  of  the  wit- 
nesses, as  to  this  practice  or  usage,  its  antiquity,  uniformity,  and 
extent,  was  uncontroverted.  Only  one  witness  was  examined  by 
the  defendants'  counsel,  namely,  Mr.  Chief  Justice  Tilgfaman, 
who  stated,  that  he  had  received  powers  of  attorney  from  Andrew 
Allen,  in  London,  Chief  Justice  of  this  State,  before  the  Revolu- 
tion, and  from  other  members  of  that  family,  for  the  sale  of  their 
real  property  in  this  State,  a)l  of  which  were  acknowledged  and 
certified  like  the  present  This  was  in  the  year  1809.  That, 
after  examining  the  act  of  1705,  he  returned  those  powers  to 
his  constituents,  and  directed  them  to  have  them  proved  before 
the  mayor  or  magistrate.  But,  the  Chief  Justice  stated  nothing, 
in  opposition  to  the  practice  proved  by  the  other  witnesses.  He 
further  stated,  that  although  the  law  requires  the  certificate  of 
the  magistrate  of  the  proof  of  deeds  before  him,  to  be  authenti- 
cated under  the  common  or  public  seal  of  the  city,  yet  a  long 
usage  of  certifying  the  proof  without  such  seal,  had  grown  up. 
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and  had  received  the  sanction  of  the  Supreme  Court  of  the 
State,  on  the  ground  of  such  usage. 

The  plaintiff  proved  the  loss  of  the  original  power  of  attorney; 
the  paper  now  offered  in  evidence,  was  a  copj  of  the  exemplifi- 
cation of  the  power,  from  the  ofSce  for  recording  deeds,  where 
the  exemplification  was  recorded,  (a) 

WJSHLArGTOJV",  J.  delivered  the  opinion.  When  this  cause 
was  formerly  tried,  the  only  question  which  I  could  judicially 
decide,  was,  whether  under  the  words  of  the  act  of  1705,  a 
power  of  attorney  acknowledged  before  the  mayor  or  chief  magis- 
trate of  a  city,  and  certified  under  the  public  or  common  seal, 
could  be  given  in  evidence*  That  act  declares,  that  all  sales 
or  conveyances  of  lands  thereafter  to  be  made,  by  virtue  of  any 
letters  of  attorney,  duly  executed,  and  expressly  giving  a  power 
to  seU  lands  or  other  estates,  certified  to  have  been  proved  by 
two  or  more  of  the  witnesses  thereunto,  before  any  mayor  or 
chief  magistrate  of  a  city,  &.c.  under  the  common  seal,  &c.,  or 
proved  in  Pennsylvania  before  any  justice  of  the  peace,  by  one 
or  more  of  the  witnesses  thereto,  &c.  shall  be  good  and  effec- 
tual in  law,  to  all  intents  and  purposes,  whatsoever,  as  if  the  said 
constituent  had  by  his  deed  conveyed  the  same. 

Upon  the  construction  of  this  law,  it  appeared  to  me  there 
could  scarcely  be  two  opinions.  It  allowed  powers  of  attorney, 
proved  as  the  law  directs,  by  the  attesting  witnesses,  to  be  given 
in  evidence;  but  it  did  not  extend  the  same  privilege  to  pow- 
ers acknowledged  by  the  party.  The  former  case,  therefore,  was 
no  longer  open  to  the  common  law  objection,  that  a  deed  must 
be  proved  upon  the  trial  of  a  cause  in  which  it  is  offered,  by  the 
attesting  witnesses,  if  they  can  be  produced,  subject  to  the  legal 
exceptions  and  qualifications  of  the  rule.  The  latter  case  was 
left  exposed  to  the  full  operation  of  that  principle,  as  it  was  not 
provided  for  by  this  statute.  There  was  no  testimony  gpven  of  a 

(a)  t  DalK  U.  17.  66. 
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practice  and  usage  like  that  which  has  been  proved  in  this  case. 
It  is  true,  Judge  Peters  stated  to  me  the  general  understanding 
of  1^1  and  other  men,  upon  this  subject,  substantiallj,  as 
he  has  now  testified.  But  no  proof  of  such  a  practice  was  given, 
so  liiat  I  could  act  Judicially  upon  it,  or  to  enable  the  Supreme 
Court  to  judge  how  far  such  practice  had  controlled  or  affect^ 
the  principle  of  the  common  law.  I  could  not  therefore,  give 
any  other  opinion  than  the  one  I  did,  which  was  unfavourable 
to  this  evidence. 

This  trial  presents  a  perfectly  new  case,  upon  the  evidence 
which  has  been  given. 

It  is  contended  by^ie  defendants'  counsel,  that  no  practice 
or  usage  can  repeal  or  control  an  express  statute;  and  that  for 
this  reason  the  cases  of  Davej  vs.  Turner,  1  Dall.  11.,  and  the 
lessee  of  Lloyd  vs.  Taylor,  1  Dall.  17.,  in  which  it  Was  decided, 
that  a  feme  covert  had  legally  parted  with  her  estate  by  being 
privily  examined  without  a  fine  being  levied,  and  even  by  the 
mere  joining  her  husband  in  the  deed,  are  no  authority  in  this 
case;  because,  the  long  and  uniform  practice,  which,  by  those 
decisions,  sanctions  this  mode  of  disposing  of  her  estate,  violat- 
ed no  statute  of  this  state,  but  merely  a  rule  of  the  common  law, 
which  required  a  fine  to  be  levied,  in  order  to  bind  the  estate  of 
a /erne  covert.  Now,  admit  for  a  moment,  that  a  usage,  however 
ancient,  cannot  control  or  vary  the  plain  interpretation  of  a 
statute;  still  it  is  obvious,  that  the  error  of  the  argument  con- 
sists in  supposing  that  the  usage  set  up  in  this  case,  is  at  vari- 
ance with  the  provisions  of  the  act  of  1705.  That  act  provides 
merely  for  the  case  of  powers  of  attorney,  proved  by  the  attest- 
ing witness,  but  it  does  not  exclude  other  modes  of  proof.  It 
does  not  declare  that  the  acknowledgment  of  the  party  shall 
not  be  sufficient,  or  that  the  certificate  of  the  magistrate  shall 
be  sufficient  to  authenticate  the  instrument  in  no  instance,  but 
where  the  execution  of  it  is  proved  by  the  witnesses  thereto. 
All  that  can  be  said  is,  that  the  acknowledgment  before  the 
magistrate  is  not  provided  for;  and  therefore,  upon  commoa 
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law  rules,  the  certificate  of  the  acknowledgment  could  not  be 
received  aa  evidence  of  the  execution.  Here,  then,  the  practice, 
coeval,  it  is  probable,  with  the  act  of  1705,  and  certainly  ex- 
tending beyond  the  memory  of  man*  steps  in  and  supplies  the 
omission  in  the  law  to  provide  for  the  case.  This  practice  ori^ 
ginated,  no  doubt,  in  th^  opinion,  that  the  acknowledgment  of 
a  deed  is  equivalent  to  proof  by  witnesses,  and  that,  therefore^ 
it  was  within  the  equity  of  the  statute.  This  opinion  became 
practically  embodied  into  the  land  titles  of  this  state;  inso- 
much that  we  find,  as  far  back  as*  the  recollection  of  the 
oldest  witness,  who  has  been  examined  extends,  foreign  powers 
of  attorney  were  certified  upon  the  acknowledgment  of  the 
party  who  gave  them,  and  that  this  mode  of  proving  the  exe- 
cution was  much  more  practised  than  the  other.  What  is  this, 
then,  but  a  usage  or  common  law  of  the  state,  controlling  the 
common  law  of  England;  supplying  an  omission  in  the  statute 
law  of  the  State,  not  violating  any  one  of  its  provisions?  In  this 
view  of  the  subject,  then,  it  is  plain  that  the  cases  cited  from 
1  Dallas,  have  settled  a  principle  which  is  strictly  applicable 
to  thi3  case. 

The  witnesses  who  haveliecAi  examined  as  to  the  usage  as- 
serted in  this  case,  do  not  recollect  that  this  question  has  ever 
been  directly  decided  in  the  courts  of  this  State;  if  it  had,  I 
presume  it  would  not  now  be  contested.  But,  I  would  ask,  what 
stronger  evidence  can  we  have  that  the  usage  has  become  in- 
corporated into  the  law  of  this  State,  than  the  uniform  admis- 
sion of  deeds,  executed  under  powers  of  attorney  so  acknow- 
ledged and  certified  as  evidence  of  their  execution,  by  all  the 
courts,  without  an  objection  having  been  made,  either  at  the 
bar  or  on  the  bench?  If  the  objection  was  never  taken,  it  must 
have  been  because  the  law  was  understood  to  be  too  plain  to  be 
controverted. 

This  usage,  then,  forms  one  of  the  great  and  essential  land 
marks  of  real  property  in  this  State;  and  if  the  titles  depending 
upon  it  are  to  be  uprooted  at  this  day,  I  will  not  be  the  judge 
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to  commence  this  work  of  devastatioD.  Never  was  tiiere  a  case 
where  the  principle  eomaumu  error  faeU  jus,  was  more  strictlj, 
and  necessarily  applicable. 

It  is  therefore  the  opinion  of  the  Court,  that  the  evidence 
which  has  been  offered  ooght  to  go  to  the  jury;  and  if,  upon  the 
evidence  which  has  been  given,  they  are  satisfied  that  the  usage 
as  I  have  stated  it,  has  been  proved,  their  verdict  ought  to 
be  for  the  plaintiff. 


CO 
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Wilson  vs.  The  Executors  op  Charles  Hurst. 

The  return  of  the  Marshal  to  a  writ,  cannot  be  traversed  in  an  actioa  between 

the  iMirties  to  the  suit  in  which  the  writ  issued. 
Bonds,  assigned  to  be  applied  to  the  discharge  of  a  debt  for  which  a  snit  is  brought, 

although  they  are  not  returned  to  the  assignor,  eannotbe  given  in  evidence  on 

the  plea  of  payment,  it  being  proved  that  the  consideration  of  the  bonds  had 

failed,  and  that  they  had  been  acknowledged  by  the  assignor  to  be  of  no  value. 
A  payment  which  might  have  been  pleaded  to  the  original  scire  faciat  to  revive 

ik  judgment,  cannot  be  g^ven  in  evidence  on  a  second  tdrefaeiat. 
On  the  plea  of  «  no  assets,"  the  practice  in  Pennsylvania  is,  for  the  jury  to  find 

for  the  defendant,  and  for  the  plaintiff  to  pray  judgment  de  territ,  &c,  and  of 

the  assets,  guando,  &c. 

1  HIS  case  came  before  the  Court  at  the  April  sessions,  1816^ 
and  upon  a  demurrer,  which  was  adjudged  good,  a  respondeaa 
ousUr  was  awarded.  The  defendants  pleaded  payment  and  no 
assets.  In  support  of  the  first  plea,  thej  contended,  that  Charles 
Hurst,  having  been  arrested  under  a  capias  ad  satisfaciendum 
issued  on  the  original  judgment  in  1791,  was  discharged  bj 
order  of  the  plaintiff;  and  they  offered  to  examine  a  witness  to 
prove  this  fact. 

By  tiie  Court.  The  Marshal  having  returned  the  capias  ad  sa* 
tisfadendum,  non  est  inventus,  that  return  cannot  be  traversed 
in  this  action. 

It  was  stated  by  the  counsel,  in  answer  to  this,  that  the  real 
defendants  in  this  case  are  the  terre  tenants,  and  that  the  rub 
stated  by  the  Court  is  not  applicable  to  third  persons,  not  parties 
to  the  original  judgment. 

By  the  Court  We  know  of  no  party  defendants  but  the  person 
or  persons  so  named  in  the  record,  and  they  are  the  legal  re- 
presentatives of  Charles  Hurst,  the  party  to  the  original  judg- 
ment, which  the  scire  facias  in  this  case  is  brought  to  revive.  If 
the  terre  tenants  have  any  equitable  defence  to  make,  it  cannot 
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be  asserted  in  this  suit — ^The  plaintiff  consented  that  the  witness 
should  be  examined*  but  he  proved  nothing  material  to  the 
point. 

The  defendants  then  gave  in  evidence,  that  in  the  year  1798, 
the  agent  of  the  plaintiff  received  an  assignment  of  two  bonds 
to  be  applied  to  the  discharge  of  this  judgment,  which  bonds 
had  not  been  returned  to  Charles  Hurst.  It  was  proved,  how- 
ever, by  the  plaintiff,  that  the  consideration  of  those  bonds  was 
land  sold  to  the  respective  obligors,  which  could  never  be  found, 
and,  in  consequence  thereof,  the  contract  was  set  aside  by 
agreement  of  the  parties;  and  Charles  Hurst  applied  to  the  agent 
of  the  plaintiff  to  return  the  bonds,  as  they  were  wortUess. 
This  the  agent  promised  to  do,  but  at  that  time  he  could  not 
lay  his  hands  upon  them,  and  it  was  afterwards  neglected  or 
not  thought  of.  ^ 

The  Court  informed  the  jury  that  these  bonds  could  upon 
no  principle  be  considered  as  a  payment  They  were  nothing 
more  than  blank  paper.  But  if  they  had  been  good  and  avail- 
ablet  and  had  even  been  paid  in  the  year  1800,  when  they  were 
to  become  due,  the  evidence  would  be  inadmissible  in  this  case, 
since  it  appears,  that  in  the  scire  facias  to  revive  the  original 
judgment,  Charles  Hnrat^  so  far  from  pleading  this  payment 
confessed  judgment  in  1806,  and  it  is  to  revive,  that  judgment 
that  this  scire  facias  was  brought  Nothing  which  could  have 
been  pleaded  in  bar  to  the  original  scire  facias,  can  be  pleaded 
or  given  in  evidence  in  this  case. 

The  Court  directed  the  jury  to  find  for  the  plaintiff,  on  the 
plea  of  payment  and  for  the  defendants,  on  the  other  plea. 

Note. — ^Tbe  Court  at  first  directed  the  jury  to  find  generally 
for  the  plaintiff.  But  it  was  stated  by  Mr.  Fisher  and  some 
others  of  the  bar,  that  the  established  practice  was  to  find  for 
the  defendant  on  the  plea  of  no  assets,  and  then  for  the  plain- 
tiff, to  pray  judgment  de  terris,  ^c,  and  of  assets  qtumdo  acei* 
derent,  which  is  entered  as  a  matter  of  course.  The  Court  so 
directed. 
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Craig  vs.  Browh. 

A  repUeatkn  to  Uie  plaa  of  the  ttatute  of  ttmitatioaiy  whieh  lUted  that  the  debt 
wrote  on  an  account  between  merchant  and  merchant,  and  that  the  plaintiff  wtt 
beyond  sea,  is  bad  for  duplicity. 

1  HIS  was  an  action  on  a  bill  of  exchange  against  the  drawer. 
The  pleas  were  non  assumpsU,  and  non  assumprit  infra  sex 


Replication  to  the  aeoend  plea,  that  an  action  for  the  same 
debt  was  brought  in  this  Court,  in  the  year  1813,  and  in  1815 
the  plaintiff  was  nonsuited,  and  that  six  jears  had  not  run  since 
the  first  nonsuit;  that  the  debt  sued  for  arose  upon  an  account  be- 
tween merchant  and  merchant;  and  that  the  plaintiff  was  beyond 
seas  when  the  cause  of  action  arose,  viz.  at  New  Orleans,  and 
he  has  not  since  been  within  the  State  of  Pennsylrania.  To 
this  plea  the  defendant  d<$murred,  stating  for  cause,  firsts  that 
the  replication  is  a  departure  from  the  declaration,  which  states 
tiiat  the  cause  of  action  is  a  bill  of  exchange;  and  second,  that 
it  is  double. 

« 

WMHIf^rGTOJ^f  J.  The  second  cause  of  demurrer  is  fatal 
to*  the  replication.  The  re]^ication  contains  three  distinct  an- 
swers to  the  plea.  Judgment  must  be  given  for  the  defendant 

Hie  plaintiff  then  moved  for  leave  to  amend,  which  wHs 
granted. 
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Lessee  of  Thomas  vs.  Newton. 

While  the  ejectment  was  depending,  the  premises  were  sold  under  a  mortgage 
and  purchased  by  Morris,  to  whom  the  defendant  for  a  valuable  oonsideratioD 
delivered  possession  of  the  same;  and  afterwards,  in  fraud  of  his  agreement  with 
Morri^  he  went  to  the  office  of  the  clerik  of  the  court  and  confessed  a  judg- 
ment in  favour  of  the  plaintiff  in  the  ejectment,  upon  which  a  habere  Jadas 
j^Memofi^m  issued,  and  the  land  was  delivered  to  the  plaintiff.  On  motion,  the 
judgment  and  execution  were  set  sside,  and  the  cause  reinstated;  and  the  Court, 

•  in  ordor  to  malntaiB  its  juriidiotioni  which  Iwd  Morris,  a  dtlsen  of  Pennaylva- 
iiia»  the  parohater  under  the  mortgage,  been  made  defendant,  would  have 
been  lost,  ordered,  that  the  original  defendant  should  stand,  nominallj,  as  the 
defendant,  and  that  Morris  should  give  him  security  to  pay  the  costs,  &c. 

J.  HIS  was  a  rule  to  show  cause  whj  the  judgment  confessed 
in  this  suit,  iind  the  habere  facias  jpossessioneim  should  Dot  be  'set. 
aside,  and  possession  be  restored  to  the  tenant  of  Morris,  and 
Morris  be  admitted  as  defendant  in  the  stead  of  Newton. 

The  facts  of  the  case  were  as  follow: 

Pendimg  this  ejectment,  the  land  in  dispute  was  sold  under  a 
judgment  rendered  on  a  mortgage,  and  was  purchased  by  Mor- 
ris at  the  sheriflPs  sale,  he  being  the  highest  bidder.  The  sale  took 
pliM^  in  December,  1816,  and  under  the  provisions  of  the  law 
of  this  state,  Morris  gave  notice  to  the  defendant  to  quit  in 
three  months*  which  he  promised  to  do.  It  was  fully  proved, 
that  about  the  latter  end  of  March,  Morris  paid  the  defendant 
fifty  dollars  to  induce  him  to  quit  the  premises  without  further 
trouble,  which  he  did,  and  gave  quiet  possession  to  a  tenant  of 
Morris.  After  tliis,  viz.,  on  the  2d  day  of  April,  1816,  the  de- 
fendant went  to  the  clerk's  office  and  confessed  this  judgment. 
Upon  which  the  habere  facias  possessionem  issued. 

It  was  objected  to  this  rule,  tliat  the  lessor  of  the  plaintiff 
has  nothing  to  do  with  the  transactions  which  have  been  spoken 
of,  and  not  having  practised  himself,  or  been  accessary  to  any 
fraud,  the  Court  ^ill  not  take  from  him  the  legal  advantage  he 
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has  obtained.  That  Morris  being  as  well  as  the  lessor  of  the 
plaintiff  a  citizen  of  Pennsjlvania,  the  Court  will  not  allow 
him  to  be  made  a  defendant;  instead  of  Newton  who  is  an  alien, 
so  as  to  take  away  the  jurisdiction.  At  all  events^  this  Court 
can  issue  no  process  for  dispossessing  the  lessor. 

■ 

JFjiSHIM'GTOJ^,  J.  delivered  the  opinion.  That  the  defen- 
dant has  attempted  to  practise  a  gross  fraud  in  this  case,  is  in- 
contestable, nor  can  it  be  denied  but  that  Morris  is  entitled  to 
redress.  The  difficulty  consists  in  providing  the  proper  remedy. 
After  the  defendant  had  delivered  up  possession  to  Morris,  and 
that  too  for  a  valuable  consideration,  he  had  no  power  to  confess 
judgment;  it  was  a  fraud  which  no  court  will  suffer  to  prevail. 
The  obvious  remedy  is  to  set  aside  the  judgment  and  the  execu- 
tion, and  to  ord^  possession  to  be  re-delivered  to  the  person, 
who,  under  the  process  thus  improvidently  issued  was  turned 
out;  which  if  disobeyed,  such  disobedience  will  be  punished  as 
a  contempt,  or  a  writ  of  restitution  may  be  awarded. 

But  the  difficulty  is  as  to  retaining  the  cause  on  the  docket 
in  the  name  of  Newton,  who  is  desirous  to  withdraw  from  the 
defiance,  and  will  be  liable  to  the  costs.  For  the  Court  can  by 
no  means  permit  the  name  of  Morris  to  be  substituted  for  that 
of  Newton,  which  would  enable  the  new  defendant  to  oust  the 
jurisdicticm  which  had  once  attached.  But,  as  an  ejectment  is  a 
fictitious  action,  and  can  be  so  moulded  by  the  court  as  to  further 
the  ends  of  justice,  find  as  Newton  is  the  last  person  who  has 
any  right  to  complain  of  the  restraint  imposed  upon  him,  not  to 
confess  judgment  so  as  to  defeat  the  right  of  Morris;  the  Court 
will  not  permit  him  to  do  so,  but  they  will  at  the  same  time  di- 
rect Morris  to  give  security  to  indemnify  Newton  against  the 
ftttore  costs  of  the  suit,  and  they  will  merely  restore  the  cause 
to  the  situation  in  which  it  was  at  the  time  the  judgment  was 
confessed. 

Rule  made  ahnoliUe. 
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Lessee  of  Pekn  vs.  Kltne  et  al. 

To  a  tdre  fadattovtftiwem  juigMMiBl  in  ojertmmt  for  the  term  mAiamage», 

the  defendant  eannot  plead  a  eonveyanee  of  the  premiieB  bj  the  leaaor  of  the 

pfauntlfl^  inbaeqiiant  to  the  judgment 
Qtiere,  whether  a  defendant  in  ejectment  ean  take  advantage  of  the  fiction  on 

whieh  the  aetion  it  founded,  in  order  to  defeat  the  judgment  m  to  the  hnd,  to 

the  benefit  cf  whieh  judgment  a  tluid  person  is  entitled. 
Afty  ewHwye  to  a  tfaM  pecwn  of  the  hmd  Yhbh  has  baenTeeorendln  an 

ejeefcmcnty  a  tare  fadoB  uid  a  habere  JSada*  most  issoe  in  the  namnof  the 

plaintiff  in  the  original  judgment. 
Where  the  lessor  of  the  plaintiff  dies  after  judgment  in  ejeetmentt  the  exeentioo 

majr  ittne  in  the  name  of  the  lessee  without  the  necessity  of  a  9cire/acia», 
Iitnf«i7  ease  where  a  acfre^Eteiosissnes  to  iwtiye  a  judgment,  It  it  aeontMaation 

^  th«  oiiginal  tuit»  and  may  issue  m  the  ntine  of  the  origWipbiiilUrariif  tfcoM 

elaiming  as  his  leg»l  representative;  althon|^  sneh  representetive  aii4Mld  be  n 

citizen  of  the  same  state  with  the  defendant. 

1  HIS  was  tL  scire  facias  to  reyire  a  judgment  in  qectment  for 
the  term,  and  for  damages,  after  the  expiration  of  tweWe  montiis. 
The  ptea  was,  thatbefore  and  at  the  time  of  ifiMiing  thefietre/booB, 
John  and  Richard  Penn,  the  lessors  of  the  [Huntiff,  had  transfer- 
red and  conveyed  all  their  right  and  title  in  and  to  the  premises 
in  the  declaration  mentioned,  to  J.  R.  Coates,  a  citizen  of  Penn- 
sylvania, and  that  the  said  John  and  Richard  Penn  have  no 
cause  for  suing  out  the  sctrs  facias f  with  an  averment  of  the 
citizenship  of  Coates  and  the  defendants:  and  the  plea  con* 
eludes  by  praying  judgment,  if  the  plaintiff  shall  furdier  have 
and  maintain  his  said  writ  of  scire  faoias^  and  have  his  execu* 
tion  against  the  defendants.  To  this  plea  there  was  a  general 
demurrer* 

Binncy  and  Rawle,  for  the  plaintiff,  contended;  First,  That 
the  plea  is  bad  as  to  the  damages,  though  it  should  be  sufficient 
as  to  tiie  term,  because  if  the  transfer  of  the  land  bars  the  rig^t 
of  the  Penns  to  recover  that,  or  to  oust  the  jurisdiction  of  the 
court  as  to  that  part  of  the  recovery,  it  could  not  affect  their 
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right  to  the  damages;  awl  therefore  the  plea  being  no  fair  to  the 
whole  is  not  good  as  to  part(a) 

Second.  The  plea  is  no  bar^  nor  does  the  natter  contained  in 
it  oust  the  jurisdiction  as  to  tiie  land. 

The  nominal  plaintiff  will  be  considered  as  the  real  plaintiff 
in  the  scire  facias,  the  term  not  haying  expired.  To  prove  this 
it  was  contended,  that  if  the  lessor  die  subsequent  to  the  judg* 
ment,  that  will  not  defeat  the  execution,  (h)  If  he  die  before 
▼erdict,  that  will  notabate  the  suit*(c)  An  action  &r  uiems  proits 
may  be  sustained  in  the  name  of  the  nosiinal  plaintiff,  (d) 

But  the  transfer  stated  in  the  plea  is  of  the  subject  of  the 
judgment,  and  not  of  the  judgment  itself;  so  that  the  plaintiff 
on  record  in  the  original  suit  must  sue  out  the  setre  faems*  The 
alienee*  not  being  jdaintUF  on  the  record  or  the  kgai  assignee 
of  the  judgment,  cannot  sue  it  out.  The  former  is  a  mere  trustee 
for  the  latter. 

If  the  plaintiff*  being  a  citizen  of  anoflier  state,  be  a  trustee 
for  a  citizien  of  the  state  where  the  suit  is  bcought  and  where  the 
defsndant  resides,  the  court  has  jurisdiction,  unless  it  appear 
that  the  transfer  had  been  fraudnlentlj  made  to  give  jurisdic- 
tion; in  which  case,  the  Circuit  Courts  have,  in  some  instances, 
struck  the  cause  from  the  docket,  (s) 

This  sdn  facias  is  not  a  new  suit,  but  a  mere  continuance 
of  tiie  original  action,  and  of  course,  if  the  Court  had  jurisdic- 
tion in  the  latter  it  has  in  the  former.  (/) 

Messrs.  Dallas  and  IngersoU,  for  the  defendantSi  contended; 
First,  that  the  scire  facias  is  an  original  suit,  so  far  at  least  as  to 
admit  of  this  plea.  The  general  rule  is,  that  plea  of  anj  matter 
may  be  put  in  to  a  scire  facias  except  such  as  might  have  been 
pleaded  to  the  original  action.  The  sort  facias  is  an  action,  (g) 

(a)  Rttnn.  4S1.  (6)  4  Burr.  197a  (c)  Hobw  5. 

(d)  S  DalL  1 56.  (e)  4  DtU.  3S0.,  8  Didl.  381.,  4  Cra.  308. 

(/)  6  T.  Rep.  365. 888.,  1  Da  388.,  6  Bao.  108. 

C^)  C.  litt  890.,  Skin.  688.,  10  Via.  550.,  Comb.  455.,  1 T.  Rep.  £68,,  8  Wib. 
851.,  8  Blat.  Rep.  1887.,  6  Johnt.^108. 
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Second,  a  plea  to  the  jurisdiction  is  allowed  at  any  tftage  of  the 
cause.  (A) 

As  to  the  first  point  made  on  the  other  side,  it  was  answered, 
that  if  the  plea  shows  that  the  plaintiff  cannot  midntain  his 
suit  for  the  whole,  it  is  sufficient  to  defeat  him  though  his  rig^t 
to  a  part  is  unquestionable. 

As  to  the  plaintiff  in  the  original  judgment  being  a  trustee 
for  his  vendee,  this  cannot  be  where  the  legal  estate  in  the  land 
is  conveyed,  and  such  a  conveyance  may  be  made  by  the  com- 
mon law  of  this  state,  though  the  grantor  be  out  of  possession. 

WASHIM'GTOJ^,  J.  delivered  the  opinion  of  the  Court 
The  nominal  parties  to  the  original  suit  were  the  lessee  of  John 
and  Richard  Penn,  and  the  tenant  in  possession.  The  judgment 
was,  that  the  lessee  should  recover  his  term,  then  unexpired, 
and  his  damages,  amounting  to  five  hundred  dollars.  Consider- 
ing those  as  parties  who  appear  to  be  so  by  the  record,  there 
could  be  no  doubt  that  the  conveyance  by  the  lessors  of  the 
plaintiff  could  pass  only  the  reversion,  and  consequentiy  could 
not  affect  the  interest  of  the  lessee.  It  is  true,  that  the  lessee, 
and  the  casual  ejector,  are  merely  the  actores  fabulcB^  and  that 
by  a  fiction,  the  lessor  is  considered  as  being  in  fact  the  only 
plaintiff  in  the  suit.  But  it  may  well  be  doubted,  whether 
the  fiction  ought  to  be  set  up  for  the  mere  purpose  of  pro- 
tecting the  defendant  who  asserts  no  meritorious  ground  of 
defence,  but  merely  seeks  to  defeat  the  judgment  as  to  the 
land,  to  the  benefit  of  which  a  third  person  is,  to  say  the  least, 
equitably  entitled.  I  say  to  defeat  the  judgment,  because  the 
scire  facias,  as  well  as  the  haberefacias  possessioftem,  must  issue 
in  the  name  of  the  plaintiff  in  the  original  judgment  We  know 
that  the  nominal  plaintiff  is  sometimes  considered  to  be  the  real 
plaintiff,  as  in  the  case  where  the  lessor  of  the  plaintiff  dies 

{h)  iBinn.  U2.,  6Cra.267.,    I  Massa.  Bcp.  359.,  lVcz.471,,  3Cra.257., 
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after  judgment,  the  execution  may  issue  in  the  name  of  the 
lessee,  without  the  necessity  of  a  scire  facias.  To  use  the  words 
of  Lord  Mansfield,  in  the  case  of  Doe,  on  the  demise  of  Mary 
Beyer  vs.  Roe,  4  Burr.  1970;  "  This  is  an  ejectment  brought  by 
"  John  Doe,  and  the  defendant  does  not  show  that  John  Doe, 
**  the  plaintiff  in  this  action,  is  dead." 

As  to  the  objection  on  the  ground  of  jurisdiction,  there  is 
nothing  in  it.  It  is  true  that  in  some  cases  a  scire  facias  is  an 
original  action,  but,  in  every  case  where  it  issues  to  revive  a 
judgment,  it  is  a  continuation  of  the  original  suit,  and  may  is- 
sue in  the  name  of  the  original  plaintiff  or  those  claiming  as  his 
legal  representatives,  although  such  representatives  should  be 
citizens  of  the  same  state  with  the  defendant. 

But  upon  another  ground,  the  Court  is  clearly  of  opin- 
ion, that  judgment  ought  to  be  given  in  favour  of  the  plaintiff, 
upon  the  present  plea.  Though  the  plea,  which  professes  to  be 
an  answer  to  the  whole  writ,  should  be  considered  as  giving  a 
sufficient  answer  to  the  writ,  as  to  the  term  in  the  land,  it  is  cer- 
tainly no  answer  to  the  damages  recovered  by  the  judgment; 
and  consequently  it  assigns  no  sufficient  reason  why  execution 
should  not  issue  according  to  the  judgment  which  stands  un- 
impeached. 

Judgment  for  plaintiff. 
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Thx  XJihted  Statsb  v§,  Tb%  Ja^ms. 

Written  doeomeDte  eertificd  bylbreign  noteriesy^ered  m  eridenoe,  majlie  eoo- 
tradieted  bj  parol  tetdmonj. 

j[  HIS  was  an  informatioii  for  entmng  the  JaaoB  aa  an  American 
bottom^  after,  she  had  been  sold  bj  the  American  owner  to  a  fo* 
reigner.  To  prore  the  transfer,  the  United  States  offered  in  evi- 
dence, a  letter  to  the  Master  anthorising  him  to  dispose  of  her, 
and  a  bill  of  sale  to  a  Spaniard,  certified  nnder  the  seal  of  the 
notary  public  before  whom  it  was  acknowledged;  also  the  order 
of  the  Captain  General,  and  President  of  the  rojal  customs,  for 
roistering  this  vessel  as  a  Spanish  vessel,  certified  hj  three  no- 
taries, and  a  copy  registered  in  his  office  under  the  royal  seal 
of  the  collie  of  notaries.  Also,  a  certificate  of  the  officer  of  the 
Spanish  custom  house  at  Havanna  of  the  entry  there  of  this 
vessel  as  a  Spanish  vessel,  with  a  certificate  of  the  college  of 
notaries  that  the  person  giving  that  certificate  is  such  on 
officer. 

The  above  papers  were  read  with  the  consent  of  the  defen- 
dant's counsel,  they  reserving  the  right  to  object  to  their  admis- 
sibility in  the  argument  of  the  principal  question. 

The  Court  admitted  thexaptain.and  mate  as  witnesses  in 
behalf  of  the  claimant,  to  disprove  the  whole  of  the  above 
evidence.  The  captain  swore,  that  he  never  received  any  letter 
from  his  owner  which  authorised  him  to  sell  this  vessel;  that 
he  never  did  sell  her;  that  he  commanded  her  out  and  home,  as 
the  property  of  the  American  owner,  and  that  she  never  was 
entered  otherwise  than  as  an  American  vessel  belonging  to  the 
owner. 

The  Court  gave  no  opinion  as  to  the  admissibility  of  the  evi- 
dence offered  by  the  United  States,  but,  taking  it  as  unexcep- 


APRIL  TERM,  18ir.  451 


United  States  ti».  The  Jaaon. 


tionable,  they  decided  that  it  was  open  to  contradiction,  and  was 
satisfactorilj  disproved  by  the  evidence  ofTered  by  the  defen- 
dant 

The  Cmat  was  satisfied  that  either  the  papers  offered  ki  evi- 
dence were  fabrications,  or  that  the  Spanish  officers  who  gave 
^e  certificates  had  been  imposed  upon  by  false  papers. 


CIBCDIT  COUET  OF  THE  UNITRD  STAISS. 
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BBPOBK^ 


Hod.  BUSHBOD  WASHINGTON,  AaocHle  Jvliee  rf  tlie  Sa- 
Hod.  WILLIAM  S.  PENNINGTON,  Dntriet  Jw^ 


Lessee  or  BATnv  ts.  Bigelow. 


The  pbintiffm  u  MtioB  of  ejectmcBt  naj  reeoffcr  metiK  profits,  on  pfmg  no- 
tice to  the  defendiait  that  he  meant  to  proceed  for  them. 

Where  the  eertificnte  ofa  magistnte  vho  took  the  priTj  framination  of  a  feme 
covert,  does  not  state  that  she  was  of  the  age  of  twenty-one  jears,  the  preemp- 
tion is  that  the  person  examined  wm  of  foil  age  ontil  the  eoninry  is  diown  hj 
proof. 

The  grantor  of  land  is  presnmed  to  be  afiTO,  until  the  eontraiy  appear. 

Ejectment  for  fiTe-nlnths  of  a  tract  of  land.  Upon  the 
death  of  Jacob  Browning,  who  died  seized  of  the  tract  of 
land  in  question,  it  descended  to  his  three  sons  and  three 
daughters.  The  title  of  the  lessor  of  the  plaintiff  is  derived  un- 
der deeds  from  one  of  the  sons,  and  from  the  daughters  and 
their  husbands.  The  plaintiff,  after  proving  notice  to  the  defen- 
dant that  he  should  in  this  action  claim  mesne  profits  from  the 
time  of  the  demise  laid  in  the  declaration,  proceeded  to  prove  the 
value  of  the  same. 

It  was  objected  bj  the  defendant,  that  the  plaintiff  could  not 
recover  mesne  profits  in  this  action,  or  any  thing  more  than  no- 
minal damages. 

By  the  Court.  It  is  true,  that  in  practice  the  plaintiff  in 
ejectment  only  goes  for  nominal  damages,  and  follows  up  his 
judgment  in  that  action  by  an  action  of  trespass  to  recover 
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the  value  of  the  mesne  profits.  But  if  to  aroid  the  expense  of 
two  actions,  he  chooses  to  proceed  for  mesne  profits  in  the  ac- 
tion of  ejectment,  there  is  no  legal  reason  to  prevent  him  from 
recovering  them.  The  objection  of  surprise  upon  the  defendant 
is  removed  by  the  notice  to  him  that  the  mesne  profits  would 
be  claimed. 

The  defendant  acknowledged  that  he  had  no  title  at  law,  but 
he  objected  to  the  plaintiff's  title  on  the  following  grounds: 

First,  that  the  certificates  of  the  magistrate  who  took  the 
privy  examination  of  the  feme  eovertSf  to  two  of  the  deeds  un- 
der which  the  plaintiff  claims  titie,  do  not  state  that  they,  the 
feme  coverts,  were  of  the  age  of  twenty-one. 

Second,  that  the  certificates  do  not  state  that  the /erne  coverts 
acknowledged  that  they  executed  the  deeds  voluntarilyy  or  that 
the  examinations  were  taken  privately.  They  merely  state  that 
they  were  examined  apart  from  their  husbands,  and  that  they 
acknowledged  that  they  executed  the  deeds  freely,  without  any 
fear,  threats,  or  compulsion  of  their  husbands.  Whereas  the  law 
of  New  Jersey  requires,  that  the  feme  covert  should  acknow- 
ledge, on  a  private  examination  apart  from  her  husband, 
t^t  she  executed  the  deed  as  her  voluntary  act,  freely,  &c. 

WA8HIJ^T0J^,  J.  delivered  the  opinion.  As  to  the  first 
objection,  there  is  nothing  in  it.  The  presumption  is  that  the 
/erne  coverts  were  of  full  age,  until  the  contrary  is  proved.  It 
is  a  matter  of  defence  if  they  were  under  age,  and  must  be 
proved  if  the  defendant  would  avail  himself  of  the  fact  to 
defeat  the  conveyance. 

As  to  the  second  objection,  the  Court  is  of  opinion  that  the 
^  omission  of  the  word  **  voluntarily,"  is  substantially  supplied 
by  the  expressions  that  "  she  freely  executed  the  deed,  without 
the  threats,  &c.  of  her  husband." 

There  is  more  difficulty  in  the  other  objection,  and  the  Court 
forbears  giving  an  opinion  upon  it,  being  satisfied  that,  though 
upon  a  critical  construction  of  the  law,  the  examination  must  be 
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private  M  weU  »  a|mrt  from  the  biialNiiid»  alill  tte  hmbandft 
weie  catidad  to  btAM  estates  id  Ac  lamk  of  tMr  witcs  aad 
night  coHTSj  the  some  withoiit  tfasir  wires^  upMi  winch  titles 
4ic  lesser  of  lbs  plaontiff  may  recover  m  tfata  ejeete«it«  it  is 
tree -ttat  ae  erUeaee  was  gnrea  that  the  husbands  are  slill  lin- 
ing, but  this  must  be  presumed  till  the  contrary  is  prsfed. 

The  jury  fomd  a  verdict  far  iTe^ninths  of  the  hud,  and  tte 
mesm  profits  in  damages*  An  eiccption  waa  taken  ts  the  last 
ofinion. 


i5S 


CmCUIT  COURT  OF  THE  UMITBD  8TATB8. 


PENNSTLVAVIA.,  OOTOBEH  TUVLM,  1817,  AT  PHILADBLPBIA. 


rHon.  BUSHROD  WASHINGTON,  AtMeiate  Jaitiee  of  the  Sa- 
axFovs^  ppeme  Court 

CHoD.  RICHARD  PETERS,  Dittriet  Judge. 


The  Ariadne. 

Where  money  had  been  paid  by  an  order  of  the  District  Coart,  under  an  errone.- 
ooa  coostructaon  of  an  aet  of  Congress,  before  a  final  order  of  the  Cireoit  Court, 
in  whieh  the  suit  for  the  same  vas  pending,  the  Cireoit  Court  granted  a  rule 
on  the  person  who  had  receiTed  the  money  to  return  it. 

\LHE  Supreme  Court  having  affirmed  the  sentence  of  this 
Court  condemning  this  vessel  and  her  cargo  as  prize,  the  man- 
date was  presented  at  the  last  term,  but  no  order  was  made 
respecting  the  distribution  of  the  money.  In  June  last  the 
money  was  paid  into  bank,  to  the  credit  of  this  Court  At  a 
District  Court  lately  held,  the  Judge  of  that  Court  ordered  the 
money  to  be  paid  over  in  part  to  the  captain  of  the  Ai^s,  who 
made  the  capture,  and  a  part  to  the  District  Attorney. 

Mr.  Woodward  now  moved  for  a  rule  upon  the  persons  who 
had  received  the  money  under  the  above  order,  to  return  the 
same  to  this  Court,  or,  on  failure,  that  an  attachment  should  issue. 
He  contended,  that  the  whole  subject  was  in  this  Court,  under 
the  mandate,  and  that  no  order  to  take  the  money  out  of  the 
bank,  could  issue  by  any  judge  in  vacation,  under  the  act  of  the 
last  session  of  Congress,  until  this  Court  had  made  an  order  of 
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distribution  amongst  the  claimants;  and  that  even  then,  the 
captain  had  no  right  to  receive  the  parts  belonging  to  his  offi- 
cers and  crew,  without  a  regular  power  of  attorney  from  them. 
The  court  granted  the  rule. 


(0 
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Anonymous. 

Under  the  set  of  April  lith  1808,  the  registry  of  alieni  required  by  the  leeoDd 
section  of  the  lav,  mvwt  have  been  made  five  jrears  before  the  appUealion  for 
natarallzation. 

The  applicant  most  alio  prove  the  period  of  hif  nstidenee  in  the  United  Statet, 
'  and  also,  the  other  mattera  repaired  by  the  proviaioni  of  the  section. 

Parol  evidence  of  the  arrival  of  an  applicant  for  natoralization,  five  years  prior  to 
the  application,  is  insufBcient 

U  PON  a  motion  to  admit  an  application  for  naturalization, 
the  Court  decided,  that  under  the  act  of  April  14th,  1802,  (d) 
the  registry  required  by  the  second  section  must  have  been 
made  five  years  antecedent  to  the  application.  Because,  as  the 
term  of  the  arrival  of  the  alien  is  not  required  to  be  set  foirdi 
in  the  report  and  certificate,  and  yet  it  is  declared  to  be  evi- 
dence of  that  fact,  it  can  only  be  so  by  referring  to  the  date  of 
the  report  itself.  Besides  this,  the  party  must  exhibit  common 
law  proof  of  the  length  of  his  residence  in  the  United  States, 
as  also  of  the  other  matters  mentioned  in  the  third  conditibn 
of  the  first  section. 

The  applicant  offered  to  prove,  by  parol  evidence,  that  he 
arrived  in  the  United  States  more  than  five  years  ago,  but  the 
Court  thought  this  insnfficient 

(a)  Lavs  of  United  SUtes,  vol.  iii.  p.  471. 
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'M  to  fc  wiiaB  ■BfiiMiwi  Hi  i 
aaybe  gbcnin  eridcnce  to  eonneetit  with  the  offeiMe  far  wUehkiiionhbtiiil. 

JL  HIS  mm  ul  indictiMBt  for  nvicUr  oa  tbe  hish  MtSv  bj 
means  of  poison. 

The  onlj  point  of  law  decided  was  upon  the  adnusrion  of 
evidence.  The  District  Attorney  oalied  a  witness,  and  stated 
that  he  propeaed  to  prove  the  following  fiustst 

That  the  prisoner^  after  his  arrivai  in  Philadelphia,  and  after 
the  alleged  laurder  had  been  oomnutted,  told  the  witness  in  a 
privato  conToisation  that  he  had  prqected  apian  to  taiLefais  pas* 
sage  on  board  of  a  vessel  frsm  Philadelphia  to  Baltinuire,  with  his 
servant  and  other  persons  engaged  in  the  plan,  and  advised  the 
vritness  to  take  his  passage  also}  and  that  when  at  sea,  he  wouM 
ningle  arsenic  in  the  feed  of  tte<4&eers  and  crew  of  the  vesset 
which  wonld  make  then  vomit  and  be  vecj  ill/ and  that  of 
coarse  they  would  apply  to  him  as  a  doctor  for  medical  aasis- 
tancoy  when  he  wonld  administer  more  poison  and  so  destroy 
them,  when  they  would  go  off  with  the  ressel^-^^^dding,  tktd  he 
had  had  experience  of  it  The  District  Attornqr  stated,  that  he 
should  offer  this  evidence  as  an  acknowledgment  that  the  de- 
fendant had  before  administered  poison  under  similar  dream- 
stances,  and  had  been  so  applied  to  for  medical  advice;  and 
as  it  did  not  appear  that  any  case  similar  to  that  proposed  had 
happened,  except  the  one  for  which  the  prisoner  was  now  on 
trial,  he  should  contend  to  the  jury  that  this  amounted  to  an 
acknowledgment  of  the  crime  chaiged  in  the  indictment 

The  Court  decided  that  the  evidence  was  proper  in  this  point 
of  view.  That  whether  it  amounted  to  an  acknowledgment  or 
not,  was  proper  for  the  decision  of  the  jury;  and  that  as  the 
expression, "  that  he  had  had  experience  of  it,^'  could  not  be  made 
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intelligible  withoot  connecting  them  with  the  plan,  which  wonld 
otherwise  be  improper  to  be  given  in  evidences  the  whole  must 
of  necessity  be  stated  by  the  witness^  but  that  it  was  to  be  re* 
garded  by  the  joiy  only  in  refereoce  to  tfie  question*  whether 
it  amounted  to  an  acknowledgment,  or  not»  and  ought  not  in 
any  other  way  to  prqudice  the  prisoner. 
Tlie  jury  found  the  prisoner  not  guilty. 


A 
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Giuf  OBB  M.  Thb  Nons  Ahxucajt  L«n>  Compabt  bt  al. 


A  cmvejaMc  is  finadnlent,  oader  the  Stat  13  Eis.  ch.  S,  vha  the  -— «  b 
«ahiMiril7  made  by  the  owner  of  the  lud,  V  hMl  be  eMiered,  the  gnMor 

heme  iadelited  at  the  time  it  WM  esecotoh  theeom^Mee  BHt  be  BMle  with 
latent  to  delay,  binder,  and  defraud  erediton  or  othen. 

A  Oaadaleat  intent  wU  in  gcoeni  be  preaimed.  from  the  &et  that  the  pXy 
•OBTeyins  w«  indebted  at  the  time  the  eoavayi 

Apanhaaer  under  an  exeeulfan  ^Ht  one  pm 
nun  with  the  other  partners  in  an  amfirided  Aara  of  thetaml  paiahmed, 
«>>>)e«t  to  aU  the  ri(bu  of  the  other  partoen.  Until  the  paRaei^dp  debt*  aie 

paid,  he  can  l»*enocban,bntontheaeparateintcfcmartheiwliThlialpatt- 
XT  >>  the  reaidue. 

1  HE  case  is  stated  in  tiie  opinion. 

WMHUVVTOJV,  J.  delivered  the  opinion  of  the  Court. 
This  is  a  bUI  in  equity,  filed  by  a  purchaser  of  the  lands  in 
ques^on  under  an  execution  against  Robert  Moiris,  in  1797, 
in  order  to  set  aside  certain  articles  of  agreement,  bearing  date 
the  20th  of  Februaiy  1795,  entered  into  between  the  said  Robert 
Moms.  John  Nichobon.  and  James  Greenleaf;  and  to  obtain  a 
conyeyance  of  the  property,  so  purchased,  from  the  defendants, 
the  taistees  of  the  North  American  Land  Company,  in  whom 
flie  legal  estate  became  vested  by  grants  from  the  State  of 
Pennsylvania  subsequent  to  the  plaintiff's  purchase. 

and  exhibits,  to  be  as  follow: 

On  the  10th  of  December,  1793,  the  before  named  gentlemen. 

^J^\  ^      u    ''•  ""•  ^'•««'J'^. entered into«^de.of 

in  "^na^       *7"'^'^«  «<»  «le  of  large  tracts  of  land 

n  Pennsylvania,  and  elsewhere  in  the  Unitefstates.  for  die 

*'"°'*''*'  The  purchases  wens  to  be  nude  by 
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Morris  ftnd  Nicholson  for  the  account  of  .the  company;,  and  not 
only  the  lands  so  to  be  purchased,  but  other  tracts  to  a  great 
amount  then  owned  by  Morris  and  Nicholson,  were  to  become 
the  joint  stock  of  the  copartnership;  Greenleaf  paying  cash  to 
the  other  partners  for  one-third  of  the  said  lands.  The  legal 
titles  in  the  said  lands  thus  purchased,  and  to  be  purchased, 
were  to  be  vested  in  such  persons  as  the  partners  or  a  majority 
of  them  should  appoint,  and  to  be  conveyed  by  them  to  persons 
who  should  be  willing  to  buy  the  same,  or  to  advance  money  on 
fliem.  Neither  party  was  permitted  to  purchase  lands  on  his 
own  separate  account,  so  as  to  interfere  with  the  objects  of  the 
company.  The  clear  profits  which  should  be  made  upon  these 
purchases  and. sales,  were  to  be  equally  divided,  from  time  to 
time,  between .  the  partners. 

On  the  13th  of  January,  1794,  Morris  and  Nicholson  entered 
into  an. agreement  with  Thomas  .Stokely. and  John  Hoge,  by 
which  the  former  bound  themselves  to  purchase  from  the  State 
of  Pennsylvania,  warrants  for  120,000  acres  of  land,  between  the 
Ohio  and  Alleghany  rivers,  and  the  northern  limits  of  the  .said 
Stokely's  district,  which  warrants  were  to  be  surveyed  by  the 
said  Stokely  and  Hoge,  in  their  districts  or  elsewhere,  and  the 
purchase  money  for  the  said  warrants,  as  well  as  the  office  fees 
atad  expenses  of  making  the  surveys,  were  to  be  paid  by  Morris 
and  Nicholson.  Stokely  and  Hoge  to  receive  as  a  compensation 
for  their  trouble  in  locating  and  surveying  the  lands,  one  equal 
third  part  of  the  whole  quantity.  These  are  the  lands  which 
form  the  sulject  of  this  suit 

On  the  20th  of  February,  1795,  the  agreement  which  this  bill 
seeks  to  set  aside,  was  entered  into  between  Morris,  Nicholson 
and  Greenleaf,  for  forming  a  company  to  be  called  the  North 
American  Land  Company.  By  this  agreement,  647,046  acres  of 
the  lands  belonging  to  the  copartnership  of  Morris,  Nicholson 
and  Co.  lying  in  the  State  of  Pennsylvania,  of  which  the  lands  in 
dispute  are  a  part,  as  well  as  other  laige  quantities  of  lands 
belonging  to  those  partners*  amountipg  in  tiie  whole  to  about 
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on  diat  day  were  fraadalent,  as  to  the  creditors^  and  therefore 
void'iuider  the  stat.  of  13  Eliz.  ch.  5. 

To  bring  a  case  within  this  statute,  the  conTeyance  must  be 
voluntary;  it  must  be  made  by  the  owner  of  the  land,  (if  land 
1)e  the  subject  in  dispute,)  he  being  at  the  time  indebted;  and 
the  conyeyance  must  be  made  with  intuit  to  delay,  hinder,  and 
defraud  creditors  or  others  of  their  just  and  lawful  actions,  &c 
In  general,  the  intent  will  be  presumed  from  the  circumstance 
of  the  party  conveying  being  indebted.  Where  these  circum- 
stances concur,  there  is  no  doubt  but  that  the  ccmveyance  is  void 
as  well  in  respect  to  subsequent  as  to  prior  creditors. 

It  is  admitted  by  the  answers,  that  Robert  Morris  was  large? 
ly  indebted  on  the  20th  of  February,  1795,  when  the  agreement 
which  it  is  the  object  of  this  bill  to  set  aside  was  made;  and  if 
this  agreemient  deserves  to  be  called  a  conveyance  to  delay  and 
defi*aud  creditors,  within  the  meaning  of  the  statute,  (a  point 
not  necessary  to  be  decided  in  this  cause,)  it  still,  remains  tS  be 
shown,  that  Robert  Mwris  was  at  that  period  the  owner  of 
the  land  in  dispute* 

The  agreement  of  the  10th  of  December,  1793,  constituted 
Robert  Morris  and  John  Nicholson  trustees  of  all  the  lands 
which  they  should  thereafter  purchase  within  the  scope  of  that 
agreement,  for  the  company  of  Morris,  Nicholson  and  Green- 
leaf. 

As  to  Robert  Morris,  in  his  individual  capacity,  the  purchase 
did  not  vest  in  him  even  an  equitable  estate;  since  the  answer 
(responsive  to  a  direct  allegation  and  interrogatory  in  the  bill), 
states  that  the  purchase  money  for  the  warrants  was  paid  by 
John  Nicholson.  Robert  Morris  had  no  title  whatever  to  these 
lands,  except  such  as  he  derived  under  the  agreements  of  1793 
and  1795,  as  a  partner  in  the  firm  <^  Morris,  Nicholson  .and 
Greenleaf. 

Here  it  is  that  the  foundation  of  the  complainant's  bill  as  to 
his  special  prayer,  fails  him.  The  articles  of  the  £Oth  February, 
1795,  did  not  opet-ate  upon  the  separate  estate  of  Robert  Morris, 
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but  on  the  partnership  property  of  Morris,  Nicholson  and  Green- 
leaf.  Robert  Morris  by  virtue  of  these  articles  acquired  an 
equitable  interest  in  one  undivided  third  part  of  the  land  in 
question,  but  he  parted  with  nothing.  To  set  aside  that  agree- 
ment therefore,  might  injure  the  complainant,  but  it  could  not 
possibly  do  him  a  benefit 

Secohd.  The  ilext  question  h,  whether  the  complainant  is 
entitled  to  any,  and  what  remedy  under  the  general  prayer  of 
his  bill?  tJpon  this  point  there  is  no  difficulty.  By  the  purchase 
of  the  complainant  under  the  execution  against  Robert  Morris' 
in  his  separate  capacity;  the  f6nher  b^6ame  a^  law  a  tenant  in 
common  with  the  other  partners  in  one  undivided  third  part 
of  the  land  which  he  purchased.  The  Marshal  had  no  power  to 
sell  a  greater  interest  than  that  in  the  land  levied  upon,  and  if 
a  timely  applicati(m  had  been  made  to  this  Court  on  its  law  side, 
ht  wotild  have  been  so  directed'.  Btit  the  purchaser  holds  the 
property  so  purchased  subject  to  all  the  rights  of  the  other  part- 
ners. In  equity  more  especially,  he  stands  in  the  place  of  the 
partner  und«r  whom  he  claims,  subject  to  the  partnei'ship  ac- 
counts. Until  the  partnership  debts  are  paid,  he  can  have  no 
claim  but  upon  th6  separate  interest  of  the  individual  partner 
of  the  residue  which  may  then  remain. 

Upon  these  principles,  the  complainant  is  entitled  to  an  ac- 
count, if  he  desires  it,  and  the  Court  will  so  decree. 
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Powen  of  the  President  of  the  UDked  States,  under  the  aet  of  Congress  rebtive 
to  alien  enemies. 

This  act  having  authorised  the  President  to  direct  the  oonfinement  of  afien  ene- 
mies, neoessarftj  conferred  all  the  meant  for  enforcing  such  orders  as  he 
might  give  in  relation  to  the  ezeeatioo  of  those  powers. 

The  Marshals  of  the  several  districts,  are  the  proper  officers  to  execute  thft 
orders  of  the  President,  onder  the  aet  relative  to  alien  enemies. 

It  is  to  the  department  of  state,  that  a  reference  most  be  made  for  the  official 
acts  of  the  President,  in  relation  to  such  public  measures  as  are  notimmediatelj 
connected  with  the  duties  of  some  other  department 

The  President  may  direct  some  other  department  to  make  known  soeh  mca- 
sures  as  he  may  establish. 

After  the  President  had  estabUshed  such  regolations  as  he  deemed  necessary  in 
relation  to  alien  enemies,  it  was  not  necessary  to  caD  m  the  aid  of  the  judicial 
authority,  on  all  occasions  to  enforce  them,  and  the  Marshal  could  act.withoat 
such  authority. 

By  the  provisions  of  the  law.  Congress  intended  to  make  the  judiciary  auxiliary 
to  the  executive  in  effecting  its  great  objecU;  and  each  department  was  to  ac€ 
mdependently  of  the  other,  exeept  that  the  former  was  to  make  the  orduiances 
of  the  latter  the  rule  of  its  dectsions. 

A  plea,  which  states  matters  which  oeeurred  subsequent  to  the  mstitution  of  the 
suit,  is  bad  on  demurrer. 

When  objections,  merely  formal  are  stated  as  causes  of  demurrer,  the  party  ta- 
king them  is  entitled  to  the  benefit  of  sueh  exeeptions,  when  they  are  well 
founded. 

1  HIS  cause  was  argued  at  the  last  term,  and  was  held  under 
advisement;  and  at  this  term  the  court  delirered  their  opinion. 

WA8HIJ>rGT0J>r,J.  deliyered  the  opinion  of  the  Court.  This 
is  an  action  of  assault  and  battery,  and  fietlse  imprisonment,  to 
which  the  defendant  has  put  in  four  special  pleas  of  justifica- 
tion. The  first  sets  forth  in  substance,  that  at  the  time  when 
the  alleged  wrongs  were  committed,  yiz.  on  the  9th  of  October, 
1813,  the  defendant  was  Marshal  of  this  district.  That  war  had 
been  declared  bj  the  government  of  the  United  States  against 
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the  united  kingdom  of  Great  Britain  and  Ireland,  which  had  been 
duly  proclaimed  by  the  President  That  in  conformity  with  an  or- 
der of  the  President,  requiring  the  subjects  of  the  enemy  resid- 
ing within  the  United  States  to  report  themselves  to  the  Mar- 
shal of  the  State  in  which  such  aliens  resided,  the  plaintiff,  on 
the  18th  day  of  July,  1812,  reported  himself  to  the  defendant  as 
an  alien  and  a  subject  of  the  king  of  the  United  Kingdoms,  &c. 
and  a  merchant;  and  the  plea  avers,  that  the  plaintiff  at  the 
time  when,  was  an  alien  enemy  subject  of  the  said  king,  aged 
above  twenty  years,  residing  in  the  State  of  Pennsylvania  with- 
in forty  miles  of  tide  water,  engaged  in  commerce,  and  was  not 
naturalized,  nor  had  he  made  application  to  any  court  of  the 
United  States  to  be  naturalized.  The  plea  then  proceeds  to  set 
forth  sundry  orders  issued  from  the  department  of  state,  by  the 
directions  of  the  President,  of  which  public  notice  was  given;  as 
also  certain  instructions  to  the  respective  Marshals,  issued  from 
the  same  department,  and  also  from  that  of  the  commissary 
general  of  prisoners,  by  order  of  the  President,  the  most  mate- 
rial of  which  are  as  follows: 

The  order  of  the  23d  of  February,  181S,  required  all  alien 
enemies  residing  within  forty  miles  of  tide  water,  forthwith  to 
apply  to  the  Marshal  of  the  district  in  which  they  resided,  for 
passports  to  retire  to  such  places  beyond  that  distance  from 
tide  water  as  should  be  designated  by  the  said  Marshal;  which 
order  was  accompanied  by  instructions  to  the  Marshals,  of  the 
same  date,  requiring  them  to  take  into  custody  and  convey  to 
the  place  assigned  to  them,  all  those  to  whom  the  said  order  had 
reference,  who  were  engaged  in  commerce,  and  who  did  not 
immediately  conform  to  said  order.  Also  the  instructions  of  the 
12th  of  November,  1813,  requiring  the  several  Marshals  to  offer 
for  execution  to  every  alien  enemy  within  their  respective  dis- 
tricts who  had  been  or  might  Ub  thereafter  removed  from  the  vi- 
cinity of  tide  water,  a  parol  of  honour  in  a  prescribed  form;  and 
if  refused,  commanding  them  to  place  every  alien  enemy  so 
refusing,  forth witli  in  close  confinement;  also,  a  subsequent  order 
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pf  t)ie  irth  of  the  game  niPiithi  instractiiig  the  Marshals  not  t^ 
liberate  an j  person  imprisoned  under  the  aboye  order  of  the  12th, 
without  the  special  order  of  the  commissarj  general.  The  plf^ 
then  prQc^9  to  ayer,  th^it  o^^  the  ISth  of  March,  1813.  tb^ 
plaintiff  r^p^iypd  froni  the  defipndant  a  pa3sport  to  retire  t^ 
Reading,  a  place  beyond  forty  miles  from  tide  water,  to  which 
place  be  did  retire,  and  remained  there  for  some  time,  bat  that 
he  afterwards  left  it  contrary  to  the  aliQve  regalationsi,  and  was 
found  by  the  defendent  at  large  in  the  ci^y  of  Philadelphia;  n3f4 
bieing  required  by  the  defendant  to  return  to  Reading,  which  he 
ir^fttsed  to  do,  the  defendant  gently  laid  bis  han^s  on  ^  pli^in- 
tiff  in  order  to  take  him  into  custody,  that  he  might  he  convey- 
fA  to  Beading;  and  th^t  for  this  purpose  the  defeixdapt  neces- 
sarily imprisoned  the  plaintiff  in  the  debtprs  apip-iment,  the 
usual  and  Uwful  pUce  of  confinement  for  persons  taken  into 
custody  by  the  Marshal  under  the  authority  of  the  United 
States. 

The  plea  then  states  two  unsuccessful  attempts  of  the  plain- 
tiff to  obtain  his  discharge,  under  writs  of  habeas  corpus,  the  one 
issued  by  the  Chief  Justice  of  Pennsylvania,  and  the  other  by 
the  Supreme  Court  of  that  State,  and  proceeds  to  aver,  that  the 
defe^ds^t,  on  the  20th  of  November,  1 81 3,  ia  obedieuce  to  the 
above  recited  order  of  the  17th  of  the  same  mputh,  tendered  to 
the  plaintiff  the  parol  of  honour  therein  f  rescribedj  which  th^ 
plaintiff  refused  to  execute;  in  consequence  whereof  the  defen- 
dant held  the  T^Iaintiff  in  confinement  until  the  19th  of  April, 
1^814,  when  he  signed  the  parol  and  was  discharged. 

The  second  plea  resembles  the  first,  except  that  it  omits  to 
\nention  the  writs  of  hqbeas  corpus^  and  it  sets,  forth  an  order 
issued  from  the  depi^rtment  of  the  commifilivy  gener^,  by  the 
direction^  of  the  President,  dated  the  19th  of  April^  1813,  in- 
sti:ncting  the  several  Marshals,  in  anj^  c&se  wl^ere,  i^n  tdieft 
enemy  should  declare  his  adherence  to  the  enemy  and  ik  ^i^pp- 
sition  to  support  their  interest,  or  who  should  attempt  to  dis. 
turb  the  confidence  reposed  in  their  government  by  the  citizens 
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of  the  United  Statet *  to  pluce  bim  ipmfidifttelf  ib  close  confi^e- 
ment  This  plea  then  avers  that  the  plaintiff  at  different  ^me^^ 
before  and  during  his  confinement,  waa  chargeable  with  actiial 
hostility  towards  th^  government  of  the  United  States,  and  with 
ether  crimes  against  th^  pablie  «afet)r>  ky  declaring  hia  adbe^ 
rence  to  the  enemj,  and  bjr  declaring  his  intention  to  escape 
f^rom  his  said  restraint  and  to  join  thi^  enemj;  and  bj  declaring 
^t  he  correspon^l^  with  the  autjects  of  the  enemy^  and  bad 
intercourse  with  them;  whereupon  the  defendant*  having  tb% 
warnint  of  the  Preaident  therefor*  gently  laid  his  hands  on  the 
plaintiffs  and  then  and  there  arreated  and  conined  him  in  the 
debtors  apartment  aforesaid*  and  there  oontinued  him  until  the 
19th  of  ApriU  I8H4  when  he  signed  a  parol  to  return  to  Bead- 
V^^  wheA  he  wuLs  disdiaif;ed. 

To  i^e  two  firat  pleaa  demurren  have  been  filed,  and  variona 
-eauses  assigned^  tb^  whole  of  which  n^y  be  included  under  the 
following  headsi; 

First*  that  the  act  of  Congresa  of  the  6th  of  July*  1^98*  re** 
specting;  alien  enemies,  ^d  not  authorise  the  President  to  direet 
the  restraint  or  confinement  of  such  persona  for  any  other  par« 
pose  than  that  ol  removing  them  from  the  United  States;  and 
that  the  orders  of  the  President  could  give  no  authority  to  the 
Marshal  to  confine  an  alien  enemy,  unless  the  Marshal  was  alsA 
armed  with  a  special  warrant  from  the  President  for  the  re- 
moval  of  such  alien  from  the  United  StateSt. 

Second,  that  if  the  President  had  a  power  to  order  alien  ene- 
mies to  be  confined  for  any  other  purpose*  still  such  order  must 
have  been  made  by  some  public  act  of  his  own,  and  under  hia 
seal*  of  which  the  orders  issued  from  &e  department  of  state^ 
and  from  that  of  the  commisaavy  general,  are  no  evidoace. 

Third,  tiiat  the  Marshal  was  not  justified  in  arresting  and 
confining  the  plaintiff  withoi^t  the  sanction  of  the  judicial  an-* 
thority,  under  the  second  section  of  the  above  act  of  Congreas- 

The  fourth  objection  is  to  the  form  of  these  pleas« 
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Issues  in  fact  are  joined  on  the  third  and  fourth  pleas,  and 
need  not  be  noticed  at  this  time. 

The  three  first  heads  of  objection  to  fhe  defence  asserted  bj 
these  pleas,  were  so  fiillj  discassed|  and,  to  my  mind,  so  satis- 
fiictorilj  decided  by  the  Chief  Justice  of  the  Supreme  Court  of 
this  State,  upon  the  habeas  corpus  obtained  bj  the  plaintiff,  that 
I  deem  it  unnecessary  to  go  at  large  oyer  the  same  ground,  but  I 
shall  content  myself  with  a  brief  expression  of  the  reasons  upon 
which  my  opinion  is  founded. 

First,  the  power  of  the  President  under  the  first  section  of 
{he  law,  to  establish  by  his  proclamation  or  other  public  acts, 
rules  and  regulations  for  apprehending,  restraining,  securing, 
and  removing  alien  enemies,  under  the  circumstances  stated  in 
that  section,  appears  to  me  to  be  as  unlimited  as  the  legislature 
could  make  it  He  alone  is  authorised  to  direct  the  conduct  to 
be  observed  on  the  part  of  the  United  States  towards  such  alien* 
enemies,  and  to  prescribe  the  manner  and  degree  of  restraint 
to  which  they  should  be  subject;  to  declare  in  what  cases,  and 
on  what  terms,  their  residence  should  be  permitted,  and  to  pro- 
vide for  the  removal  of  those  whom  he  should  not  permit  to  re- 
main in  the  United  States,  and  who  should  refuse  or  neglect  to 
depart;  and,  to  avoid  all  doubt  as  to  the  extent  of  his  power,  he 
is  authorised  in  general  and  unqualified  terms,  to  establish  any 
regulations  which  he  should  think  necessary  in  the  premises, 
and  for  the  public  safety. 

There  is  not,  1  think,  the  slightest  ground  for  the  ailment, 
that  every  restraint  or  confinement  of  an  alien  enemy  is  un- 
authorized by  this  law,  unless  it  be  made  with  a  view  to  his  re- 
moval from  the  United  States.  If  this  be  the  true  construction 
of  the  act,  it  would  follow  that,  however  dangerous  it  might  be, 
under  any  supposed  circumstances,  for  alien  enemies  to  quit 
the  United  States,  possessed  of  information  useful  to  the  enemy, 
and  detrimental  to  this  nation,  they  must  nevertheless  be  either 
sent  away,  or  be  suffered  to  go  at  large,  protected  spies  in  the 
service  of  the  enemy,  and  possibly  in  the  vicinity  of  their  armies 
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amd  uayy.  That  the  legislature  intended  to  confine  the  goyem- 
ment  to  the  choice  of  one  of  these  alternatives,  when  a  middle 
and  safe  course  was  at  hand  and  evidently  in  its  view,  is  not 
to  be  presumed;  nor  can  such  a  construction,  in  my  opinion,  be 
fairly  made  from  the  words,  or  fit>m  the  professed  object  of  the 
law.  It  would  narrow  the  meaning  of  expressions  as  unqualified 
as  could  well  be  employed,  contrary  to  reason  and  the  most 
obvious  policy  of  the  law.  It  seems  perfectly  clear,  that  the 
power  to  remove  was  vested  in  the  President,  because,  under 
certain  circumstances,  he  might  deem  that  measure  most  effec- 
tual to  guard  the  public  safety.  But  he  might  also  cause  the 
alien  to  be  restrained  or  confined,  if  in  his  opinion  the  public 
good  should  forbid  his  removaL 

If  then  the  President  was  authorized  to  direct  the  confine* 
ment  of  alien  enemies,  without  intending  to  remove  them,  I  am 
of  opinion  that  the  powers  vested  in  him,  necessarily  conferred 
all  the  means  of  enforcing  his  orders;  and  since  it  would  be  ab- 
surd to  suppose  that  the  President  could  personally  enforce  his 
own  decrees,  it  follows  that  he  might  direct  otBbrs  to  do  it;  and 
what  officer  of  the  government  could,  with  so  much  propriety, 
be  clothed  with  this  authority,  as  the  Marshals  of  the  several 
districts?  The  third  section  of  the  law  applies  to  the  single  case 
of  a  removal  from  the  United  States,  in  which  case  the  Marshal, 
by  the  express  provisions  of  that  section,  is  to  act  under  the 
warrant  of  the  President:  But,  in  all  other  cases  coming  within 
the  provisions  of  this  law,  the  authority  of  the  Marshal  to  carry 
into  execution  the  regulations  and  orders  of  the  President,  is 
implied  in  the  power  conferred  on  the  President  to  establish 
these  regulations. 

Second.  The  next  objection  to  the  substantial  merits  of  the 
defence,  is,  that  the  orders  issued  from  the  department  of  state 
and  from  that  of  the  commissary  general,  are  not  to  be  consi- 
dered as  the  public  acts  of  the  President. 

The  department  of  state  is  one  of  the  organs  of  the  executive 
branch  of  the  government,  established  for  the  purpose  of  faci- 
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Utating  and  ctfuductiiig:  th«  o^ctfaAfiMii  «C  thlMl  biittficfi,  Mr  ftr  as 
Hm  dbticB  tMigned  tor  it  ffitteiid^  Til«  bMiM^  6f  tbaC  depart*- 
ment  is  bj  law  to  ber  dMMhicted  ia  aaelk  Aamver  as  ^a  Pren- 
teit  maty  direct*  It  ia  ta  tbia  depaitmaat  thai  a  f ^ftf^^enca  MMdf 
bv  made,  far  the  oftciat  tfcfa  of  tbe  Pnemidtenf  ift  fdMitm  ta* 
Aaae  pnUk  meaaurea  whieb  he  laay  eatablisfr,  iHHi  wbieb  are  sat- 
more  tasaieiHately  coanectad  widi  the  datftes  of  floaie  oAei'  de^ 
partmaat.  Tbia  haa  beaai  the  geneiul  practice  af  Aii»  htm^h  af 
Ae  gofvemnienty  and  ia  Aill j  warranted  by  faw.  Nf^viei^atesa, 
Ifae  Preaident  far  the  more  easy  and  difpeditiafas  dl^cibarge  aC 
bia  execatiye  dntiea,  laay  direct  same  otber  departmeatto  make 
known  ikt  meaaurea  wMeb  he  aMy  ^ink  proper  tb  eatabKab. 
They  are  equally  his  acts,  wheth^ar  tbey  emanate  froHh^  die  de- 
partment of  8tate»  or  fWm  any  afh^r  depaitmaat 

This  macb  1  ha<ae  thonghv  proper  to  say  apoa  fte  gefMiial 
(pieatioD,  independoit  af  tha  aid>  to  be  datlVed'  fram-  ar^rmeata 
in  the  pleading:  For,  in  tbia  caae  it  is  to  5er  obserred^  that  the 
pleaa  expressly  arer  that  this  orders  and  itiatroetions  iasueif 
fhim  tke  department  of  staite,  and  from  that  of  the  camniissary 
general^  were  tbe  orders  and  iaatructSona  of  the  Presideiit, 
damnnnicaited  by  diase  departmeBta,  reapeetlvely,  attd-  theae 
»verment8  are  aeknvwledged-  by  the  demurrer  to  be  true. 

There  can  therefore  be  aa  gfbOnd  for  the  ar^ment  that  the 
Presidenthad  no  authority  to  delegate  hia  powers  tf^the  depart' 
laent  just  nwntioned;  because,  ibr  fact,  he  boa  not  done  so;  As 
to  the  necesaity  of  a  aeal,  to  gire  Talidi^  ta  tbe  orders  of  the 
Preaident»  it  ia  I  think  a  anffictent  anawer^  that  there  iani^  taw 
or  usage  which  requires  it^ 

Third.  It  is,  in  the  next  place  contended,  thatf  after  the  IVe- 
sideift  haa  eataUiahed  svcb  i^galadmM  a^  ha  tkvf  diink  lieces- 
sary^  the  judiakiil  authority  must  in  every  iaatbAaa  be  resort^ 
to  to  enfbree  thenii  and  tiiot  the  Marshal  tm  act-  anly  ntadar* 
such  authority.  Such  a  conatrurfioa  ^(lould,  itf  my  oiMotl',  be  at 
variance  wiA  the  spirit  an  wdl  aa  with  the  tetter  df  the*  law, 
the graatab|jBs« o^  whiiAi  wnataprovlda-'fir  ttopAlie  aafeQ", 

0) 


OCTOBBH  TBRM,  1817.  4Zi2 

^l^i— www— ^iW»M^i^^  ■    I  II     l^— ■— — — 1   ■■    II     » 

Lookiagtoo  vt.  Smith. 

bjr  impoiiag  Mich  rcAtrainU  upon  alien  enemies»as  the  chief 
exectttiTe  meg^tmte  of  the  United  States  might  think  necessa- 
ry, and  of  which  bis  particular  situation  enabled  him  best  to 
judge.  It  was  certainly  proper,  and,  in  many  cases  it  might  be  high- 
ly beneficial  to  the  public  safety,  to  Test  in  the  judiciary  a  pow- 
er to  enfinrce  the  ordinances  of  the  Presidenti  in  eYery  case  which 
^ould  be  regularly  brought  before  it  But  to  bring  this  power 
into  action,  there  must  be  a  specific  complaint  against  some 
particular  individual,  and  a  regular  hearing  of  each  case  must 
be  had.  If  no  person  will  take  upon  himself  the  task  of  becom- 
ing an  informer,  at  all  times  and  under  any  circumstances  an 
unplcaaant  one,  is  the  public  safety  to  be  jeoparded,  however  im- 
minent the  President  may  know  the  danger  to  be?  Certainly,  this 
never  could  have  been  the  intention  of  the  legislature.  If  only 
judicial  interference  can  be  resorted  to,  it  is' most  obvious  that 
the  means  are  altogether  inadequate  to  the  end  for  which  the 
law  meant  to  provide*  But  how  can  a  construction  so  narrow 
as  that  contended  for,  consist  with  die  unlimited  powers  con- 
ferred on  the  President?  If  he  could  not  direct  the  Marshal  to 
confine  alien  enemies  who  should  refuse  to  retire  to  any  place 
which  might  be  designated,  or  who  should  declare  their  adher- 
ence to  the  enemy,  and  a  disposition  to  support  their  interests, 
ean  it  be  said  that  he  possesses  the  power  to  direct  the  con- 
duct to  be  observed  on  the  part  ot  the  United  States  towards  alian 
enemiea,  and  the  manner  and  degree  of  their  restraint,  and  to 
estabHsh  any  other  regulations  he  might  tliink  proper  in  the  pre- 
mises, for  the  public  safety?  If  he  is  confined  to  regulations  which 
require  the  interposition  and  aid  of  the  judiciary  to  give  them 
elect,  then  this  restriction  of  his  authority  must  be  deduced  by 
mere  construction  from  expressions  as  unqualified  as  the  legis- 
lature could  have  used.  I  do  not  feel  myself  authorised  to  im- 
pose linnts  to  the  authority  of  the  executive  magistrate  which 
Congress,  in  the  exercise  of  its  constitutional  powers,  has  not 
seen  fit  to  impose.  Nothing  in  shorti  can  be  more  clear  to  my 
mind,  from  an  attentive  consideration  of  the  act  in  all  its  parts, 

S  O 
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Hub  dial  Coi^;re8B  intended  to  nake  the  jvdiciaiy  audliaij  ti 
the  eiecatnre,  in  eSecthig  tbe  great  olgecta  of  the  law;  and  that 
each  department  was  intended  to  act  indcpendentlj  of  the 
other,  except  that  the  former  was  to  make  the  ordinances  of 
the  latter,  the  rale  of  its  decisions. 

Ponrth.  The  prindpal  objection  assigned  as  cause  of  demur- 
rer to  tiie  form  of  these  pleas,  is,  that  they  are  redundant,  im- 
material, and  not  trayersable;  the  first  plea,  in  stating  the  se- 
reralapplicatimisof  the  plaintiff  to  be  discharged  on  ksAen  car- 
jms,  and  matter  whidi  occurred  after  the  commencemait  ef 
this  action;— the  second  plea,  in  stating  matters  whidi  occurred 
after  the  commencement  of  the  action.  Hiese  objections  are,  I 
think,  well  founded. 

Hie  habam  earpu,  and  the  proceedings  consequent  thereon, 
are  totallj  immaterial  and  irrelerant  to  the  matter  in  issue. 
Whether  the  plaintiff  was  dischai^  undo-  them  or  was  re- 
manded, could  neither  justify  or  criminate  the  defendant,  who 
is  called  upon  to  answer  for  an  unlawful  arrest  and  imprison- 
ment of  the  plaintiflfl  If  he  acted  without  legal  authority,  the 
decision  of  the  judge  upon  the  writ  of  hahua  eorpms  could  not 
justify  him. 

This  objection  however,  is  applicable  only  to  Ae  first  plea. 
But  both  pleas  are  chargeable  with  the  objection,  that  matter 
is  pleaded  which  occurred  after  the  commencement  of  the  suit, 
which  is,  of  course,  immaterial,  and  could  not  be  traversed. 
This  action  was  brought,  returnable  to  the  April  term  iti  1814, 
and  the  process  was  served  on  the  7th  of  December,  1813,  pre- 
ceding, and  both  pleas  state,  that  on  the  19th  of  Afuil,  1814, 
the  plaintiff  gave  his  parol  when  he  was  discharged,  and  re- 
turned to  Reading,  where  he  continued  until  the  end  of  Ae  war. 
The  second  plea  in  particular  allq;es,  that  Imth  before  and 
during  the  plaintiff's  confinement,  he  was  chargeable  with  ac- 
tual hostility  towards  the  government  of  the  United  States;  and 
it  aims  to  justify  the  continuance  of  his  confinement  under  tiie 
order  of  the  19th  of  April,  181S,  issued  from  the  department  of 
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tiie  commissary  general.  Now  it  was  clearly  immaterial  whe- 
ther after  this  action  was  commenced,  the  defendant  was  or 
was  not  justified  in  holding  the  plaintiff  in  confinement.  That 
was  a  matter  which  the  jarj  could  not  inquire  into  if  it  had 
been  trayersed,  and  consequently  it  was  improperly  made  a 
part  of  the  pleas. 

It  is  not  pleasant  to  decide  causes  on  objections  merely 
formal;  but,  when  they  are  stated  specially  as  causes  of  demur- 
rer, the  party  is  entitled  to  the  benefit  of  his  exceptions,  when 
they  are  well  founded. 

Demurrer  dUowed. 
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GTrat  and  Osgood  v9«  James  £t  al. 

If  a  maehtne  in  the  lUte  in  whieh  it  wti  first  made,  waiao  far  hiferior  to  other 
maehlnea  used  fertheaamepovpoie  at  thttit  vMoTMiBtriniieindiiey  yet  if 
Another  l^tnoa  anperndd  to  the  invention  end  remote  ita  defceti^  the  inven* 
tor  of  the  improTemeots  derivea  no  right  to  the  origmal  maehine  firom  ha?iag 
mnde  it  of  yalue  by  addition  to  It 

The  deelaration  ought  alwaye  to  show  a  title  in  the  plaintiff,  and  that  with  Miffi- 
eient  eertainty,  and  to  tet  forth  all  the  matters  whieh  are  the  e»enee  of  the 
aetbn;  without  these,  the  phdntiff  fidls  to  show  a  right  in  point  of  law  to  ask 
the  eourt  for  judgment  in  his  favour. 

If  the  plaintift*s  title  depends  upon  the  performanee  of  certain  acts  ^  aaott  ^' 
firm  the  performance  of  those  aets. 

What  defects  are  eured  by  verdiet. 

Where  the  deelaration  deaeribes  the  plaintiff's  improvement  in  the  words  of 
the  patent,  it  is  not  neeessary,  that  the  deseription  of  the  machine  as  stated  in 
the  specification,  should  be  set  forth.  If  the  defendant  require  the  specifieataoA 
in  his  defence,  he  may  have  it  placed  on  the  record  by  asking  oyer  of  it. 

1  WO  rules  were  obtained,  at  the  last  term,  to  show  cause 
why  a  new  trial  should  not  be  awarded,  and  why  the  judgment 
should  not  be  arrested. 

WASHIJ^GTOJ^,  J.  delivered  the  opinion  of  the  Court  In 
support  of  the  first  rule,  the  following  reasons  were  assigned. 
First,  That  the  verdict  is  against  evidence  and  against  the 
charge  of  the  Court,  inasmuch  as  it  was  proved  to  the  jury  Ihat 
Perkins  was  not  the  original  inventor  of  the  machine,  for  the 
use  of  which  by  the  defendants,  this  action  was  brought;  and 
secondly,  because  the  damages  were  excessive. 

First  It  is  contended,  that  the  priority  of  invention  claimed 
by  Perkins  was  disproved  at  the  trial  by  the  patents  to  Chand- 
ler, Garretson,  Bigelow,  Spence,  and  Read,  ail  granted  prior 
to  the  alleged  discovery  of  Perkins,  for  machines,  which  it  is 
insisted  are  in  principle  substantially  the  same  as  Perkins's. 
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As  Chandlar'f  mackiiie  hM  been  eelectod  by  the  dflfeadttnte* 
eeaneely  as  bearing  the  strongest  resemblance  to  that  which  was 
4ie  sabject  of  this  action,  the  obsenratiims  of  the  Court  w&l  be 
principally  directed  to  that  maddne. 

This  machine  consists  of  a  solid  piece  of  iron,  into  which  flie 
under  steel  cutter  is  fixed.  An  iron  lever,  working  in  a  steel 
socket  at  one  end,  in  which  lever  the  npper  cntter  is  fixed,  and 
a  spring,  fastened  to  it  to  throw  it  np  after  it  is  forced  down. 
The  upper  lever  has  also  a  side  cntter  screwed  to  it,  for  cutting 
off  the  rods  at  the  same  time  that  the  die  cuts  and  shapes  the 
nail.  The  heading  is  formed  bj  concave  dies  fixed  in  two  side 
or  horizontal  levers,  in  the  ends  of  which  are  mortices  to  re*- 
ceive  a  tenon  fitted  on  the  centre  bolt,  held  firm  bj  a  pin;«^ 
springs  to  each  of  these  levers,  to  throw  them  back  after  head- 
ing the  nail.  The  lever  containing  Ae  upper  cutter,  is  forced 
down  by  an  axis  in  a  shaft,  cutting  the  nails  lengthwise  of  the 
rod,  wkUsi  half  on  the  under  cutter  which  h<dds  them  fast,  while 
the  side  levers  force  up  the  heading  dies,  which  action  is  by 
means  of  secondary  levers,  or  by  the  axis  of  a  wheel  during  tiie 
revolution  of  which  the  cutting  and  heading  levers  are  disen- 
gi^ed,  at  the  same  period  the  nails  are  pushed  out  by  springs, 
and  the  rods  are  pushed  forward  by  hand  in  constant  succes- 
sion. 

Let  us  now  compare  this  machine,  as  to  its  component  parts 
and  mode  of  operating,  with  Perkins's  machine.  The  parts  of 
the  former  are,  as  has  been  stated,  cutters  fixed  in  a  lever  and 
a  fixed  piece  of  iron.  Concave  dies  fixed  in  side  levers  for 
forming  the  head  of  tiie  nail,  with  springs  in  both  sets  of  levers 
to  open  them  after  they  have  performed  their  parts,  and  other 
springs  to  extricate  the  nails.  Secondary  levers,  or  a  wheel 
which  in  its  revolutions  disengages  at  the  same  moment  the 
cutting  and  heading  levers. 

The  manner  in  which  it  operates,  is  by  forcing  down  the 
upper  lever  so  as  to  bring  the  cutters  into  contact,  and  thus  to 
cut  and  shape  the  tail.  By  the  pressure  of  the  horizontal  levem 
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contnniiig  Ike  concaTe  dies,  apunst  tiie  sidet  of  die  cntten 
when  closed,  the  heed  is  iorflied,  which  sctioii  is  performed  by 
means  of  seoondaiy  loTers,  or  bj  tiie  axis  of  a  wheel  during  ils 
reTolvtions;  and  the  nails  when  thas  completed  are  forced  oat 
by  springs. 

The  parts  of  Perkins's  machine  are  the  jaws  of  a  rice,  the 
one  fixed  and  the  other  moTeable,  with  cutters  fixed  in  them* 
and  a  heading  die  in  the  moyeable  jaw;  a  lever,  with  a  togle 
joint  at  the  end  of  it  to  force  the  cutters  together  and  also  to 
force  up  the  heading  die  at  the  same  pressure  of  the  lever. 

The  manner  in  which  it  operates  is  bj  the  tsgle  jmnt,  which, 
bj  the  pressure  of  the  lever,  forces  the  cutters  together,  so  as 
to  cut  off  the  nail,  whilst  the  lever,  by  an  instantaneous  but 
successive  motion,  forces  up  the  heading  die  to  complete  the 
nail;  the  whole  operation  b^ng  carried  on  during  the  same 
pressure  of  the  lever. 

The  two  machines  agree  in  the  following  particulars:  Each 
of  them  have  cutters  for  separating  the  nail  from  the  rod,  and 
dies  for  forming  the  heads  by  pressure.  Here  the  similitude 
ceases.  The  one  has  one  lever,  which  is  the  great  agent,  by  the 
power  of  which,  and  at  the  same  motion,  the  whole  operation  is 
performed.  The  other  has  a  lever  for  cutting,  and  levers  for 
heading,  which  are  put  into  operation  by  another  set  of  levers, 
or  by  the  axes  of  a  wheel. 

The  latter  requires,  as  appears  by  the  specification,  the  aid 
of  a  machine  which  the  other  does  not,  that  is,  a  blacksmith's 
furnace  to  heat  the  iron.  This  is  certainly  a  very  material  dif- 
ference, and  we  must  suppose  it  to  Jbe  indispensable,  and  with- 
out which  the  operation  could  not  proceed. 

But  the  important  difference  is  in  the  mode  of  operating. 
Perkins's  machine  makes  the  nail  by  one  «ndthe  same  pressure 
of  the  lever,  Chandler's,  so  far  as  the  Court  can  perceive,  effects 
nothing  more  by  the  pressure  of  the  lever,  than  the  cutting  of 
the  nail  rod;  but,  by  what  power  the  side  or  horizontal  levers 
which  form  the  head,  are  moved,  does  not  appear,  otherwise 
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than  as  it  is  stated  in  the  specification,  to  be  by  the  action  of 
what  is  called  secondary  levers,  or  the  axes  of  a  wheel  during 
its  revolutions.  But,  by  what  power  are  these  secondary  levera 
or  wheel  worked?  This  is  not  stated,  and  it  is  most  obvious 
that  it  cannot  be  by  the  downward  pressure  of  the  first  leveri 
and  therefore  it  is  reasonable  to  conclude,  that  some  other 
power  is  used  to  act  upon  the  secondary  levers  or  on  the  wheel.  In 
short,  the  Court  finds  it  impossible  to  discover  in  what  manner 
the  complicated  parts  of  this  machine  are  worked,  beyond  the 
pressure  of  the  lever  which  cuts  the  nail.  If  they  act  by  means 
of  some  other  power,  it  certainly  cannot  be  pretended,  that  the 
two  machines  are  substantially  the  same,  and  operate  in  the 
same  manner  to  produce  the  same  result  They  are  materially 
unlike  in  their  parts,  in  their  structure,  and  in  their  operation. 
The  one  operates  upon  cold  iron,  and  the  other,  as  stated  in  the 
specification,  requires  the  aid  of  a  furnace  as  an  appendage. 
The  one  operates  by  means  of  a  single  power;  the  other  by  the 
aid  of  more  than  one  power.  Or,  if  this  be  not  so,  it  behooves  the 
defendants  clearly  to  show  the  contrary,  before  the  Court  can 
listen  to  a  motion  to  set  aside  the  verdict,  on  the  ground  that 
the  two  machines  are  substantially  alike  in  principle. 

From  the  view  whidi  the  Court  has  taken  of  the  other  ma- 
chines, and  so  far  as  we  have  found  it  possible  to  comprehend 
the  numerous  and  complicated  parts  of  which  they  are  com- 
posed, more  especially  Garretson's  and  Read's,  we  are  of  opi- 
nion, that  the  least  exceptionable  of  them  are  open  to  the  ob- 
jections stated  to  Chandler's.  The  parts  are  different,  the  powers 
are  ^ther  different,  or  they  are  differently  applied,  and  the 
modes  of  operating  are  dissimilar.  In  some,  perhaps  in  all,  the 
cutting  and  heading  are  distinct  operations.  lii  two  of  them, 
the  head  of  the  nail  is  formed  by  concussion  instead  of  pressure. 
In  one  of  them,  for  want  of  the  togle  joint,  or  something  equi- 
valent to  it,  the  principle  of  gravitation  is  resorted  to,  and  the 
vices  are  opened  by  weights. 

As  to  Rodgers's  machine,  it  need,  only  be  observed  that  the 
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JHTj  were  left  to  decide  as  to  the  eiiotenee*  the  form*  and  prin- 
dplee  of  itt  upon  the  imperfect  account  given  of  it  by  Howard, 
the  odIj  witneee*  No  model,  and  no  particular  tpecificatioii» 
was  given  descriptive  of  the  parts  of  that  machine^  their  com* 
bination,  and  the  mode  irf  operating*  It  appears  from  the  vsr- 
dict»  that  the  jury  were  not  satisfied  with  the  evidence,  either 
as  to  tiie  existence  of  such  a  machine,  or  as  to  its  resemblance 
to  Perkins's.  It  would  ill  become  the  Court  to  say,  that  the  Jury 
decided  this  point  improperly,  even  if  the  inclination  of  oar 
minds  had  been  diffisrent,  which  it  certainly  was  not 

The  next  reason  assigned  for  a  new  trial,  is,  that  the  dama- 
ges given  by  the  jury  are  excessive*  I  do  not  understand  the 
objection  to  be  to  the  amount,  provided  the  plaintiff  was  enti* 
tied  to  any  thing  beyond  nominal  damages.  The  argument  is, 
that  Perkins^  machine  was  acknowledged  by  hisMelf  to  be 
worChlesSv  and  that  it  was  in  fact  thrown  away  as  a  useless 
thing,  and  was  so  considered  by  those  who  knew  nnj  thing  of 
it;  consequently,  his  assignees  sustained  no  damage  by  the  use 
which  the  defendant  made  of  it. 

Now  the  premises  may  all  be  admitted,  and  yet  the  argument 
terminate  in  what  is  called  a  rum  seqniiur.  Ore  in  the  bowels 
of  the  earth  would  be  of  no  value  to  the  owner  of  the  land» 
were  it  not  that  other  persons  can  make  it  valuable  by  the  em- 
ployment of  skill,  labour,  and  money,  to  render  it  so.  It  is  not 
the  intrinsic  value  of  the  thing  itself,  but  its  capacity  to  be  con- 
verted into  something  which  may  be  useful,  that  gives  it  value. 
Admit,  for  the  sake  of  the  argument,  tiiat  Perkins's  machine,  in 
the  form  in  which  it  came  from  his  hands,  was  so  far  inferior  to 
the  common  nail  machines  then  in  use  as  to  deprive  it  of  all 
intrinsic  value;  still,  if  another  person  can  superadd  to  that  in- 
vention something  which  will  remove  all  its  defects,  and  render 
it  usefel,  it  immediately  becomes  valuable,  not  on  account  of 
its  own  qualities,  but  because  of  its  capacity  to  receive  the  im- 
provement and  with  its  aid  to  become  useful.  The  original  dis- 
covery, and  the  improvement,  became  articles  of  traflk  be-. 
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tvecn  the  two  diecorererSy  n»  soon  as  the  inproveRient  wa» 
made  trhich  it  wlui  their  mutaal  interest  to  give  value  to.  I» 
the  defendaiita^  impreivedl  ivachtne  valnaUe?  This  is  admitted* 
9ut  why  is  it  so?  Beeatfse  he  ha^  availed  himself  of  Perkins'a 
original  discoverj  oa  vhieh  to  iatgraft  his  own,  and  without 
which  his  own  woold  have  been  useless  to  himself  and  to  the 
world*  But  how  did  be  possess  himself  of  Perkins's  discovery? 
By  an  unlawful  invasbn  of  property  to  which  Perkins  was  ex- 
clusively entitled.  Had  he,  as  he  was  bound  to  do,  sought  to 
aequire  a  title  to  this  property  by  contract,  is  it  to  be  believed 
that  it  would  have  been  treated  by  th«  parties  as  of  no  value? 
It  13  obvious  that  it  would  not. 

This  course  of  reasoning  is  intended  to  show,  that  wben  it 
was  stated  by  the  Court  to  the  jury  that  the  chai^  of  worth- 
lessness  against  Perkinses  machine  came  with  a  bad  grace  from 
the  defendant,  who  waa  making  so  profitable  a  use  of  it,  it  waa 
no  answer  to  say  that  it  is  useful  merely  on  account  of  the  im- 
provement which  others  had  made  to  it;  because,  if  it  was  useful 
in  that  respect,  and  without  the  origiual  discovery  the  improve- 
ment could  not  hftve  been  made,  it  followed  that  the  original  dis- 
covery was  useful  and  valuable. 

But  the  fact  is,  that  Perkins's  machine  was  proved  at  the  trial 
to  possess  intrinsic  value  on  the  single  ground  of  a  saving  of 
labour.  Whether  the  value  so  proved  justified  the  jury  in  find- 
ing the  damages  which  they  did,  is  a  question  of  which  that 
body  were  the  proper  judges  upon  the  evidence  laid  before 
them,  and  the  Court  sees  no  reason  to  find  fault  with  their  de- 
cision. 

The  motion  in  arrest  of  judgment  is  grounded  upon  certain 
allied  defects  in  the  declaration. 

The  declaration  states,  that  Jacob  Perkins,  having  invented  a 
new  and  useful  improvement  in  the  manner  of  manufacturing 
nails,  ^e.  which  had  not  been  known  or  used  before  his  applica- 
tion, Sfe*  (and  so  averring  a  compliance  with  all  the  requisitions 
of  the  law  previous  to  obtaining  the  patent*  and  stating  the  as- 
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sigmnaitof  his  right  to  Giipfij^  and  AniiBtroiig  giwiting  to  titan 
tiie  ibll  and  exclusiTe  ri^t  and  liberty  of  making,  4^  the  aaid 
improrement,  /jfc)  ikea  sets  forth  Ihe  aflaignment  of  Gvppy 
and  Annstrongto  the  plaintifls;  and  the  breach  is,  that  Ihe  defen- 
dants, without  the  consent  of  the  plaintilfe  first  had  in  writings 
on  a  certain  day  and  for  a  long  time  before  and  continually  since, 
had  used  in  numerous  machines,  tiie  improvement  aforesaid. 

It  is  contended,  that  the  ei  cetera  in  the  description  of  the 
discoTcry  renders  the  patent  too  vague,  and  that  the  material 
parts  of  the  specification  oug^t  to  have  been  set  out  in  the  de- 
claration, so  as  to  leave  no  doubt  as  to  the  particular  discovery 
for  which  the  patent  was  granted,  and  for  the  violation  of  wluch 
this  suit  is  brought.  It  is  further  objected  that  the  breach  is  toe 
generally  stated. 

It  may  be  laid  down  as  a  general  rule,  that  a  declaration 
ought  always  to  show  a  title  in  the  plaintiff,  and  that  with  con- 
venient certainty.  It  ought  to  state  all  matters  that  are  of  the 
essence  of  the  action,  without  which  the  plidntiff  fuls  to  show 
a  right  in  point  of  law  to  ask  for  the  judgment  of  die  Court  in 
his  favour.  If  his  title  depends  upon  the  performance  of  certain 
acts,  he  must  affirm  the  performance  of  those  acts.  If  enough  is 
stated  to  show  title  in  the  plaintiff,  and  with  sufficient  certainty 
to  enable  the  Court  to  give  judgment,  but  with  less  certainty 
than  the  case  admitted  of,  and  which  for  the  purpose  of  notice 
to  the  adverse  party  or  otherwise,  ought  to  have  been  stated, 
the  defect  is  cured  by  the  verdict.  The  Court  will  presume 
that  all  such  omissions  were  supplied,  and  obscurities  explained, 
at  the  trial,  by  the  evidence  given  to  the  jury. 

In  this  case,  the  plaintiffs'  title  is  founded  on  a  patent  to 
Ouppy  and  Armstrong,  granting  them  an  exclusive  right  to 
Perkins's  invention  of  a  new  and  useful  improvement  in  the 
manner  of  manufacturing  nails,  &c.  in  the  words  cf  ike  deciara- 
tiatu  The  declaration  contains  all  the  necessary  allegations  to 
show  that  the  patent  was  regularly  granted,  and  the  patent  is 
designated  by  the  terms  which  itself  uses.  It  is  true,  that  the 
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tpediicatioii  is.  referred  to  in  the  patent  as  i>art  thereof^  but 
lliat  is  merely  descriptive  of  the  invention,  and  not  of  the  pa- 
tent It  is  a  matter  of  evidence  to  be  used  at  the  trial*  and  if 
a  sight  of  it  be  necessary  to  the  defence,  the  defendant  may 
have  it  placed  on  the  record  by  asking  oyer  of  it. 

The  Court  are  of  opiniim,  that  the  patent  is  described  with 
auAdant  certainty  even  upon  a  demwnrer,  and  that  the  breach, 
if  it  be  too  general  in  not  stating  the  number  of  machines  used 
by  the  defendants,  (a  point  not  necessary  to  be  decided,)  is 
oired  by  the  verdict,  since  it  is  fairly  to  be  (Hresumed  that  proof 
of  that  &ot  vas  given  to  the  jury. 

Both  roles  therefore  must  be  dischaifed. 
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Ob  ■  rrie  to  Bfa<nr  caose,  why  the  ifefeadaBl  ribonld  aM  be 
fctfl,  he  henag  iMen  4Miuti«  mi^r  tte  i^MaiOit  lft«*  flf  Ibe  Mrtt  eT  ^ 
lyUvHay  evidence  to  show  that  the  iliiift>iir  hed  he»B  m&Mj  ead  frmlili  <r 
If  obtained,  eaoaot  be  given. 

When  the  debt  has  been  eontncted  and  made  payable  oat  of  the  itate,  the  Cir- 
cnh  Comt  vffl  not  diiehirge  a  drfetidiiit  ailMtml  far  rtMh  ddi^  te  eoiftiwi 
hail,  notwithstandin;  his  diaeharge  hf  Ike  ^uatnat  lavaitf  tke  wmt  k  lAkk 
sach  action  is  brought. 

The  laws  of  the  seTcral  states  as  to  rights,  furnish  rales  of  decision  fior  the  federal 
Courts  under  eertam  qnalifiearions,  but,  as  to  remedies,  they  have  no  binding 
force  in  these  Courts. 

KULE  to  show  cause,  whj  the  defendant  should  not  be  dis- 
charged on  common  bail.  The  reason  assigned  was,  that  the 
defendant  had  been  discharged  under  the  insolvent  law  of  the 
state  of  Pennsylvania.  Upon  showing  cause,  it  appeared  that 
the  plaintiffs  were  residents  beyond  sea,  and  that  the  contract 
was  made  and  payable  in  a  foreign  country. 

The  plaintiffs  offered  evidence  to  show,  that  the  defendant 
had  acted  unfairly  and  fraudulently  in  obtaining  his  discharge, 
which  evidence  was  objected  to  by  the  defendant 

By  the  Court.  To  admit  such  evidence,  upon  a  collateral  mo- 
tion of  this  kind,  would  introduce  a  practice  highly  inconvenient, 
and  on  this  ground  the  Court  overrules  it. 

WAaniJ^QTOJ^,  J.  delivered  the  opinion  of  the  Court 
The  case  of  Webster  vs.  Massey  was  the  first  in  wUch  the 
Court  was  called  upon  to  discharge  on  common  bail,  on  the 
ground  of  a  discharge  under  the  insolvent  law  of  this  state,  and 
the  motion  in  that  case  was  overruled. 

Read  rs.  Chapman  was  the  next  case,  when  the  Court  dis- 
charged on  common  bail,  the  debt  having  been  contracted  in  this 
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State;  lAd  wkat  woaAt  it  ttroagtr,  irw  that  tbe  pdaintiff  ^a»  one 
of  the  assignees. 

Dischai^es  have  skvee  taloen  pUi«e»  witimut  opfAsitioiit  and 
withoHt  any  partftcttlar  enquky  nmh  hf  the  Covrt  uil*  the  oa- 
tsre  ef  the  deibts  demmded.  If  they  were  cenlrected  ^n*  paym- 
ble  out  of  this  State,  the  &et  was  unknown  to  the  Court 

The  present  is  a  new  question.  Ought  this  Court  to  discharge 
OB  commoii  bail,  on  the  ground  of  a  dischaige  under  the  insol- 
vent laws  of  this  or  anj  other  State,  in  a  case  where  the  debt 
was  contracted  and  made  payable  out  of  this  State? 

In  Ghreen  i».  Sarmiento,  this  Court  refused  to  take  notice  of 
a  discharge  under  the  bankrupt  laws  of  Teneriffe  from  a  debt 
contracted  in  Madeira. 

In  Banks  vs.  Greenleaf,  in  the  Circuit  Court  of  Virginia,  it 
was  decided,  that  a  discharge  in  Maryland  of  a  debt  contract- 
ed in  Yii^nia,  ought  not  to  be  regarded. 

In  Millar  vs.  Hall,  (a)  and  Smith  vs.  Brown,  (()  the  con- 
tracts on  which  Ihose  actions  were  founded,  were  made  in  the 
same  State  in  which  the  debtors  were  discharged,  and  an  eopo- 
furetur  was  entered  by  the  Supreme  Court  of  this  State  in  both 
cases. 

No  case  is  recollected,  where  a  discharge  on  common  bail 
has  been  directed  on  the  ground  of  a  discharge  under  an  in- 
solvent law  of  a  country  where  the  parties  did  not  reside,  or  in 
which  the  contract  was  not  made  or  to  be  discharged.  It  is  true, 
that  the  courts  of  the  State  where  the  discharge  itf  given,  may 
be  bound  to  discharge  on  common  bail,  no  matter  where  the 
debt  was  contracted,  but  the  federal  courts,  or  the  courts  of 
other  States,  are  under  no  such  obligation,  and  they  ought  not 
on  the  ground  of  comity  to  give  it  effect  in  their  courts. 

The  State  laws,  as  to  rights,  furnish  rules  of  decision  for  the 
federal  courts  under  certain  qualifications,  but,  as  to  remedies, 

(a)  1  DaU.  Rep.  SS9.  (6)  9  Binn.  Rep.  SOI. 
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ihej  have  no  bindingfoFce  in  those  courts.  This  is  every  day's 
practice. 

In  this  case,  the  debt  was  contracted  and  was  payable  be- 
yond seas,  and  upon  the  abore  principles  the  defendant  is  not 
entitled  to  appear  on  common  bail,  because  of  his  dischaige 
under  the  insolTont  laws  of  this  State. 


MUdMun^id. 
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EXPARTB  NbBDHAM«  BT  AL. 

It  b  an  offence  aguDtt  the  set  of  eoogreM,  pawed  1794^  to  ooaeert  an  expedition 
from  the  United  States  to  eommit  lioatilitiea  againit  a  power  at  peaoe  with  the 
United  Statea;  and  it  ii  animportant  that  aach  aaiooiation  originated  besrond 
seas,  if  the  expedition  was  earned  on  from  hence. 

It  it  onimportanty  whether  the  persona  engaged  in  sooh  a  porpoae  engage  the 
whole  vessel  to  themseWes,  or  departed  from  the  United  States  aa  paaaengera. 

Habeas  corpus.  The  case  appeared  shorilj  to  be  as  follows. 
The  petitioners^  ten  in  number,  being  foreigners,  enlisted  or 
otherwise  engaged  in  Holland  to  join  the  revolutionists  in 
South  America,  and  accordingly  embarked  for  the  United 
States  with  their  military  equipments,  intending  to  obtain  a 
passage  from  this  country  to  South  America.  They  arrived  here 
under  the  command  of  Needham,  who  claimed  or  had  in  reality 
the  title  of  colonel,  and  who  exercised  in  Philadelphia,  during 
the  short  stay  they  made  here,  the  authority  of  commander, 
ordering  them  to  appear  at  a  certain  place  of  rendezvous  where 
they  were  drilled  and  exercised.  A  passage  was  taken  for  them 
on  board  the  Ellen  for  the  island  of  St  Thomas,  and  their  bag'> 
gage  was  put  on  board.  The  Ellen  fell  down  to  Gloucester 
Point  to  take  in  the  balance  of  her  cargo,  consisting  of  arms 
and  munitions  of  war,  and  destined  from  St.  Thomas  to  some 
port  in  the  Spanish  American  provinces,  but  before  she  left 
Gloucester  Point  she  was  stopped  by  admiralty  process,  and 
the  prisoners  were  arrested  and  committed. 

The  Court  was  of  opinion,  that  upon  the  ground  of  an  expe- 
dition carried  on  from  the  United  States,  with  intent  to  com- 
mit hostilities  against  a  power  at  peace  with  the  United  States, 
enou^  appeared  to  the  Court  to  justify  the  remanding  of  the 
prisoners.  That  it  is  unimportant,  whether  the  association  to 
join  the  revolutionists  originated  in  the  United  States  or  be- 
yond seas.  The  expedition  or  enterprise  was  still  carried  on  from 
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the  United  8tftiea»  and  it  wu  nBafteriil  whether  a  ooinpany 
of  anned  men,  proceeding  from  this  with  snch  intentiima,  took 
the  whole  Tenel  to  thcmsdves,  or  merely  departed  hence  as 
passengers.  If  a  regiment  of  tmtipi  aoidiMH,  armed  and  eqaip- 
ped,  shoold  land  in  the  United  States  and  hire  a  iressel  to 
transport  them  to  Bonth  America,  with  intent  to  make  warapen 
the  Spanish  king  or  his  siAgects,  coold  it  be  contended,  that  this 
was  not  an  expedition  fitted  oat  from  the  United  States,  with- 
in the  clear  exniessions  and  moaning  of  the  third  sactian  of  the 
act  of  1794? 

If  sachacace  woold  coaaa  within  the  pnnrisioas  of  that  law. 
H  wonld  soem  dificnlt  to  diartngniili  it  from  the  present 
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JoBiAH  Harrison  et  al.  vs,  Thomas  Rowak  and  Wife* 

The  eleventh  seetion  of  the  Judiciary  aot  of  the  84th  of  September,  1789,  which 
relates  to  aernee  of  proceaa^  b  not  a  denial  of  jurtadiotioa,  but  the  grant  of  a 
priTilege  to  the  defendant  not  to  be  aaed  out  of  the  State  where  he  retidei, 
unleta  be  thall  be  aued  with  proeeas  in  the  itate  where  the  aoit  is  brosgfat* 
But  the  defendant  may  wave  that  privilege  by  a  voluntary  appearance;  yet  if 
he  plead  the  fact  of  his  not  having  been  served  with  procesa  within  the  State 
where  the  eaate  haa  been  commenced,  and  the  eaoae  is  set  down  for  a  hearing 
OQ  thb  plea,  on  the  equity  4de  of  the  Court,  the  doeket  entriea  showing  a 
prior  appearance  by  a  solicitor  of  the  Court,  cannot  be  taken  noCiee  ot 

An  amendment  was  allowed  after  argument,  by  which  the  plaintiff  was  allowed 
to  traverse  the  fact  of  su^h  an  appearance  having  been  entered. 

jL  HIS  case  came  on  upon  a  plea  to  the  bill,  which  was  set 
down  bj  the  plaintiffs  for  hearing*  The  bill  respects  land  lying 
in  New  Jersey.  The  plea  states  that  the  defendants  are  citizens 
and  residents  of  Pennsylvania;  that  they  were  served  with 
subpiBnas  in  this  cause  in  that  State*  and  not  in  the  State  of 
New  Jersey. 

It  was  contended  in  support  of  the  plea,  that  the  jurisdic-* 
tion  of  this  Court  is  completely  denied  by  the  eleventh  section 
of  the  judiciary  act  of  the  £4th  of  September  1789«  2d  voL  of 
the  Laws,  p.  60.  The  following  cases  were  cited:  2  Dall.  $96.; 
3  DalL  369.  Against  the  plea,  it  was  shown  by  the  docket  €if* 
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tries,  that,  after  service  of  the  subpcenas,  the  defendants'  ap- 
pearance was  entered  by  a  solicitor  of  this  Court;  and  that, 
after  sundry  orders  made  in  the  cause,  ruling  the  defendants 
to  answer,  this  plea  was  filed. 

It  was  contended.  First,  That  the  eleventh  section  does  not 
applj  to  a  case  like  %he  ))re9etit,  where  ^e  Court  has  jurisdic- 
tion of  the  subject  of  the  suit,  and  of  the  parties,  thej  being  citi- 
zens of  different  States,  and  where  no  other  federal  court  can 
haTo  jurisdiotiAn,  the  snbjiecA  of  the  suk,  mz  land,  lya^  within 
this  State. 

Second.  That  the  jurisdiction  is  not  excluded,  and  that  all  that 
tiie  defendants  -can  -Glaiflfr,  -is  personal  exemption  from  being  com- 
pelled to  appear  out  of  the  state  thej  live  in,  unless  they  were 
served  with  process  in  this  state.  But  that  they  have  waved  this 
privilege  by  voluntari^  appearing,  and  that  it  is  not  competent 
to  them  afterwards  to  retract  the  waver*  They  cited  5  Cra.  2^8*, 
6  Cra.  148. 

It  was  furtiher  eontended,  that  fMi  was  not  a  case  witfa&n  the 
eleventh  section,  because  the  subpoena  is  not  an  original  pro- 
cess. The  plaintiff  has  a  right  to  file  his  bill,  which  in  Chance- 
ry is  the  first  step,  and  the  sifapcaBa  is  merely  notice  to  the 
defendant  to  appem*  «iid  answer. 

WASHIJrOTOJ^,  J.  delivered  the  opinion.  There  b  no 
doubt,  but  that  this  is  urease  to  which  the  judicial  power  of  the 
Court  extends  within  the  meaning  of  Hhe  constitution,  as  well 
as  the  words  of  the  eleventh  section  df  the  law  referred  to.  It 
IS  a  suit  In  equity,  where  the  matter  in  dispute  exceeds  500 
dollars;  «nd  it  is  between  a  citizen  of  the  State  where  the  suit 
is  brought,  and  a  citizen  of  another  State.  That  part  of  the  sec- 
tion Which  respects  the  service  of  process,  does  not  amount  to 
an  exception  from  tlie  general  grant  of  jurisdiction,  but  secures 
to  parties  residing  out  of  the  district  in  which  the  suit  is 
brought,  a  privilege  of  not  being  liable  to  be  served  with  pro- 
cess out  of  the  district  in  which  they  reside,  or  of  being  com- 
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peUfd  Igr  wch  aervief  to  ayyear  in  any  otktr  dUtrict  Hie  eat- 
preasiena  used  ib  the  cUum^  reftfeetiog  erreata,  ele^lj  Uop^url 
thia  htki  B»  HMMre,  «Bd  though  tke  phraaeologjr  of  the  ne^t  clau^ 
aeema  nere  applicable  ta  the  eaae  «f  juriMliotioQ,  atill  it  ought 
to  receive  the  same  couatruotion*  ainee  the  aubjeet  is  the  aiwe» 
except  that  it  appf  tea  to  other  medea  of  proceeding  th%n  thi^t 
mentioned  in  the  preceding  clause*  That  the  non-reaidence  ef 
the  defendant  dees  not  nflfe^t  the  juriadictien»  ia  obvioua  froui 
thia,  that  aenrice  of  the  proceaa  et  uuy  time  after  it  W4S  taken 
out,  and  before  the  return  daj,  gjivea  to  the  Court  full  puasea- 
aion  of  the  cause;  and  yet  the  words  of  the  clause  are,  that  no 
civil  8nU  shM  be  brmtght,  k^  But  it  an>ears  to  the  Court*  th^t 
this  construction  is  fullj  warranted  bj  the  decision  of  the  Su- 
preme Court,  in  the  case  of  Logan  vs.  Patrick,  5  Cra.  5I8S*  In 
that  case,  the  suit  in  equity  waa  brought  in  the  Circuit  Court 
of  Kentucky,  against  a  citizen  and  resident  of  Virginia,  who 
was  not  served  with  process  in  Kentucky;  nevertheless  he  ap- 
peared and  answered,  and  the  question  was  whether  the  Court 
had  jurisdiction  of  the  cause?  The  Snpreme  Court  decided  in 
the  afl&rmative*  Now  it  is  clear  that  if  non-reaidence  formed  an 
objection  to  the  jurisdiction,  unless  the  process  had  been  served 
in  Kentucky,  the  subsequent  appearance  could  not  have  given 
jurisdiction  to  the  Court  But  being  a  mere  matter  of  privilege, 
it  was  waved  by  a  voluntary  appearance  which  rendered  the 
service  of  process  unnecessary.  And  it  must  be  remarked,  that 
this  was  not  the  case  of  an  injunction  merely,  but  the  bill  also 
prayed  for  a  conveyance  of  the  land  in  question. 

It  appears  then,  that  this  exemption  from  the  service  of  pro- 
cess in  a  State  other  than  that  in  which  the  defendant  resides, 
or  of  being  compelled  to  appear  in  a  suit  in  another  State,  may 
be  waved  by  the  voluntary  appearance  of  the  party.  But  the 
question  is,  has  such  waver  taken  place  in  this  case.  The  ap- 
pearance of  the  defendants  accompanied  by  a  plea  claiming 
the  benefit  of  the  privilege,  cannot  certainly  amount  to  a  waver 
of  the  privilege,  inasmuch  as  they  could  not  have  pleaded  the 
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priTilege  without  appearing.  But  the  Court  is  of  opimon,  (hat 
the  previous  Yoluntarj  appearance  of  the  defendants  at  a  for- 
mer term  bj  a  solictor  of  this  Court,  unaccompanied  bj  any 
objection,  would  amount  to  such  a  waver,  if  upon  this  plea 
stating  that  fact,  the  Court  could  take  notice  of  the  docket  en- 
tries. This  we  think  cannot  with  propriety  be  done.  Whether 
die  defendant  appeared  or  not,  is  a  matter  of  fact  which  he  may 
deny.  His  appearance  was  entered  by  a  solicitor  of  the  Court 
But  was  he  authorised  to  do.  this?  We  think  it  would  be  impro* 
per  to  preclude  an  enquiry  into  Ifais  fact,  by  deciding  it  on 
pleadings  which  do  not  put  it  in  issue.  The  plea  tiierefore  must 
be  supported,  unless  the  plaintiffs  should  move  to  amend. 

The  plaintiffs  made  thb  motion,  which  was  granted.  The  de- 
fendants also  obtained  a  rule  to  show  cause  why  the  appear- 
ance  should  not  be  struck  off,  on  the  ground  of  its  having  beea 
entered  by  mistake. 
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FsRoutON  i».  O'Harraw— In  EqurrT. 

The  general  rule  ii»  Hint  if  the  defendent  to  n  bill  in  eqoity  answer  to  the  nine 
matter  whieb  it  eorered  b^  hit  plea^  and  wliieh  bj  hit  plea  he  eontendt  he 
it  not  bound  to  antwer,  the  latter  of  ermlet  the  former. 

Bzeeptiont  to  thit  role. 

If  the  plea  it  only  to  tome  part  of  the  bill,  the  defendant  mutt  antwer  to  the  re- 
ndne,  onlett  the  matter  ahonld  be  proper  for  a  demarrer. 

Amendment  refuted. 

I  HE  bill  was  filed  in  order  to  set  aside  the  purchase  of  a 
tract  of  land,  to  which  the  plaintiff  claims  title,  as  heir  of  her  fa- 
ther upon  the  ground  of  a  sale  thereof  under  a  fraudulent  judg' 
ment  obtained  against  the  administrator  of  her  father,  and  a 
subsequent  purchase  by  the  defendant,  he  having  full  notice  of 
the  fraud. 

To  this  bill  the  defendant  filed  a  plea,  denying  any  know- 
ledge of  the  frauds  charged,  and  asserting  himself  to  be  a  pur- 
chaser for  a  valuable  consideration.  He  also  filed  an  answer  to 
tfie  whole  of  the  bill,  ailing  himself,  as  in  the  plea,  to  be  a 
purchaser  for  a  valuable  consideration,  without  notice  of  the 
fraud. 

In  support  of  a  motion  by  the  complainant,  to  disallow  the 
plea  upon  the  ground  of  its  being  overruled  by  the  answer,  a 
number  of  cases  were  cited.  Mitf.  239.  £41.  237.;  2  Atk.  155.; 
Coop.  Bq.  8£9.;  1  Anstruther  14.  59.  97^  6  Yen  586. 
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On  the  other  side  were  cited  2  Yez.  455.;  Harrison  C.  P.  S6S.; 
Mitf.  95.  96.;  Coop.  Eq.  227.  228.  229.;  1  Anst  14.  59.  9T4  6 
Vez.  586. 

WASHIJWTOJ^r,  J.  delivered  the  opinion.  The  general 
rule  upon  this  subject  is,  that  if  the  defendant  answer  to  the 
same  matter  which  is  covered  by  his  plea,  and  which  bj  his 
plea  he  contends  he  is  not  bound  to  answer,  the  latter  over- 
rules the  former.  The  onlj  exception  to  the  rule  is  the  caae 
where  an  answer  is  necessary  to  support  the  plea,  as  where  the 
bill  charges  circumstances  calculated  to  avoid  the  anticipated 
bar  of  the  defendant}  there  it  is  proper,  not  only  that  the  plea 
should  contain  all  necessary  averments  to  remove  those  circum- 
stances out  of  its  way,  but  die  defendant  must  support  his  plea 
by  an  answer  also  denying  the  same  bircumstances,  because 
otherwise,  he  would  lose  the  opportunity  of  excepting,  and  thus 
drawing  from  the  defendant  some  confesuon*  which  might  de- 
stroy the  bar  set  up  by  the  plea.  This  at  least  is  4ie  reason  as- 
signed in  the  books,  for  the  necessity  of  supporting  a  plea  by 
an  answer. 

The  general  rule  is  founded  upon  the  most  obvious  reasons, 
growing  out  of  the  nature  and  design  of  a  plea  in  equity.  It  is 
intended  to  narrow  the  controversy,  or  so  much  of  it  as  the 
plea  covers,  to  a  single  point,  and  thus  to  avoid  the  expense  of 
going  into  an  examination  of  the  case  at  large,  and  the  delay  in* 
cident  to  such  an  investigation.  If  then  the  plea  goes  to  the 
whole  bill,  and  contains  averments  sufficient  to  bar  the  plain- 
tiff of  tiie  relief  he  seeks,  and  also  to  protect  the  defendant 
against  a  full  discovery,  an  answer  to  the  whole  bill  raiders  tiie 
plea,  to  say  the  least  of  it,  useless  as  to  the  relief,  and  is  in  itself 
a  fdo  desehA  to  the  discovery.  Why  decline  to  answer  on  ac- 
count of  the  matter  set  up  in  the  plea,  and  yet  in  the  next  mo- 
ment give  the  answer?  And  why  object  to  the  relief  prayed  by 
two  forms  of  pleading,  when  either  would  have  been  sufficient? 

If  indeed  the  plea  is  only  to  some  part  of  the  IhII,  then  it  will 
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be  necessary  for  the  defendant  to  answer  as  to  the  residue* 
unless  the  matter  should  be  proper  for  a  demurrer. 

In  «aM  4ke  Court  sliouMcBtertain  die  oihbma  abore  eifiraflB- 
•d,  the  defendant  ^as  prefaned  a  motioQ  fcr  lea^e  to  amend 
his  plea,  bj  striking  out  the  denials  of  the  specific  avements 
in  the  bill,  so  far  as  such  denials  are  contained  in  the  answer. 

This  motion  is  not  sufficiently  specific  to  entitle  it  to  the  in- 
diligence  wfaidiis  a«ked.  The  defendant  ought  to  have  stated 
iBiore  precisely  which  are  the  particular  parts  of  Hie  plea  in- 
tended to  be  omitted,  that  it  might  be  seen  whether  the  amend- 
ment would  remove  the  difficulties,  which  the  pleadings  now 
suggest  The  ofcjectm  k  net  to  the  farm  nf  the  plea,  but  to  the 
answer  which  renders  the  plea  unnecessary.  If  the  motion  bad 
been  to  amend  tiie  answer,  by  striking  out  sudi  parts  of  it  as 
are  not  necessaiy  to  support  the  plea,  it  would  haye  been  more 
intelligible  to  the  Court  But  it  is  at  least  probably  tiiat  if  the 
fAea  were  divested  *of  ail  ^'denials  of  the  specific  a^ermcnits, 
which  are  also  stated  in  -the  answer,  it  might  be  open  to  objec- 
tions, from  which  in  its  present  form  it  is  exempt 

The  Court  OYermles  this  motion  with  the  less  reluctance,  as 
the  defendant  may  Jiave  all  the  benefit  of  theimatter  of  the  plea 
at4he  hearing. 
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Tide  of  tlie  proprietaries  of  PenDtflvanift,  to  the  nQ  of  the  prarinee  prcfioot  to 
the  rcTolatiQo. 

The  pcoprietirici  had  en  nijiioiiioaahlr  right  to  diipoK  off  the  ni  at  thej 
nught  thiok  proper,  Md  to  icaerTe  to  their  ovB  Qte,  faoh  portioM  01  thcj  Bishi 
oeleet,  aad  Id  moh  maBBor  ai  tiicj  aa^  pleaae  to  preoeribe. 

In  what  manner  parta  off  the  pnmnee  of  PennaylTanb  vera  appropi'iated  hj 
the  proprietaries  to  their  private  nae,  as  manon,  he 

Fkoeeedinci  aider  whieh  the  manor  off  Springetrimrj  vaa  bid  off  and  ivpro- 
priated  bj  the  proprietaries. 

The  eonnes  and  dislanefs  bid  down  in  a  sorfcy,  etprriaHy  if  it  be  ancient,  are 
nerer,  in  praetiee,  eonridered  eondnsife,  but  are  GaMe  to  be  materially  ehangad 
by  ond  proo^  or  by  other  eridenee,  tending  to  prove  that  the  dommentaiy 
lines  are  those  not  aotoallj  ran. 

Bepnted  boundaries  are  often  proved  by  the  testimony  of  aged  witnesses,  and  the 
hearmyevideneeofsneh  witnesses  has  been  admitted  to  eatahiih  soeh  lines,  in 
opposition  to  the  calls  of  an  ancient  patent. 

It  is  not  the  lines  reported,  bot  the  lines  whieh  have  been  aetnally  ran  by  the 
surveyor,  which  vest  in  a  patentee  the  area  indnded  in  those  linesL 

When  the  mistakes  of  a  snrveyor  are  shown  by  mtisfiwtory  proo^  oouti  of  bw 
as  wen  as  eoaits  of  equity,  look  beyond  the  patent  to  correct  theaa.  If  a  mis- 
•  take  is  apparent  upon  the  Smo  off  a  survey,  and  natnrsl  or  artificial  marics,  or 
the  repatation  of  the  neighbonriiood,  have  fixed  the  boundaries  of  the  bnd  dilier* 
ent  from  those  delineated  in  the  survey,  a  subsequent  location  b  so  far  affect- 
ed by  the  real  boundaries,  that  a  court  of  equity  will  not  permit  n  title  derived 
mider  such  location,  to  be  set  up  against  the  owner  of  the  land  intended  to  have 
been  located  by  the  first  survey. 

A  recognition  of  the  aets  of  an  agent  by  his  principal,  b  equivalent  to  an  original 
grant  of  authority. 

It  has  always  been  customary  io  Pennsylvania,  to  include  in  surveys  made  under 
grants  from  the  proprietaries,  a  greater  quantity  of  land  than  the  wairant  spe- 
cified, and  to  pay  for  the  excess  at  the  same  rate  as  the  original  quantity  waa 
paid  for.  Thb  custom  did  not  extend  to  grants  of  bnds  within  the  pcoprietaiy 


Interest  on  debto  doe  by  the  citixens  of  the  United  Sutes,  to  the  suljeeU  of  the 
king  of  Great  Britain,  ceased  during  the  revolutionary  war,  and  during  the  war 
off  II19|  but  the  mere  oireamstanee  of  war  existing  between  two  countries,  b 
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not  a  mffieient  reason  far  abating  interest  upon  the  debts  dae  bj  the  sal^ecta 
of  one  belligerent,  lo  the  subjects  of  another. 

A  prohibition  of  all  intereonrse  with  an  enemy  daring  war,  famishes  a  j^st 
reason  for  the  abatement  of  interest  on  debts  due  to  the  sobjeots  of  the  belli- 
gerent, until  the  return  of  peaee. 

The  rule,  as  to  the  abatement  of  interest  doring  war,  does  not  applj  when  the 
creditor,  itlthough  a  subject  of  the  enemy,  remains  in  the  country  of  tho 
debtor,  or  has  a  known  agent  residhig  there,  and  who  is  authorised  tQ  receive 
the  debt. 

A  presamptkm  that  the  purchase  money  for  land  has  been  paid  to  the  propriev 
tariea,  cannot  arise  from  length  of  time,  when  the  claimant  of  the  land  doea 
not  produce  a  patent,  or  doea  not  show  that  a  patent  was  issued  for  the  land* 
(Note.) 

The  practice  in  the  courts  of  PennsylTania,  for  the  jury  to  find  a  special  Terdiet, 
in  a  cause  where  the  partiea  have  not  legal  but  have  equitable  claims,  doea  not 
apply  in  the  Circuit  Court  of  the  United  States,  that  Court  having  equity 
powers.  (Note.) 

Decree.  JFJSHIJ^TOJ^,  J.  This  is  a  suit  on  the  equity 
side  of  the  Court,  brought  by  a  number  of  persons,  claiming  by 
▼arious  titles  equitable  estates  in  the  manor  of  Springetsbury, 
praying  that  the  defendants,  in  whom  the  legal  estate  in  the  said 
tnanor  is  vested,  may  be  compelled  to  convey  the  same  accord- 
ing to  their  respective  interests,  upon  such  terms  as  the  Court 
may  deem  equitable. 

At  the  October  sessions  of  1814,  an  ejectment  was  tried,  which  had  been 
brought  by  the  proprietaries  of  Pennsylvania,  against  Klyne  anri  others  claimini;  a 
tract  of  land  in  the  manoi*  of  Springetsbury.  The  publication  of  this  case  is  deem- 
ed essential  to  a  peri'eot  understanding  of  the  case  of  Conn  and  others  vt.  Penn, 
in  which  the  complainants,  having  ascertained  from  the  result  of  Penn*s  lessee 
vs.  Klyne,  that  on  the  law  side  of  the  court  they  would  Giil,  applied  to  the  equity 
powers  of  the  court  for  relief. 

LlSSXB  OF  PkNXS  V8.  KLTins. 
This  was  an  ejectment,  brouglit  by  the  former  proprietaries  of  Pennsytvanb, 
to  recover  the  tract  ofland  in  question,  being  part  of  the  manor  of  Springetsbui^. 
Springetabury  manor  was  surveyed  in  the  year  1723;  under  h  wari-ant  from  tho 
Governor  of  Penruylvaniqf  for  the  use  of  the  proprietary.  The  survey,  however, 
was  not  returned  into  the  land  office,  but  into  that  of  the  council.  Being  supposed 
to  be  lost,  another  warrant  issued  in  176^,  stating  the  loss,  and  directing  a  re« 
sun'ey  of  the  menor  of  Spriugetsbury,  but  directing  the  location  of  it  specially. 

S  R 
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It  will  be  proper,  in  the  first  place,  to  state  the  title  of  the 
proprietaries  of  Pennsylvania  to  the  soil  of  the  province,  previ- 
ous to  the  revolutionary  war,  and  the  various  acts  performed 
by  them  or  their  agents,  so  far  as  they  are  connected  with  this 

The  survey  wis  made  and  duly  returned  into  the  land  office,  in  the  Tear  1768. 
This  last  survey  comprehends  a  great  part  of  the  land  surveyed  in  17S2,  and  a 
large  hody  of  land  not  included  within  that  survey.  But  the  land  in  question  fies 
within  both  surveys. 

The  defendant  showed  a  complete  title  to  a  part  of  the  land  in  quesUou,  and 
a  warrant  and  survey  for  the  residue,  dated  prior  to  the  year  1768;  but  be  did 
not  prove  the  payment  of  the  consideration  money  to  the  proprietaries. 

The  defendant  insisted,  that  the  auney  of  t7S8  was  void,  as  the  Governor 
had  no  authority  to  issue  the  warrant  in  1722.  That  the  survey  of  1762  «  as  void, 
being  made  as  an  original  survey,  though  the  warrant  only  autliorised  a  re-aurvey. 
Consequently,  that  tlje  land  in  question  was  not  part  of  a  manor  surveyed  accord- 
ing to  the  terms  of  the  divesting  law,  and  was  therefoi*e  confiscatt^  by  that  law, 
not  being  within  t^e  ezcei)tions  of  tt.  But,  that  if  the  plaintiiTs  had  a  title,  still  the 
defendant  has  a  better,  it  being  founded  on  a  warrant  and  suney,  which  is  a  good 
legal  title  in  this  state  against  all  the  world;  and  as  to  the  consideration  money, 
the  juiy,  after  such  a  lapie  of  time,  might  and  ought  to  presume  it  paid. 

WASHIJ^GTO^^  J.  charged  the  jury.  In  this  cause  there  are  two  questions; 
First,  have  the  lessors  of  the  plaintiffs,  shown  a  title  to  the  lands  in  question?  If 
they  have;  Secondly,  has  the  defendant  shown  a  better  right? 

First.  The  lessors  of  the  plaintiffs  or  those  under  whom  they  claim,  were  ooee 
the  sole  owners,  and  proprietors,  not  only  of  the  government,  but  of  the  w\  of 
Pennsylvania;  not  .in  a  political,  but  in  their  private  capacities,  not  as  trustees 
for  the  people,  as  to  the  whole  or  any  part  of  the  soil,  but  in  absolute  fee  simple 
for  their  individual  uses.  This  right  was  no  otherMise  weakened  by  concessiont 
or  agreements  made  by  the  first  William  Penn,  or  his  descendants,  than  to  ren- 
der them  trustees  for  such  individuals  as  should  acquire  equitxble  rights  to  parti- 
cular portions  of  land,  under  general  or  special  promises,  rulea  and  regulations, 
which  the  proprietaries  may  from  time  to  time  have  entered  into  and  established. 
The  right  of  the  pioprietaries  to  appropriate  to  their  own  use  pnrticular  por- 
tions of  the  waste  lands  within  the  province,  m  as  not  derived  from,  or  founded 
upon  any.  such  rules  or  concesanns,  but  flowed  from  their  original  chartered 
right,  which  vested  in  them  a  perfect  title  to  the  whole  of  the  sdl 

But,  since  it  was  their  interest  to  encourage  the  population  and  settlement  of 
the  province,  they  erected  an  office,  and  laifl  down  certain  rules  for  its  gi»em- 
ment,  and  for  the  government  ot  those  who  might  d«'sire  to  acquire  rights  to  the 
anappropriated  lands  within  the  province,  resening  to  themselves  a  right  to  ap. 
propriate  one-tenth  of  the  whole  to  themselves,  for  their  private  individual  use. 

From  hence  the  following  ininciple  resulted;  That  all  persons  complymg 
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cause*  or  have  any  bearing  on  the  titles  asserted  by  the  plain- 
tiffs; and  secondly,  tlie  titles  of  the  respective  plaintiffs,  so  far 
as  they  have  been  laid  before  the  Court 
By  the  charter  of  Charles  L,  to  William  Penn,  dated  4tli  of 

wUh  the  tennt  Chos  held  oat,  acquired  a  right  to  the  portaoo  of  land  thnt  appro>, 
priated;  not  only  against  other  individuali  who  might  thereafter  attempt  to  ap- 
propriate the  aame  traet,  but  evea  againit  the  proprietaries  themstrlwt,  unleat 
they  had  prefiomiy,  and  hy  tome  aot  of  notoriety,  evidenced  their  iniention  to 
withdraw  aneh  land  from  the  general  maas,  and  to  appropriate  it  to  their  private 
use.  As  a  neeesaary  eonsequenee  of  this  principle,  whenever  such  was  th«ir  in* 
tention,  it  was  made  known  by  a  warrant  of  appropriation,  and  a  survey  to  mark 
oat  and  locate  the  gnound  thus  withdrawn.  These  steps  gave  notice  to  all  the 
world,  that  no  right  to  the  laml  thos  kid  off  for  the  proprietaries,  could  be  acquir- 
ed by  other  individuals,  without  a  special  agreement  with  the  proprietarifs  or 
their  agents,  and  this  might  or  might  not  be  gpon  the  common  term*,  as  the  pro- 
prietaries might  chase.  But  if  before  such  special  appropiiation  by  the  proprie- 
taries, an  individual  had,  in  compliance  with  the  office  rules,  obtained  a  warrant, 
and  made  an  appropriation  of  a  tract  of  land  lying  within  the  boundaries  of  the 
tract  thus  laid  off  for  the  proprietaries,  such  prior  appropriation  of  the  particular 
tract,  could  in  no  otherwise  affect  tlie  right  of  the  proprietaries,  than  in  relation  to 
soch  particular  tract.  Theii*  right  to  the  residue  would  remain  as  peifect,  as  if 
such  interference  hsd  not  taken  place. 

On  this  ground,  the  right  of  the  first  proprietary  stood  at  the  time  of  his  death, 
and  so  continued  to  exisi  in  his  legal  represenutives,  until  the  jear  1779,  when 
a  law  (a)  of  this  state  was  made,  divesting  the  propiietaries  of  all  their  estate,  right 
and  title  in  or  to  the  soil  of  Pennsylvania,  ai«il  vesting  the  same  in  tlie  common- 
wealth. But  this  law  excepted  certain  portions  of  land,  the  right  to  which  is  con- 
firmed and  established  iu  the-propi*ietaries  for  ever.  The  lands  thus  confirmed,  are 
all  their  private  lands,  whereof  they  were  possessed,  or  to  which  they  were  en- 
titled in  1779,  and  such  as  were  known  by  the  name  of  their  tenths  or  manors, 
which  had  been  sorveyeil  and  returned  into  the  land  office,  before  tlie  4th  of 
July,  1776. 

The  lessors  of  the  plaintiff,  who  most  undoubtedly  are  entitled  to  all  the  rights 
of  the  proprietaries,  are  now  compelled  to  date  their  title  from  this  law,  and 
therefore  it  is  necessary  for  them  to  show  that  the  land  in  question  is  part  of  a 
traet  called  and  known  by  the  name  of  a  proprietary's  tenth  or  manor,  which 
was  duly  surveyed  and  returned  into  the  land  office  on  or  before  the  4th  of  July, 
1776. 

They  aro  to  prove.  First,  that  the  tract  of  which  the  land  in  question  is  a  part, 
was  in  1779  called  and  known  by  the  name  of  a  proprietary's  tenth  or  manor. 

The  woNs  of  the  law  are  peculiar.  As  to  their  private  righto^  they  must  be 
such,  whereof  they  were,  in  m^poeeested,  or  to  which  they  were  entitled.  But  as 

(a)  Smith's  Laws  Penn.  vol.  i.,  p.  479. 
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Miifch,  1668>  he  became  entitled,  in  his  private  and  individiial 
capacity,  to  the  fee  simple  interest  in  the  soil  of  the  province, 
as  well  as  to  the  goyernment  thereof  in  his  political  capacitj. 
Hence  it  followed,  that  the  proprietary  had  an  unqnestionable 

to  thr  tentha  or  num&rt,  it  li  inflklent  If  thej  were  ktuvwn  by  thai  lunae,  aad  bad 
been  aurveyedand  returned^  b«fere  the  4ih  oi  Julj,  1776.  These  eiprcwioni  rw- 
pectmg  the  in»norS|  were  rcnilered  neeettarjr  to  snad  gmng  to  tbe  word  imam' 
A  tevhniMl  meaning.  For  there  wen^  no  manon  in  PennsylTanb,  in  a  legal  ao* 
oeptation  of  that  word.  Bat  there  were  manj  traeca  of  land  appropriated  lo  tl» 
■eparate  use  of  the  proprielaries,  to  whieh  this  came  had  been  given. 

The  ft  I  at  eoqairy,  therefore,  under  this  head  is,  was  the  land  in  question  paK 
of  a  crdet  called  and  koovo  as  a  manor  on  the  4th  of  July,  1776  or  in  1779! 

To  prove  this  fact,  the  licenses  granted  by  Thomas  Penn  b  1766,  to  abool 
fifty  settlers  in  different  parts  of  the  first  as  well  as  the  seeond  aunrer,  in  aH  of 
whieh  this  is  eslled  the  manor  of  Sprin|^bury,  are  atrongly  rdKed  upon  to  sbow^ 
that,  even  at  that  early  period,  it  had  aeqoired  thn  name.  The  tenor  of  the  war- 
miitfl  afterwanls  granted  for  lands  within  thu  manor,  varying  from  the  terma  of 
the  oommon  wairants,  and  this  varianee  praved  by  many  witnesses,  as  maridiy 
this  for  roMno.  laod,  is  also  relied  upon,  in  addition  to  these,  the  fiiOoviiig  oii^ 
eumsunees  ara  strongly  innsted  0|}on  by  the  plaintiff's  eounsel. 

The  testimony  of  witnesses,  to  show  that  the  west  line  of  this  manor  was  al- 
ways reputed  to  go  cSNisideiwbly  beyond  York  to  Oysters^— the  praetke  of  the 
surveyors  and  other  poblie  officers,  whenever  warrants  were  isaoed  to  sorrej 
lands  in  this  manor. 

But,  even  if  this  tract  of  bnd  had  never  acquired  the  name  of  a  manor,  prior  to 
1768,  the  survey  made  of  it  in  that  year,  aa  rfa  manor,  is  conelusive.  From  that 
period,  it  acquired  by  matter  of  record  the  namt-  of  a  manor,  and  so  it  appears  by 
the  erichcnce  in  the  cause,  it  was  so  calle<l  and  known,  if  that  evidence  be  believed. 

Second.  Was  it  duty  surveyed  and  returned  into  the  land  office,  before  the  4th 
of  July,  1776? 

That  it  was  surveyed  io  176$  Ss  admitted,  but  it  is  contended  that  it  was  oot 
duly  surveyed. 

The  argument  of  the  defendant's  counsel  on  this  point  is,  that  the  survey  was 
not  duly  made,  because  the  land  was  sur\'eyed  In  IT^ii.  That  thia  survey  was 
toid,  hcoause  made  without  authority,  the  Governor  baring  no  antbority  to  issue 
the  warranL  That  it  was  not  eiecoted  by  the  surveyor  general,  and  was  return- 
ed into  the  council  of  state's  office,  instead  of  the  land  office  Presuming  these 
points  to  be  estsblished,  it  is  tlieii  deduced  from  them,  that  the  illegality  of  the 
survey  of  17fiS,  vitiates  that  of  1768,  the  former  being  considered  as  the  fimndu* 
tufiiy  and  the  latter  as  the  mperttructvre.  It  is  argued,  that  the  aorvtey  of  1768» 
was  executed  under  a  warrant  of  re-wurvey  in  176S,  and  consequently,  that  the 
fepetitinn  of  an  act  which  had  no  validity,  could  not  make  it  valid.  It  is  therefore  coo* 
tended,  that  the  recital  in  the  last  warrant  of  the  loss  of  the  first  survey,  was  a  mere 
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power  to  dispose  of  the  soil,  in  sach  manner  as  he  might 
think  proper,  and  to  reserve  to  his  own  use,  such  portions  as 
he  might  select,  and  in  snch  manner^  as  he  might  please  to 
prescribe.  But  as  his  individaal  interest,  not  less  than  the  poli- 

preUnee,  tinfle  it  was  afterwards  found,  a  fraud  to  enable  the  proprietaiy,  to 
ehange  the  looatioa,  for  the  pnrpofte  of  getting  good  instead  of  bad  lands. 

Kow,  I  eoofess  that  I  do  not  understand  thb  khid  of  logie. 

If  the  invaliditj  of  the  first  survey  ean  have  any  eifeot  upon  the  seeond,  I 
should  suppose  it  would  establish  H  beyond  all  doubt,  because,  if  the  first  survey 
were  good,  and  if  the  warrant  of  1708^  was  merely  an  order  to  retrace  the  lines 
of  that  survey,  the  counsel  might,  with  some  plausibility  at  least,  have  argued  that 
the  surveyor  was  bound  to  pursue  the  lines  of  that  survey,  and  this  might  give  ccr 
lour  to  the  observatioos  founded  on  the  mistake  of  the  public  officers,  as  to  the 
proper  lines  of  the  survey. 

But,  if  the  first  surVey  was  unanthorised  aiid  utterly  void,  then  the  second  coqM 
not,  in  the  nature  of  things,  be  a  re-McHwy,  whatever  might  be  the  language  of  the 
warrant  on  which  it  was  founded.  There  is  no  magic  in  the  word  re^mirvey.  If  in 
fact  there  never  was  a  former  survey,  there  could  not  be  a  re-survey,  and  conse* 
quently,  the  survey  of  1758  was  an  original  survey,  founded  on  a  special  warrant, 
marking  out  the  lines  and  bonndarica  by  which  the  surveyor  was  bound  to  go» 
And  such  is  the  fact  in  this  ease.  As  to  the  imputation  of  fraud,  I  see  nothing  tS 
support  it  The  proprietaries  had  no  motive  to  practise  it,  since  the  lands  includ- 
ed in  the  second  survey  which  were  not  within  the  first,  being  at  that  time  unap- 
propriated, (some  few  parcels  excepted,)  they  had  a  perfect  right  to  appropriate 
them  without  the  aid  of  a  fraud. 

Although  the  survey  of  17SS,  is  referred  to  in  the  warrant  of  1768,  yet  the 
lines  of  the  manor  to  be  surveyed  under  the  second  warrant,  are  specblly  des* 
cribed,  and  consequently,  it  is  not  a  re-survey  in  fact,  as  to  any  lines  not  marked 
in  the  first  survey.  To  the  lines  thus  described,  the  surveyor  was  confined,  and 
had  he  departed  from  them,  the  survey,  unless  ratified  by  acceptance,  would  have 
been  void  as  against  the  proprietaries,  who  might  have  directed  it  to  be  made 
conformable  with  the  warrant.  It  is  not  denied  that  the  survey  of  1768,  is  in  con- 
formity with  the  warrant.  It  was  aeoepied  as  a  valid  survey,  and  I  cannot  see 
upon  what  ground  the  defendant,  or  any  other  person,  can  now  say  that  it  was 
Toid. 

Had  not  the  proprietaries  a  right  to  appropriate  to  their  private  use,  the  land 
Included  within  the  survey  of  1768,  as  pait  of  the  tenths  which  had  always  been 
reserved?  And  if  the  warrant  and  8ur\'ey  made  this  appropriation,  what  does  it 
signify  whether  there  was  a  prior  survey  or  not,  or  whether  it  was  good  or  bad^ 
I  admit,  that  if  previously  to  the  warrant  of  1768,  third  persons  had  acquired  a 
right  to  parcels  of  this  land,  or  had  done  so  afterwards,  and  before  the  survey  of 
1768,  but  without  notice  of  the  warrant,  the  proprietaries  would  have  been  bound 
to  make  them  titles  upon  their  complying  with  the  common  terms;  but  this  could 
not  impeach  the  title  of  the  proprietaries,  to  the  residue  of  the  land  comprehend- 
ed within  the  lines  of  the  survey. 
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cj  which  directed  the  gnat  to  him»  pointed  out  the  necessity 
of  encouraging  the  popaUtion  and  settlement  of  the  proYince^ 
as  speedily  as  possible*  the  original  proprietarj,  on  the  11  th  of 
Juljy  168 1»  entered  into  an  agreement  with  those  who  should 


Upon  the  whole  then,  the  Court  is  of  opinion  that  this  manor  vasdalj  sarrey- 
ed,  and  it  is  admitted  that  the  survey  was  returned  into  the  land  office  befoiv  the 
ithofJaly,1776. 

The  next  question  is,  has  the  defendant  a  hetter  legal  title  than  that  of  the  les- 
sor of  the  plaintUT. 

He  elaims  by  a  warrant  dated  in  1747,  the  title  to  which  b  regularly  deduced  tA 
him  for  ninety-five  acres,  part  of  the  land  in  dispute.  He  has  no  patent,  but  yet  by 
the  common  law  of  this  state,  a  warrant  and  survey,  if  the  consideration  be  paid, 
gives  a  legal  title  against  the  proprietaries,  as  much  so,  as  if  a  patent  had  been 
granted.  If  the  consideration  be  not  paid,  then  the  legal  title  is  not  out  of  the 
proprietaries,  but  still  the  warrant  holder  has  an  equitable  title,  which  he  may 
render  a  legal  one,  by  paying  what  is  due  to  the  proprietaries. 

No  proof  is  given  of  payment  by  the  defendant,  or  any  one  under  whom  he 
daims,  but  the  jury  are  called  upon  to  presume  it  from  length  of  time. 

In  a  case  of  this  sort,  there  is  no  room  for  presumption.  The  very  cii«umstance 
of  the  defendant  appearing  in  Court  without  a  pstent,  or  without  showing  or 
pretending  that  a  patent  was  granted,  destroys  the  presumption,  which  length  of 
time  might  otherwise  have  created.  For,  if  he  had  paid  the  consideration  money, 
he  «ould  have  been  entitled  that  moment  to  a  patent  The  one,  was  the  necessa- 
ry consequence  of  the  other.  A  man  might  fur  a  long  time  forbear  to  call  for  this 
consummation  of  his  title,  from  his  inability  to  pay  the  consideration  money,  but 
that  he  should  pay  it,  and  not  go  on  to  perfect  his  title  is  altogether  improbable, 
and  certainly  not  to  be  presumed. 

But,  if  the  jury  could  presume  any  thing  fi*om  length  of  time,  yet  that  pre- 
sumption may  be  itspelled;  and  in  this  case  there  is  strong  evidence  to  repel  iL 
The  original  grantee,  in  bis  deed  to  Shultz  in  1771,  states  that  it  had  not  been 
paid,  and  such  is  the  statement  in  the  deed  from  Shultz's  executors  in  1794,  to 
Stump,  under  whom  tlie  defendant  claims. 

The  defendant  Uierefore  has  not  a  legal  title,  so  as  to  enable  him  to  succeed 
in  tills  suit. 

But  he  has  an  equitable  title,  and  he  may  compel  the  lessors  of  the  plain  tiff  to 
make  him  a  conveyance,  upon  his  iiajtng  or  tendering  what  is  due  to  them  with 
interest,  costs,  &c.;  and  if  the  plaintiff's  lessors  should  on  such  payment  or  ten- 
der, refuse  to  make  a  conveyance,  this  Court,  sitting  in  equity,  would  compel 
them  at  the  expense  of  costs  in  that  suit. 

1  understand,  that  in  the  courts  of  this  state,  the.  yxvy  in  a  cause  of  tliis  kind, 
may  make  a  special  or  conditional  finding,  in  consequence  of  there  being  no 
courts  of  equity  in  Pennsylvania;  but  the  reason  not  applying  to  this  Court,  the 
verdict  must  be  general. 

VeriUctfir  plaintiff. 
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wish  to  become  purchasers  of  kind  within  the  province,  th€ 
effect  of  which  was,  to  render  the  proprietary  a  trustee  for 
such  individuals,  as  should  acquire  equitable  rights  to  certain 
portions  of  land  under  general  or  particular  promises,  or  such 
rules  and  regulations  as  he  or  his  agents  might,  from  time  to 
time,  establish;  and  for  the  sake  of  certainty,  and  to  render  pub* 
Uc  these  rules  by  which  purchasers  were  to  be  bound,  an  office 
was  erected,  and  rules  established  for  the  government  of  the 
same,  as  well  as  of  those,  who  might  incline  to  obtain  rights  to 
unappropriated  lands  within  the  province;  reserving  to  the 
proprietaries,  a  right  to  appropriate  one-tenth  of  the  province  to 
themselves,  for  their  private  and  individual  use. 

By  force  of  this  agreement  (as  was  said  by  this  Court  in  the 
case  of  Penn's  lessee  vs,  Klyne)  all  persons  complying  with  the 
terms  thus  held  out,  acquired  a  right  to  the  proportion  of  lands 
thus  appropriated,  not  only  against  third  persons  who  might 
thereafter  attempt  to  appropriate  the  same  lands,  but  even 
against  the  proprietary  himself,  unless  he  had  previously,  and  by 
some  act  of  notoriety,  evinced  his  intention  to  withdraw  such 
land  from  the  general  mass  of  property,  and  to  appropriate  it 
to  his  own  use.  As  a  necessary  consequence  of  this  principle, 
whenever  such  was  his  intention,  it  was  made  known  by  a  war- 
rant of  appropriation,  and  a  survey  of  the  land  so  withdrawn. 
This  was  notice  to  all  the  world,  that  no  right  to  the  land  thus 
laid  off  for  the  proprietaries,  could  be  acquiried  by  individuals 
without  a  special  agreement  with  the  proprietaries,  which  might 
or  might  not  be  on  the  common  terms,  as  the  proprietaries 
might  please.  But  if  before  such  special  appropriation,  an  indi- 
vidual had,  in  compliance  with  the  rules  of  the  office*  appro- 
priated a  tract,  within  the  bounds  of  that  laid  off  for  the  pro- 
prietaries, by  settlement  or  otherwise,  such  prior  appropriation 
^as  to  be  preferred  to  the  title  of  the  proprietaries,  as  to  that 
particular  tract,  but  no  further. 

By  the  recitals  in  the  warrant  from  governor  Hamilton  to 
the  surveyor  general,  dated,  the  21st  of  May,  176%  which  wiU 
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be  more  particular]  j  noticed  hereafter,  it  appears,  "  that  for  the 
purpose  of  appropriating  the  tenths,  as  thej  were  called,  which 
the  first  proprietary  by  his  concessions  above  mentioned  reserr- 
ed  to  himself,  as  well  as  to  his  successors,  general  warrants  were 
regularly  issued  to  the  surveyor  general,  for  the  time  being, 
by  the  successive  proprietaries,  to  survey  for  the  said  proprie- 
tary, 500  acres  in  every  township  of  5000  acres,  and  generally, 
the  proprietary  one-tenth  of  all  the  land  laid  out,  or  to  be  laid 
out;  but  that  the  tracts  surveyed,  for  the  proprietaries,  had  fal- 
len far  short  of  their  due  proportion." 

For  this  reason  probably,  as  well  as  for  those  assigned  in  the 
warrant  itself.  Sir  William  Keith,  the  Governor  of  the  province, 
on  the  18th  of  June,  1722,  issued  a  warrant  to  John  French, 
Francis  Worley,  and  James  Mitchell,  directing  them  to  cross 
the  Susquehanna,  and  to  survey,  mark  and  locate  70,000  acres 
of  land,  in  the  name  and  for  the  use  of  Springet  Penn,  which 
should  bear  the  name  and  be  called  the  manor  of  Springetsbury : 
*'  Beginning  upon  the  south-west  bank,  over  against  Conestogoe 
"creek;  thence  W.  S,  W.  ten  miles;  thence  N.  W.  by  N. 
<<  twelve  miles;  thence  E.  N.  E.  to  the  uppermost  comer  of  a 
"  tract  called  Mwbury;  thence  S.  E.  by  S.  along  the  head  line 
**  of  Mwbury,  to  the  southern  comer  tree  of  Mwbury;  thence 
"  down  the  side  line  of  Mwbury  E.  N.  E.  to  the  Susquehanna; 
"  and  thence  down  the  river  to  the  place  of  beginning:  and  to 
return  the  warrant  to  the  Governor  and  council  of  Pennsyl- 
vania." The  survey,  stated  to  have  been  made  on  the  19th 
and  £0th  of  the  same  month,  was  returned  to  the  council  on  the 
21  st,  according  to  the  following  boundaries:  '*  From  a  red  oak, 
by  a  run  side  called  Penn's  rutif  marked  S.  P.  W.  S.  W.  ten 
miles  to  a  chesnut  by  a  run  side,  called  French's  ran,  marked 
S.  P.;  thence  N.  W.  by  N.  to  a  black  oak,  marked  S.  P. 
'<  twelve  miles;  thence  E.  N.  E.  to  Sir  William  Keith's  western 
"  comer  tree  in  the  woods  eight  miles;  thence  along  the  S.  E. 
''  and  N.  E.  of  Sir  William  Keith's  tract  called  JVhDhury  to 
'<  the  Susquehanna;  and  thence  along  the  river  side  to  the 
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'*  place  of  beguuiiiig^  coataining  75,520  acres."  The  council 
beiDg  of  opinion,  as  they  declared  in  answer  to  the  Governor'a 
^mmunicatipn  on  the  sabject,  that  that  board  had  nothing  tp 
do  with  surveys  of  the  proprietary  lands,  declined  to  accept 
the  return  of  the  above  survey,  nor  does  it  appear  that  it  was 
«ver  returned  to  the  land  office.  It  was  however,  together  with 
the  warrant,  ^nd  the  decision  of  the  council,  placed  upon  the 
minutes  of  the  proceedings  of  th,e  Goyernor  and  council,  of  which 
W  attested  copy  is  filed  as  an  exhibit  in  this  cause. 

On  the  11th  of  jwvy  l^SSj  a  commission  was  issued  by 
Thomas  Peon,  one  of  the  proprietaries,  to  Samuel  Blunston, 
which  after  reciting,  that  *'  several  persons  had  lately  applied  to 
**  th.e  proprietaries,  for  liberty  to  settle  on  certain  quantities  of 
*'  land  to  ^e  westward  of  Susquehanna  ^ver,  and  have  obtain- 

*  ed  Iiceii3e8  for  the  same,  b\it  as  no  warrants  of  survey  have  yei 
^  been  granted,  by  which  each  tract  could  be  exactly  bounded, 
^several  dispi^tes  and  differences  have  arisen  between  tl^ 
^  said  claimant;"  the  commisfion  i^uthorises  the  said  Samud 
Blunston,  '*  to  hear  and  determine,  in  the  moat  just  and  equi- 
**  table  manner,  all  such  differences  and  disputes,"  and  it  also 

*  empowers  him,  '*  to  give  licenses  unto  such  persons  as  should 
"  Bpflj  to  him  for  settlements  in  those  parts,  under  such  regu- 
**  lations,  as  to  him  should  seem  necessary."  By  virtue  of  this 
oommission,  Blunston  granted  licenses  to  a  number  of  persons, 
to  take  up  certain  specified  tracts  of  land  on  the  west  side  of 
Ihe  Susquehanna;  and  among  others  to  Michael  Springle  for 
500  acres,  in  Manchester  and  Codom^  townships. 

The  Indian  title  to  the  lands  on  the  west  side  of  the  Susque- 
hanna, having  been  extinguished  by  a  treaty,  on  the  11th  of 
October  17S6,  Thomas  Penn,  on  the  SOth  of  the  same  month* 
granted  to  fifty-two  persons,  what  have  been  termed  licenses; 
which  after  reciting  **  that  sundry  Germans  and  others  had  seated 
themselves  cm  the  west  side  qf  the  river  Susquehanna,  within 
the  coui^ty  of  Lancaster,  and  within  the  boundaries  of  a  tract 
•f  land  aurveyed  on  the  19th  und  90th  days  of  June  17^  con- 
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taining  about  70,000  acres,  commoDly  called  the  manor  of 
Springetsburj,  and  that  a  confirmation  to  the  pereona  seated 
on  the  same  for  their  seTeral  tracts,  had  been  delayed  by  reason 
of  the  claims  of  the  Indians  to  the  land,  and  that  they  had  ap- 
plied for  a  confirmation  of  their  title  to  the  lands;  it  proceeds  to 
certify,  that  he  will  order  a  patent  to  be  drawn  to  the  several 
persons  for  a  certain  number  of  acres,  on  the  common  terms 
other  lands  on  the  west  side  of  the  Susquehanna  river  were 
granted,  as  soon  as  the  quantity  specified  shall  be  surveyed  out 
of  the  abovementioned  tract,  and  a  return  there<»f  made.'' 

The  appropriation  of  the  country  on  the  west  side  of  the  Sus- 
quehanna, by  settlements  and  under  warrants  of  various  de- 
nominations,  which  took  place  after  the  extinguishment  of  the 
Indian  title,  and  the  difficulties  likely  to  ensue  at  a  future  pe- 
riod, in  consequence  of  the  loss  of  the  plot  and  survey  of  this 
manor,  made  under  the  above  warrant,  of  1722,  suggested  to 
Governor  Hamilton,  the  necessity  of  having  the  manor  again 
surveyed,  and  the  boundaries  thereof  ascertained  and  perpe- 
tuated. For  this  purpose,  he,  on  the  21st  of  May  1762,  issued  a 
warrant  of  re-survey,  directed  to  the  surveyor  general,  which 
after  setting  forth  "  that  in  pursuance  of  the  primitive  r^la- 
**  tions,  for  laying  out  lands  in  the  province,  W.  Penn  had 
**  issued  a  warrant,  dated  the  1st  of  September  1700,  to  Edward 
Pennington,  the  surveyor  general,  to  survey  for  the  proprietor, 
500  acres  of  every  township  of  5000  acres;  and,  generally,  the 
**  proprietary  one-tenth  of  all  lands  laid  out,  and  to  be  laid  ou^ 
''  that  like  warrants  had  been  issued  by  the  successive  proprie- 
taries, to  every  succeeding  surveyor  general;  that  the  tracts 
surveyed,  however,  are  far  short  of  the  due  proportiims  of  the 
proprietary;  that,  therefore,  by  order  of  the  then  commissUmare 
of  property,  and  in  virtue  of  the  general  warrant  aforesaid  to 
the  then  surveyor  general,  there  was  surveyed,  for  the  use  of  Ae 
**  proprietor,  on  the  I9th  and  SOth  of  June  1722,  a  certain  tract 
*'  of  land,  situate  on  the  west  side  of  the  river  Susquehanna, 
*'  then  in  the  county  of  Chester,  afterwards  of  Lancaster,  and 
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**  now  of  York,  containing  about  70,000  acres,  called  and  now 
^  well  known  bj  the  name  of  the  manor  of  Springetabury;  thai 
''  sundry  Germans  and  others  afterwards  seated  themselves,  by 
"  leave  of  the  proprietor,  on  divers  parts  of  the  said  manor,  but 
'*  confirmation  of  their  titles  was  delayed  on  account  of  the 
*'  Indian  claim;  that  on  the  11th  of  October  1736,  the  Indians 
'*  released  their  claim,  when  (on  the  SOth  of  October  1736)  a 
'*  license  was  given  to  each  settler,  (the  whole  grant  computed 
**  at  12,000  acres,)  promising  patents  after  surveys  should  be 
*'  made;  that  the  survey  of  the  said  tract  of  land  is  either  lost, 
**  or  mislaid;  but  that  from  the  well  known  settlements  and  im- 
«  provements,  made  by  the  said  licensed  settlers  therein,  and 
the  many  surveys  made  round  the  said  manor,  and  other 
proofs  and  circumstances,  ii^a|q[>ear8  that  the  said  tract  is 
bounded  E.  by  the  Susquehanna;  W.  by  a  north  and  south 
line,  west  of  the  late  dwelling  plantation  of  Christian  Elstor, 
<«  called  Oyster,  a  licensed  settler;  N.  by  a  line  nearly  east  and 
west,  distant  about  three  miles  north  of  the  present  great 
roads,  leading  from  Wright's  ferry  through  York-Town  by 
the  said  Christian  Oyster^s  plantation  to  Monockassy;  S.  by  a 
"  line  near  east  and  west,  distant  about  three  miles  south  of  the 
**  great  road  aforesaid;  that  divers  of  the  said  tracts  and  settle- 
"  ments  within  the  said  manor,  have  been  surveyed  and  con- 
"  firmed  by  patents,  and  many  that  have  been  surveyed  remain 
**  to  be  confirmed  by  patents,  for  which  the  settlers  have  ap- 
plied; that  the  proprietor  is  desirous,  that  a  complete  draft, 
or  map,  and  return  of  survey  of  the  said  manor  shall  be  re- 
placed  and  remain  for  their  and  his  use«  in  the  surveyor  ge« 
'*  neral's  o£Bce,  and  also  in  the  secretary's  office;  that  by  special 
'*  order  and  direction,  a  survey  for  the  proprietor's  use  was 
**  made  by  Thomas  Cookson,  deputy  surveyor,  (in  1741,)  of  a 
"  tract  on  both  sides  of  the  Codorus,  within  the  said  manor, 
**  for  the  scite  of  a  town,  whereon  York-Town  has  since  been 
'*  laid  out  and  built,  but  no  return  of  that  survey  being  made, 
*^  the  premises  were  re-surveyed  by  George  Stevenson,  deputy 
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^^garreyor  (in  December  1759)  And  fennd  to  contttn  4S6( 
^  acreft."  After  this  recital*  tile  wmrrant  directed  the  mtrreyer 
general  **  to  re-mroqf  the  said  tract,  for  the  proprietar's  nse, 
**  as  part  of  hb  one-tenth,  in  order  tiiat  the  boands  and  bici 
^  thereof,  may  be  certainly  known  and  ascertained.^ 

Under  die  aathority  ei  tiiis  warrant,  a  surrey  of  the  iMnor  of 
fipriiiget^ary  was  made,  from  the  l£th  to  the  S6th  ^  Jan^ 
i7G8,  and  was  returned  into  the  land  office,  and  also  into  the 
iteretary's  office  on  tiie  12th  of  July  ir68,  contldning  64,590 
acres. 

As  to  the  act  of  the  Assembly  of  PennsylTania  of  1779,  Testing 
ttie  estates  of  the  late  proprietaries  in  tile  Commonwealth,  and 
its  effect  in  tins  cause,  the  Court  nsfers  to  what  was  said  ill 
Penn's  lessee  vb.  Klyne.  4  DatV  402.  (a) 

The  claims  of  the  complainants,  hare  been  airanged  by  their 
counsel  under  the  sii  following  heads,  and  one  or  two  cases 
hsTe  been  presented,  under  each  head,  to  ezempl^  the  tides 
of  the  others,  belonging  to  each  class  respectively. 

1.  Those  who  'claim  under  licenses  listed  by  Samuel  Mtti- 
iton. 

2.  Those  claiming  under  TKomas  Peim's  gmnts  in  ITStL 

S.  Those  claiming  under  warrants,  at  the  sli|iulatod  price  of 
t5L  10s.  per  100  acres. 

4.  Claimants  under  warrants,  at  9L  per  100  asros. 

5.  Under  applications. 

6.  Under  settiements  and  improremeftts,  without  Othtr  titio. 
In  order  to  bring  these  various  cases  iritMn  the  operation  of 

general  principles,  it  will  be  necessary  to  arnum^e  them  vnder 
ikhe  following  heads; 

First.  Those  who  acquired  or  purchased  tittes,  upon  the  com* 
mon  terms  applicable  to  the  territorial  luids,  and  ynst  located 
themselves  within  the  boundaries  of  the  manor,  as  asceitainod 
by  the  survey  or  re-survey;  and, 

(o)  P^OB  and  KItbc^  sate  p.  497^ 
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Secondly,  Those  who  pwrchaBed  czpresBly  wUhin  Hat  bonut* 
dories  of  the  aonor. 

First,  The  broad  gl-oomd  of  equity,  ii|N>ii  which  the  clftimanto 
under  this  head  must  fat  their  preteinions  is,  that  they  acquir- 
ed their  eqoitable  titles  witiiovt  notice  of  the  priw  legal  tiite 
of  tiie  proprietary  to  thoee  lands;  and  whether  they  did  so  or 
not,  mast  depend  upon  a  view  of  all  the  circumstances  which 
have  been  proved,  on  either  side,  to  establish  or  to  negatiTe 
that  fatt 

This  in  the  opinion  of  the  Court,  comstitates  the  great  diffi- 
cralty  in  the  caase.  The  warrant  of  itf&  is  special,  and  not  only 
describes  with  toierable  precision  the  place  of  beginning,  but 
Umi'ts  the  length  of  the  line,  to  the  westwaid,  to  ten  miles, 
and  the  north  and  Math   line,  to  twelve  miles*  if  this  war* 
rant  was  executed  in  strict  conformity  to  the  terms  of  it,  and 
each  cooiermity   is  proiessed  by  the  ref»m,  it  would  fix 
the  western  boundary  of  the  survey,  many  miles  within  that  of 
the  sarrey  of  1768,  and  as  it  is  contended  by  the  defend- 
ants, to  have  existed  -and  to  have  been  known^  as  far  back  at 
least  as  the  year   1736.  That  6ie  putative  boundary  of  this 
manor,  was  such  as  the  defendants  counsel  contend  it  was,  at 
the  period  i^vementioned  and  afterwards,  is  established  by  a 
chain  of  evidence  not  to  be  reristed.  This  evidence  is  compos- 
ed ef  the  licenses  granted  by  Bhmston  in  1734;  Thomas  Pean^ 
grants  in  17>86;  the  warrants  of  1741>  for  laying  out  thetowai 
of  York,  within  the  manor  of  Springetsbury;  the  letter  of  Secre- 
tary Peters  to  Mr.  Penn,  in  the  year  1743,  in  which  he  speaks 
of  York  Town,  as  lying  neariy  midway  of  the  manor;  tiie  war- 
rants to  agree,  «nd  the  recitals  in  the  warrant  of  1762;  and 
hurtly  the  aetaai  siMetnents  and  improvements  made  by  the 
Ucensed  settlers  wi>ihhi  the  manor,  and  the  surveys  made  around 
and  adjoining  the  dMbrent  lines  of  the  manor,  as  proved  at  the 
hearing  of  this  cause  by  Mr.  dpangler,  who  made  a  survey  and 
plot  of  this  manor;  the  result  of  all  which  is.  that  the  reputed 
boundaries  of  the  tuanor,  from  the  year  1736,  if  not  from  att 
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earlier  period,  correspond  with  the  survey  of  1768.  How  it  hap- 
pened, that  the  reputed  boundaries  of  the  manor  should  ywtj 
so  extrayagantljfrom  those  mentioned  in  the  warrant  of  iTSSt, 
and  the  return,  is  a  question  of  considerable  difficulty.  That 
the  former  stands  upon  a  more  solid  foundation,  than  the  mere 
assertions  of  the  proprietaries  and  their  a^nts,  and  die  credu- 
lity of  the  settlers  and  of  the  neighbourhood,  is  rationally  to  be 
inferred.  This  reputation  must  hare  orginated  in  some  act  of 
public  notoriety,  or  it  would  soon  have  sunk  into  oblivion.  The 
defendants'  counsel  have  attempted  to  account  for  a  circum- 
stance, which  it  is  admitted  is  involved  in  no  small  degree  of 
mystery,  by  supposing  that  an  intermediate  survey  must  have 
taken  place,  between  the  years  1722  and  the  year  17S4  or  1736, 
when  those  putative  boundaries  were  first  brought  into  notice. 
But  such  a  presumption,  is  opposed  by  arguments  which  are 
almost  irresistibly  conclusive.  If  there  ever  existed  such  a  sur- 
vey, it  may  fairly  be  asked  what  has  become  of  it,  and  of  the 
warrant  to  authorise  it  It  is  expecting  too  much  of  the  Court, 
to  support  such  a  presumption  by  anotiier,  that  these  documents 
have  shared  the  fate  of  the  survey  of  1722.  But  the  truth  is» 
that  this  presumption  is  repelled  by  facts  of  the  most  persuasive 
influence.  For,  not  only  is  there  no  evidence  to  countenance 
this  presumption,  but  we  have  not  even  a  dictum  of  the  proprie- 
taries or  of  their  agents  to  support  it;  neither  the  commission 
to  filunston,  in  1733,  nor  his  licenses  point  at  such  a  survey. 
But  on  the  contrary,  Thomas  Penn,  in  the  licenses  granted  by 
him  in  1736,  refers  expressly  to  the  surveys  made  on  the  19th* 
and  20th  of  June  1722,  as  descriptive  of  the  boundaries  of  this 
manor.  No  notice  of  a  posterior  survey,  is  taken  in  the  commis- 
sion issued  in  May  1754,  to  Robert  Hunter  Morris,  the  Lieuten- 
ant Governor  of  the  province,  in  which  the  manor  referred  to, 
and  the  warrant  of  re-survey  issued  by  governor  Hamilton  in 
1762,  which  is  not  sparing  in  its  recitals,  refers  altogether  to  the 
survey  of  1722,  the  licenses  granted  by  Thomas  Penn  in  1736, 
and  the  well  known  settlements  and  improvements,  made  by 
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Hie  said  licensed  settlers  and  others  on  and  adjoining  the  manor, 
as  proving  the  actual  boundaries  of  the  manor. 

It  appears  to  the  Court,  that  the  only  rational  mode  of 
solving  the  difllculty  is,  by  supposing  that  the  lines  of  the  sur- 
vey, but  particularly  of  the  first,  were  not  actually  measured 
in  1722,  but  were  guessed  at,  and  that  little  more  was  done, 
than  to  run  the  courses  and  to  fix  the  comers.  The  short  period 
of  time  in  which  the  work  was  accomplished,  although  not 
affording  positive  proof  of  this  fact,  is  sufficiently  strong  to 
countenance  this  supposition.  That  the  courses  were  run,  par- 
ticularly of  the  first  and  third  lines,  is  fairly  to  be  inferred  from 
the  circumstance,  of  their  strict  agreement  with  the  same  or 
eorresponding  lines,  as  laid  down  in  the  survey  of  1768. 

But,  before  this  supposition  can  be  admitted  as  warranting 
oonclosions  upon  which  it  would  be  safe  to  found  an  opinion, 
it  will  be  proper  to  consider.  First,  whether  the  evidence  in  sup- 
port of  it,  is  sufficient  for  the  purpose;  and.  Secondly,  whether 
the  validity  of  such  a  survey  is  liable  to  any  serious  objection. 

First,  No  gentleman  of  the  profession,  who  is  at  all  conversant 
with  land  trials,  can  be  ignorant,  that  the  courses  and  distances 
laid  down  in  a  survey,  especially  if  it  be  ancient,  are  never  in 
practice  considered  as  conclusive,  but,  that  on  the  contrary,  they 
are  liable  to  be  materially  changed  by  oral  proof,  or  other  evi- 
dence, tending  to  prove  that  the  documentary  lines  are  those 
not  actually  run.  How  often  have  we  known  reputed  bounda- 
ries, proved  by  the  testimony  of  aged  witnesses,  and  even  by 
the  hearsay  evidence  of  such  witnesses,  established  in  oppo- 
sition to  the  most  precise  calls  of  an  ancient  patent.  Such 
evidence  has  been  constantly  received,  and  distances  have  been 
lengthened  or  shortened,  without  the  slightest  regard  to  the  calls 
of  the  patent.  The  reason  is  obvious.  It  is  not  the  lines  reported, 
but  the  lines  actually  run,  by  the  surveyor,  which  vests  in  the 
patentee  a  title  to  the  area  included  within  these  lines.  The 
survey  returned,  or  the  patent,  is  the  evidence  of  the  former; 
natural  marks  or  reputation  is  in  almost  all  cases,  the  evidence 
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of  die  latter.  The  mistakes  eommitted  by  snrvejors  and  chain 
carriers/ more  particnlarlj  in  an  nnsettled  covntrj  and  wildev- 
nessy  have  been  so  common,  and  are  so  generally  acknoW* 
lodged,  as  to  have  given  rise  to  a  principle  of  law,  as  well  settled 
as  any  which  enters  into  the  luid  titles  of  tiiis  coantiy,  whidi 
is,  that,  when  the  mistake  is  shown  by  satisfactory  proof,  conrte 
of  law,  as  well  as  courts  of  equity,  have  looked  beyond  the  patent 
to  correct  it.  It  will  be  readily  admitted,  Ihat  such  evidence 
should  be  cautiously  received,  if  it  should  have  a  preponderat- 
ing influence  in  determining  the  que^on  of  boundary.  Subse- 
quent locators,  look  in  the  first  instance,  to  flie  survey  as  made 
and  returned,  for  a  demarkation  of  the  tract,  widi  which  they 
must  not  interfere.  But,  if  a  mistake  is  apparent  upon  the  face  of 
Ae  survey,  taken  in  connection  with  the  natural  and  artificial 
marks  on  the  ground,  if  the  reputation  of  the  neighbourhood, 
has  assigned  to  the  tract  of  land,  so  surveyed,  boundaries  dif- 
ferent from  those  ddineated  on  the  survey  returned,  a  sub- 
sequent location  is  so  fa;-  affected  by  notice  of  (he  real  boun- 
daries of  tile  tract  on  which  it  would  adjoin,  that  a  claimant 
under  it  cannot,  even  in  a  court  of  equity,  set  up  his  posterior 
equitable  title,  against  the  legal,  or  equitable  tide  of  the  first 
locator.  In  short,  he  cannot  assert  that  he  vras  a  purchaser 
without  notice,  in  the  face  of  strong  evidence  to  the  contrary. 
Let  us  next  consider  the  nature  of  the  testimony,  rested  on 
to  establish  the  reputed  boundaries  of  diis  manor.  Suppose,  that 
the  persons  who  received  grants  from  Thomas  Penn  in  lf36, 
and  others,  who  claim  under  warrants  to  agree  for  lands  ac- 
knowledged to  be  within  the  manor  of  Springetsbury,  accord- 
ing to  its  reputed  boundaries,  were  now  in  life,  and  upon  their 
examination  in  court,  should  testify,  that  the  boundaries  of  the 
manor  were  always  understood  to  be  those  laid  down  by  the 
survey  of  1768,  with  the  exception  of  that  part  bordering  upon 
the  southern  line,  excluded  by  the  'latter  survey;  who  couU 
doubt,  that  the  survey  of  1722  corresponded  with  those  reputed 
boundaries?  Upon  what  other  foundation  could  oueh  a  repulA- 
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tion  be  bailt,  than  Ibat  of  a  demarkatioii,  in  some  way  or  other, 
made,  so  as  to  beoooie  Botorious  in  tbe  neighbourhood  of  Ais 
manor?  An  opituon  so  generally  entertained,  can  be  acoonnted 
for  only  apon  the  siapposition^  that  those  were  known  to  l>e  th» 
bonndariea  of  H^  SMuiory  as  actaidly  ran  by  the  sunreyor»  or  at 
designated  upon  the  plot  returned  by  him;  and,  which  it  ia  rea* 
sonable  to  presame,  was  carefully  examined  by  those  who  felt 
an  interest  in  understanding  it  before  it  was  losl 

The  Court,  it  is  trae,  have  not  the  benefit  of  this  testimony^ 
but  is  not  diis  defect  more  than  suppMed  by  the  aets  of  those 
persons?  They  receiTod  grants  of  land  within  the  manor  of 
Springetsbuiy,  and  by  their  locations^  designated  the  boiflida- 
ries  of  the  manor,  asthey  were  subsequently  laid  down  by  the 
survey  of  1768. 

kit  to  be  credited,  that  men  who  stipulated  for  grants  of  lands 
to  fie  within  this  manor,  and  who  had  previously  settled  on  the 
land  at  the  hazard  of  incurring  the  heavy  penalties  of  the  law, 
if  they  did  not  confine  themselves  within  tiie  boundaries  of  the 
manor  tines,  would  be  satisfied  with  any  thing  short  of  the  most 
positive  evidence  of  the  real  boundaries  of  the  manor?  This 
was  the  case  of  all  those  who  received  licenses  from  Blunston, 
and  certificates  from  Thomas  Penn,  who  we  are  informed  by 
the  preamble  to  the  last  mentioned  document,  had  formerly 
seated  themselves,  fty  feat^e  of  the  froprietaries,  wittin  the 
bounds  of  the  manor  of  Springetebury,  surveyed  the  19th'  and 
26th  of  June  1722,  and  consequently  at  a  period  antecedent  to 
the  Indian  cession,  when  it  was  criminal  for  any  person  to 
settle  on  the  territorial  or  public  lands^  lying  within  the  Indian 
limits.  As  little  can  it  be  believed,  that  in  the  year  1741,  the 
surveyor  would  have  been  directed  to  lay  off  a  tract  of  land, 
within  the  manor,  for  the  site  of  York  Town,  and  that  it  would 
have  been  so  surveyed,  upon  a  mere  imagination  Itot  the  west'' 
em  line  of  the  manor  extended  beyond  the  tract  so  located.  In 
short»  whenever  the  proprietariea  or  settlers  have  spoken  or 
acted  in  reference  to  tfaia  manor,  they  have  fiiimished  evidence. 
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confirmatory  of  the  recitals  in  the  warrant  of  1762»  in  relation 
to  its  boundaries  as  established  bj  the  survey  of  1722. 

Second,  The  plaintiffs'  counsel,  assuming  as  a  fact,  what  the 
Court  is  ready  to  admit,  that  the  lines  of  the  manor  were  not 
actually  measured  and  marked  on  the  ground^  have  contended, 
that  the  survey  was  for  this  reason  void.  Under  this  head  they 
have  also  insisted,  that  it  was  void  because  the  warrant  was  not 
directed  to  the  surveyor  general,  and  because  it  was  not  re- 
turned into  the  land  office. 

The  obvious  answer  to  these  objections  is,  that  the  rules  of 
the  proprietaries'  land  office  were  established  for  the  purpose  of 
enabling  individuals  to  appropriate  lands  offered  for  sale,  with 
the  least  possible  inconvenience,  and  to  avoid  the  confusion 
which  might  otherwise  arise,  among  conflicting  locators;  but, 
that  neither  in  their  terms  or  design,  were  they  applicable  to 
the  proprietary,  the  paramount  lord  of  the  whole  soil.  He 
had  confined  himself  by  no  contract,  and  he  was  bound  by  no 
law,  to  appropriate  to  his  private  use  such  tracts  of  land  as  he 
might  please  to  reserve,  in  any  particular  form;  or  by  the  agency 
of  any  particular  person.  It  is  true  that  the  successive  proprie- 
taries were  in  the  habit  of  issuing  a  general  warrant  to  the 
surveyor  general,  to  lay  off"  the  tenths  which  they  had  reserved 
for  their  private  use;  and  that  the  surveys  of  tenths  and  manors 
were  usually,  possibly  invariably,  returned  into  the  land  office. 
But,  if  they  chose  to  depart  from  this  customary  form  established 
by  themselves  for  their  own  convenience,  and  to  authorise  any 
private  individual  to  make  those  surveys,  and  to  return  them 
into  any  other  public  office  than  the  land  office,  the  Court  has 
yet  to  learn,  by  what  laws  the  surveys  so  made  and  returned 
were  invalidated.  Neither  has  any  law  or  usage  been  pointed 
out,  by  which  a  survey  was  deemed  invalid,  because  the  lines 
were  not  measured  and  marked  on  the  ground.  Third  persons, 
are  no  otherwise  concerned  in  relation  to  these  matters,  than 
as  their  rights  might  be  affected  by  the  want  of  notice  of  such 
prior  appropriation,  a  reason  which  cannot,  with  any  propriety 
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be  urged  bj  the  complainants,  against  the  Taliditj  of  the  survey 
of  1722. 

A  more  general  objection  however  has  been  made,  to  this 
survey,  which  may  as  well  be  noticed  under  this  head.  It  is  said 
Sir  William  Keith  had  no  authority  to  issue  the  warrant  under 
which  this  survey  was  made,  and  conseiquenfly,  that  every  thing 
done  in  execution  of  it  is  void. 

Whether  the  governor  had  or  had  not  such  authority,  is  more 
than  can  be  confidently  affirmed  by  any  person  at  this  day, 
with  the  little  light  afforded  by  the  evidence  given  in  the  cause* 
That  he  did  jpossess  it,  is  fairly  to  be  presumed  from  the  sub- 
sequent recognition  of  tiie  proprietaries;  and  it  is  not  to  be 
questioned,  but  that  such  a  recognition,  upon  a  well  established 
maxim  of  law,  is  to  every  intent  and  purpose  equivalent  to  am 
original  grant  of  authority. 

Upon  the  whole,  the  opinion  of  the  Court  is,  that  the  survey 
of  1722,  ought  to  be  considered  as  having  been  made  according 
to  the  reputed  boundaries  of  the  manor  of  Springetsbury,  as 
laid  down  in  the  map  or  diagram  which  was  g^ven  in  evidence 
in  the  cause,  with  the  exception  of  that  part  on  the  southern 
line,  which  was  not  included  in  the  survey  of  1768;  and  that 
all  subsequent  purchasers  and  settlers,  are  bound  to  take  no- 
tice of  these  boundaries. 

Secondly,  As  to  those  who  purchased  expressly  within  the 
manor,  or  upon  condition  not  to  interfere  with  it;  or  who  took 
warrants  to  agree,  and  the  like:  their  cases  will  now  be  consi- 
dered. The  following  is  an  examination  of  the  particular  claims 
of  each  class. 

First.  The  first  class  of  cases  embraces  such  of  the  plaintifis 
as  claim  undet  licenses  granted  by  Blunston,  and  the  title  of 
P.  Springle,  is  exhibited  as  an  example  of  such  of  the  titles  as 
come  within  this  class.  On  the  6th  of  April  1734,  Blunston, 
under  a  commission  to  him  of  the  11th  day  of  January  1733, 
granted  to  M.  Springle,  500  acres,  in  Manchester  and  Codorus 
townships,  on  the  west  side  of  Susquehanna.  This  grant  is  recited 
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in  the  warrant  of  acceptance,  dated  8th  Maj  ir60»  which  alw 
recitei,  that  by  the  death  of  M.  Springle*  the  title  to  said  land« 
and  i|l»o  to  the  land  taken  up  by  Tirtne  thereof,  became  Tested 
in  his  sons,  Peter  and  Michael;  that  under  said  grant,  606  acres 
were  snrveyed,  as  appears  by  a  re-surrey  according  to  tiie  old 
lines^  on  the  Ist  of  May  1767;  and  that  by  said  re-surrey,  405 
acres  were  laid  off  for  Peter,  and  dOl  for  Michad;  and  that  the 
told  Peter  had  applied  for  a  warrant  of  acceptaace  of  his  part, 
on  his  paying  the  purchase  money  of  l$L  lOa.  per  100  seres  for 
the  said  tract,  with  interest  and  quit  rents,  commencing  on  the 
1st  of  March  174S.  The  warrant  then  proceeds  to  reqnire  tii£ 
said  survey  to  be  accepted  and  return  thereof  oiade,  i&  order 
fw  confirmation  on  the  terms  aforesaid.  The  title  is  then  n^* 
larly  deduced  to  the  plaintiff  P.  Springle. 

Second.  Under  this  class  is  exhibited  the  cases  of  Geoige 
9eard,  and  Caleb  Kirk,  each  of  them  claiming  under  what  has 
been  denominated  grants  from  Thomas  Penn,  bearing  date  the 
90th  of  October  17S6,  the  general  nature  of  which  has  bec^  al- 
ready stated. 

The  former  claims  under  a  grant  to  C.  Strickler»  one  of  tho 
fifty-two  persons  mentioned  in  the  list  ot  Thomas  Penn's  U* 
censes,  for  350  acres;  and  the  latter  claims  under  a  similar 
grant  to  Killian  Smith,  (another  of  the  persons  mentioned  in  the 
said  list,)  for  SOO  acrea^ 

On  the  30th  of  January,  1767,  a  warrant  of  acceptance  was 
issued  by  John  Penn,  which  recites  the  Ucrase,  dated  the  30Ui 
of  October,  1736,  to  Charles  Strickler  for  350  acres,  which  he 
had  settled  within  the  manor  of  Springetsbnry,  to  be  surveyed 
and  confirmed  to  him  on  the  then  common  termsj  that  it  being 
represented  by  Jacob  Strickler,  that  Charles  Strickler  procured 
a  survey  of  378  acr^s  135  perches,  to  be  made  in  virtue  of  the 
iiaid  grant,  and  had  by  deed  dated  the  29th  of  July,  176^  grant* 
ed  to  the  said  Jacob,  18£  acres  9§  perches,  by  metes  and 
bounds,  being  part  of  the  said  378  acres  135  perches,  of  which 
part  he  had  procured  a  survey  to  be  made,  and  having  paid  the 
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parchaie  monej*  interest  and  quit  mita  d«e  for  the  sasie.  had 
requested  a  warrant  of  aceeptance»  which  waa  accordingly 
granted.  The  title  to  thil  tract  of  land,  not  being  deduced  lower 
down  than  to  Jacob  Strickler»  no  decree  can  be  made  in  rela* 
tian  to  it,  favourable  to  the  plaintifi;  unleaa  the  links,  nHiich  an 
missing  in  the  chain  of  title,  can  be  supplied  before  the  final 
decree.  But  Hie  title  of  Board  to  196  acres,  the  residue  of  the 
grant  to  Charles  8trickler»  is  A1II7  made  out,  with  the  exception 
of  the  release  from  the  co-heirs  of  Ulrick  Strickier  to  him, 
which  in  his  deed  to  Beard  was  stated  to  haye  been  recorded/ 
and  may  withont  doubt  be  produced  on  the  final  hearing. 

The  claim  of  Kirk,  is  to  245  acres,  being  part  of  a  survey  for 
429  acres  105  perches,  made  upon  a  grant  of  Thomas  PenU  to 
Killian  Smith,  oi  SOO  acres»  There  is  no  objection  to  the  regu- 
larity of  his  title. 

Third  Class.  Under  this  class,  the  titles  of  Andrew  Rutter, 
and  Oeoige  Leitner,  have  been  adduced  as  examples. 

(>n  the  ISth  of  January,  ir4r,  a  warrant  was  issued,  under  the 
signature  of  the  president  of  the  land  office,  to  survey  for  John 
Smith,  300  acres,  including  his  improvement  in  Manchester 
township  on  the  west  side  of  Susquehanna,  for  which  he  agrees 
to  pay  15L  lOs.  per  100  acres  with  interest,  and  the  yearly  quit 
rents  of  a  half  penny  sterling  per  acre,  to  commence  on  the  1st 
of  March,  1757.  Under  this  warrant,  there  was  surveyed  on  the 
Iftth  of  October,  1748,  the  quantity  of  321  acres,  the  title  to 
•  which,  is  regularly  brought  down  to  the  plaintiffs  Rutter  and 
Leitner. 

Fourth  Class.  The  example  under  this  class  is  Christian 
Stoner,  who  claims  145  acres  S5  perches,  under  a  warrant  bear- 
ing date  the  Idth  of  April,  1763,  granted  to  Hugh  Patten  for 
S155  acres,  lying  in  Hallam  township^  provided  it  do  not  inter- 
fere, with  die  manor  of  Mark  or  Springetsbury,  or  any  other 
of  the  appropriated  lands  of  the  proprietary,  the  said  Patten 
agreeing  to  pay  9L  per  100  acres,  and  also  the  yearly  quit 
rents  of  a  penny  an  acre.  Under  this  warrant  there  was  sur- 
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▼eyed  in  the  sarnie  jear,  the  quantity  of  553  acres,  besides  79J 
acres  to  George  Shallus,  included.  The  title  to  ttie  qnantitj 
claimed  by  Stoner  is  regolarly  deduced. 

Fifth  class.  Jacob  Strickler  is  broa^t  forward  as  represent- 
ing such  of  the  complainants  as  claim  under  applications  for 
warrants. 

The  title  in  tiiis  case  commences  with  a  certificate  of  surrey, 
bearing  date  tfie  I9tfa  of  May,  1767j  made  for  Daniel  Fiedler, 
containing  39  acres  ISO  perches  in  Hallam  township,  on  an  ap- 
plication dated  the  S9di  of  December,  1766,  No.  2255. 

On  the  14di  of  March,  1755,  Fiedler  paid  fifty  shillings  in 
part  for  50  acres  of  land  to  be  surveyed  to  Mm,  adjoining  his 
other  land  in  Hallam  township. 

On  the  5th  of  April,  1784,  Steiner  and  Rtz,  executors  of 
Daniel  Beither,  (reciting  a  warrant  dated  14th  of  March;  1755, 
under  which  was  surveyed  for  him  91  acres  in  Hallam  town- 
ship, and  also  an  application  of  said  Beither,  No.  SSiSS^  for 
50  acres  in  said  township  dated  26th  of  December,  1766,  under 
which  there  was  surveyed  for  him,  anotiier  tract,  adjoining  the 
above  containing  37  acres,)  conveyed  both  tracts  to  Henry  Strick- 
ler, and  on  the  5th  of  April,  1784,  Henry  Strickler  conveys  to 
Jacob  Strickler,  89  acres,  being  part  of  a  tract  conveyed  by 
Steiner  and  Fitz,  executors  of  Beither, '  to  the  said  Henrj 
Strickler  by  deed  dated  the  5th  instant. 

On  the  Ist  of  April,  1807,  Henry  Strickler  by  a  deed,  recit- 
ing the  above  mentioned  conveyances,  granted  to  Jacob  Strick- 
ler other  tracts  of  land,  one  containing  45  acres,  another  con- 
taining 73  acres  20  perches,  another  containing  106  acres,  and 
one  olher  containing  25  acres,  40  perches,  amounting  in  the 
whole  to  249  acres  60  perches. 

But  it  is  impossible  to  discover,  from  the  title  papers  before 
the  Court,  whether  the  land  surveyed  under  the  application. 
No.  2255,  which  it  is  presumed  is  the  land  in  question,  is 
amongst  the  tracts  conveyed  by  Henry  to  Jacob  Strickler.  Un- 
less this  matter  is  agreed  by  the  parties,  the  Court  will  refer  it 
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to  the  master  commissioner  to  report  upon  it,  in  order  that 
either  partj  may  have  an  opportunity  to  except 

Sixth  class.  The  last  class  of  cases,  embraces  those  who  claim 
under  settlement  and  improvement  rights,  without  other  title, 
and  the  case  of  the  widow  Tryckler  and  Jacob  Strickler,  are 
stated  as  the  examples. 

As  to  the  former,  it  may  be  sufficient  for  die  present  to  ob- 
serve, that  the  papers  with  which  the  Court  have  been  furnish- 
ed, do  not  bring  down  the  title  rq;ularly  from  Knab,  the  first 
settler,  to  these  plaintiffs,  and  therefore  it  may  be  necessary  to 
refer  this  title  also. 

The  same  objection  does  not  exist  against  the  title  of  Jacob 
Strickler,  who  claims  under  a  settlement  and  improvement 
made  by  one  Bassett,  as  long  ago,  as  the  year  1758,  from  whom, 
by  mesne  conveyances,  the  title  became  vested  in  the  plaintifi. 
The  settlement  and  improvement,  is  fully  proved  in  both  these 
cases,  that  of  Knab  bring  fixed  as  early  as  the  year  1753. 

Having  thus  stated  the  legal  title  of  the  proprietaries  to  the 
manor  of  Springetsbury,  and  the  asserted  equitable  titles  of 
the  plaintiflk,  or  such  of  them  as  have  been  laid  before  the 
Court,  it  becomes  proper  to  consider  the  two  questions  which 
immediately  present  themselves. 

First.  Whether  these  plaintiffs,  or  any  and  which  of  them,  are 
entitled  to  conveyances  of  the  legal  estate,  which  it  is  admitted 
by  their  counsel  is  vested  in  the  defendants,  and  is  not  now  to 
be  called  in  question."^  And,  secondly.  Upon  what  terms  such 
decrees  ought  to  be  made? 

First.  Peter  Springle.  Whether  Blunston's  licenses  extended 
to  the  manor  lands  or  not,  need  not  be  decidexl,  since  the  only 
claimant  under  his  license,  who  is  before  the  Court,  has  had  his 
survey  accepted.  There  can  therefore  be  no  question  but  that 
this  plaintiff*  is  entitled  to  a  conveyance  of  the  legal  estate, 
upon  such  terms  as  may  hereafter  be  decided  to  be  equitable, 
when  the  Court  comes  to  the  consideration  of  the  second  point. 

Second.  George  Beard  and  Caleb  SLirk.  llie  equitable  title  of 
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Aeae  plamtift  im  no<»  and  cgBmat  be  qne»ti— id  Bytheeiqgett 
terms  of  their  gn&ts,  they  were  to  lie  whhki  the  manor,  and  thej 
jmrehased  upon,  the  cenmon  tsrmo  on  which  other  landa  on  die 
mist  side  of  the  Sosqmehanna,  were  granted. 

It  will  be  vnneceasarjta  examine  the  remainiag  casea  sepa- 
rateljTy  since  they  all  come  within  the  operatrat  of  the  same 
principle.  These  plaintilib  are  to  be  considered  i&  the  light  of 
pardiasers  with  notice  of  the  rqmted  bonndaiics  ef  the  maiior^ 
under  the  Mrvej  of  1729;  and  this  principle  appEes  iflrHcn 
against  those  whose  title  commenced  sitbse<|ueot  to  the  wattani 
of  re-survey.  Being  purchasers  with  notice*  they  have  no  equity 
ift  demand  conYeyancea. 

Second.  The  next  questioa  is,  upon  what  terma  are  suck  of 
the  plaintiAi  as  hare  eqwtaUe  titles  to  the  lande  thigr  respec<- 
tinrely  ctaim^  entitled  to  a  decree  for  the  conveyance  of  the  le- 
gal estatoc 

Under  this  head  the  following  points  have  been  raised  by  the 
counsel  for  the  plaints. 

First  That  they  are  entitled  to  a  conveyance  of  all  the  surplus 
land>  within  their,  respective  sorveys,  upon  the  same  terma  with 
those  iliat  may  be  legally  demanded  of  them  fisr  the  quantity 
expressed  in  their  wan*ants. 

Second.  That  they  are  entitled  to  an  abatement  of  intovst, 

Ist  On  account  of  the  disturbances  occaaioned  by  the  con- 
troversy with  Lord  Baltimore*  and  the  consequent  incursions 
o/  the  borderers  clsiming  under  Maryland*  during  the  contina* 
ance  of  these  disturbances. 

2d.  On  account  of  the  revolutionary  and  late  war  with  Great 
Britain,  and  during  the  continuance  there<rfL 

First  That  it  has  always  been  customary  in  Penaqrlvania 
to  include  in  the  survey  of  the  common*  or  territorial  lands*  a 
greater  quantity  than  the  warrant  specified*  and  to  pay  die 
same  price  for  the  excess;  whieh  is  admitted  on  both  udes. 

The  toleration  of  such  a  practice  by  the  proprietaries  and 
tiieir  agenta»  was  entirely  consistent  with,  tiie  great  ol^ect  they 

(1) 


APRIL  TERM,  1818.  581 

Conn  et  al.  tw.  I'enn  et  aL 

had  in  view,  of  tetHiag  the  proyince  as  npidlj  as  could  be  ef- 
fected, and  of  raising  from  the  lands  the  greatest  possible  re- 
venae;  and  although  about  •  the  year  1764,  some  attempts 
^liere  made  by  the  governor  of  Pennsylvania,  to  limit  the  excess 
to  ten  per  centumy  yet  the  practice  of  comprehending  a  larger 
quantity,  had  become  so  inveterate,  that  subsequent  relasa* 
tions  of  these  orders  were  found  necessary. 

But  it  is  also  contended,  that  a  similar  custom  prevailed  in 
respect  to  the  manors  and  other  reserves  of  the  proprietaries;  to 
establish  which  custom,  the  following  evidence  is  relied  upon* 
Twenty  cases  are  stated,  in  which  it  appears  that  the  surplus 
was  settled  for,  upon  the  same  terms  with  diose  exacted  for  "die 
quantity  granted.  Upon  these  cases  the  Court  deem  it  proper  to 
make  the  following  observations.  Four  of  them  only,  viz.  Spang- 
ler,  Seigler,  Worley  and  Comfort,  appear  to  relate  to  land» 
not  lying  within  any  of  the  proprietaries'  reserved  lands.  Two^ 
others  state  expressly,  that  the  grantees  are  to  comply  with  the 
proprietaries'  demand,  without  any  limitation  whatever;  of  the 
remainder  of  the  .cases,  four  are  of  lands  lying  in  Hallam  town- 
ship, one  in  Manheim  township,  two  in  York  county,  and  in  three 
neither  county  nor  township  is  mentioned*  It  was  stated  at  the 
bar,  that  Hallam  township  lies  within  the  manor  of  Spring^tsbury^ 
hat  whether  the  fact  be  so  or  not,  was  not  proved,  and  even  if 
it  had  been,  the  complainants  would  have  had  but  eight  cases 
to  establish  the  existence  of  this  alleged  custom. 

In  opposition  to  the  cases  relied  on  by  the  plaintiffs  to  prove 
this  custom,  the  defendant  produced  a  number,  in  which  the 
surplus  land  was  paid  for  at  a  much  higher  price  than  for  the 
quantity  granted,  and  amongst  these,  eight  of  them  are  stated 
expressly  to  lie  within  the  manor.  These  are  quite  sufficient  to 
d^fbat  the  alleged  custom,  as  applicable  to  manor  lands;  and 
they  leave  the  Court  necessarily  to  draw  the  conclusion,  that  in 
the  few  instances  in  which  it  appears,  that  the  quantity  sur- 
veyed  was  disregarded,  the  proprietaries  did  so  fW>m  mere  fr« 
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TOUT,  or  from  other  considenitioiifl,  wtdch  it  b  mpoanble  at 
this  remote  period  for  ns  to  penetrate. 

To  establish  a  castom,  so  fall  of  absnrditj,  becaase  so  iocon* 
sistent  with  anj  imaginable  motive  which  coqM  inf  ocnce  the 
proprietaries  to  withdraw  certain  portions  of  land  from  the 
public  stock,  and  appropriate  them  to  their  private  use,  die  evi- 
dence oaght  to  be  clear,  strong  and  aniform. 

The  settlement  of  the  lands  sorroonding  these  reserves, 
ooold  not  fiul  in  a  short  time  to  enhance  the  price  of  the  latter, 
Imd  consequently  increase  tiie  value  of  the  reserves  of  the  pro- 
prietaries. Partial  settlements  within  the  manors,  would  tend 
still  fiirther  to  produce  this  effect:  but  if  a  license  to  make 
such  setdements,  however  limited  in  its  extent,  so  as  to  meet 
the  calculations  of  the  proprietaries,  could  have  authorised  an 
extension  of  the  privilege  at  the  will  of  the  grantee,  it  is 
most  obvious,  that  such  reserves  would  be  merely  nominal,  or 
that  the  proprietaries  would  be  deprived  of  all  the  advantages  to 
which  they  were  entitled,  of  permitting  for  their  own  advantage, 
partial   settlements,  within  their  manors. 

Second.  Abatement  of  interest. 

First  On  account  of  the  inroads  of  the  borderers  claiming 
under  Maryland. 

Candour,  we  think,  must  admit,  that  there  is  not  such  evi- 
dence laid  beforo  the  Court,  as  would  warrant  us  in  deciding 
upon  any  general  principle,  that  this  claim  ought  to  be  allowed. 
That  an  irregular  and  partial  state  of  hostility  existed  at  cer- 
tain periods,  and  to  a  limited  extent,  between  the  settiers  under 
the  two  proprietary  governors  of  Pennsylvania  and  Maryland, 
is  a  matter  of  general  history;  but  that  any  one  of  the  persons 
under  whom  these  complainants  claim,  was  at  any  period  dis- 
turbed or  driven  from  his  farm,  is  not  proved,  or  even  asserted. 
&ven  if  it  were  proved,  that  one  or  more  of  them  had  been  so 
disturbed,  how  could  such  a  case  influence  any  other  to  which 
similar  proof  did  not  apply* 

We  think  that  the  reasons  uiged  by  Mr.  Thomas  Pens 
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in  Ms  letter  to  Mn  Peters,  of  the  l£th  oF  FebHiary,  176% 
against  this  claim,  are  replete  with  so  mach  good  sense,  that 
we  hesitate  not  to  adopt  them*  After  consenting,  oimously  as 
a  matter  of  favour,  to  abate  interest  and  quit  rents  due  upon  the 
Jimds  which  Mr.  Peters  had  purchased  from  improvers  within 
the  manor,  from  the  year  1755,  when  the  devastations  com* 
menced,  to  the  year  1762,  he  observes  **  with  regard  to  other 
'*  people,  we  propose  to  forgive  interest  and  qait  rents  to  such 
**  as  have  been  disturbed  and  obliged  to  go  off  their  plantations 
**  or  have  had  their  cattle  killed,  or  their  houses,  or  out-houses 
^1>urmed,  from  that  time  to  the  time  when  they  might  return  in 
*'  safety;  but  not  to  ttie  settlers  in  general,  many  of  whom  kept 
*'  their  settlements,  and  by  their  situations  have  got  estates,  hav- 
**  tng  sold  the  produce  of  their  plantations  and  let  their  waggons 
"  at  great  prices.''  For  what  reasons  he  charged  quit  rents  and 
interest,  from  a  period  subsequent  to  the  grant  of  title,  it  is  im- 
possible for  this  Court  to  conjecture;  possibly  there  may  have 
been  circumstances  of  equity,  known  to  the  proprietary,  which 
induced  him  to  grant  the  indulgence.  Those  persons  may  have 
been  disturbed  in  their  possessions,  by  the  Maryland  intruders, 
and  may  have  sustained  losses,  so  as  to  bring  their  cases  within 
the  terms  of  the  indulgence  held  out  in  the  above  letter.  It  may 
have  be^  granted  in  consideration  of  the  payment  of  the  prin- 
cipal, at  the  particular  period  when  it  was  received,  and  without 
exposing  him  to  the  trouble  and  expense  of  law  suits.  But  these 
abatements  were  irregular  in  their  extent,  and  prove  that  no 
usage  on  the  subject  existed,  and  that  no  general  principle  was 
established  applicable  to  all  cases.  Sorely  die  present  com- 
plainants, upon  the  mere  ground  of  a  favour,  come  with  a  bad 
grace  into  a  court  of  equity,  to  ask  an  extension  of  it  to  them. 

The  second  claim  is  of  an  abatement  of  interest  during  the 
revolutionary  and  late  war. 

This  question  has  never  been  decided,  it  is  believed,  in  the 
Supreme  Court  of  the  United  States.  We  know  not  what  have 
been  the  decisions  in  the  different  Circuit  Courts,  and  in  the 
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State  Courts*  Bot  kamg  ftcceaa  to  any  of  the  ordinny  neana 
of  inforvMitioD,  except  aaeh  as  the  Pennsytyaaia  and  Vii^oia 
reports  fwmish.  fai  those  states*  the  law  seeofts  to  he  settled, 
that  where  the  oreditor  was  ahsent  daruig  the  war,  aa4  had  no 
known  agent  within  fthe  United  States,  tntetsjU  during  thewatj 

should  be  dednoled* 

» 

It  would  a|ypear»  from  the  justly  celebnnted  answer  of  Mr* 
Jefferson  to  Mr.  Hastinond*  that  ftutenest  4iirii^  the  war  had 
been  diaaUowed  in  some  of  the  SIste  Courts,  and  allowed  in 
others* 

This  Court,  finding  itsdif  unshackled  by  authortties,  is  kft  to 
Ibrm  its  opinion  of  this  question  upon  geaeml  principles,  and 
we  feel  no  hesitation  »  deciding,  that  the  mere'circamstsace  of 
war  existing  between  two  nations,  is  not  a  sufficient  resoon,  for 
abating  inteiest  upon  the  debts  due  by  the  subjects  of  the  ime 
beUigerent  ito  those  of  the  other.  It  is  admitted,  that  wars  in 
their  mildest  form  are  productive  of  great  national  oilsauty  to 
both  belligerents,  and  especially  to  that  one  which  happens  ta 
be  invaded.  If  diis  were  per  se,  a  reason  for  abating  interest,  it 
would  operate  with  equal  force,  whether  the  creditor  were  a 
fellow  citi:sen  of  the  debtor,  an  enemyy  or  the  sulgect  of.  a 
foreigD  fiieadljr  govermnent. 

A  prohibition  of  all  intercourse  with  an  enemy,  during  the 
war,  and  the  legal  consequence  resulting  thereirom,  as  it  res- 
pects debtors  on  either  side,  furnish  a  sound,  if  not  in  all  in-* 
stances,  a  jast  reason  for  the  abatement  of  interest,  until  the 
return  of  peace.  As  a  general  rule,  it  may  safely  bo  laid  down, 
that  wherever  the  law  prohtt>it8  the  payment  of  the  principal, 
interest  during  the  eustence  of  the  prohibition  is  not  demand- 
able;  and  no  reason  is  perceived,  why  the  rule  should  not  be  the 
same  in  courts  of  equity,  as  in  courts  of  law.  But,  the  rule  can 
never  apply  in  cases  where  the  creditor,  although  a  subject  of 
the  enemy,  remains  in  the  country  of  the  debtor,  in*  has  a  known 
agent  there,  authorised  to  receive  the  debt;  because  the  pay- 
ment to  such  creditor  or  Us  agent,  could  in  no  respect  be  con- 
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•trued  into  a  violation  of  the  dnties  imposed  bj  a  stale  of  war, 
npcm  the  debtor.  The  payment  in  such  cases  is  net  made  to  an 
enemjy  and  it  is  no  objectisD*  that  the  agent  may  possibly  remit 
the  money  to  his  prsncipal;  if  he  should  do  so»  the  offiHice  is  im- 
patabic  to  him»  and  not  to  tiie  person  paying  him  the  money. 

As  the  evidence  upon  the  point  to  which  the  exception  to  the 
general  rule  appHes»  was  not  as  full  as  it  ought  to  have  been, 
and  pissibly  is  susceptible  of  being  made,  the  parties  on  each 
side  will  have  an  opportunity  before  .the  auditor,  to  produce 
evidence  to  show,  urhether  during  the  revolutionary  and  the  late 
war,  or  for  any  and  what  part  thereof,  the  proprietaries  had  in 
the  United  States,  a  known  agent,  or  agents,  authorised  to  re- 
ceive the  purchase  money  and  quit  rents,  due  to  them  from  the 
compiainantB. 

The  Court,  in  giving  the  above  opinion,  has  taken  no  notice 
of  the  agreement  of  compromise,  offered  by  the  defendants  to 
the  complainants  in  1804,  because  then,  and  even  at  the  hearing 
of  the  cause,  it  was  rejected. 

Dnoaxs. 

This  cause  came  on  to  be  heard,  at  the  last  session  of  the 
Court,  upon  the  bill,  answer,  replication  and  exhibits,  and  the 
oral  examination  of  witnesses,  and  was  then  argued  by  counsel; 
whereupon  the  Court  having  taken  time  to  consider  of  the 
same,  are  of  opinion: 

First  Tliat  Peter  Springle,  and  such  of  the  complainants  as 
claim  under  licenses  issued  by  Samuel  Blunston,  whose  surveys 
have  been  accepted^  are  entitled  to  conveyances,  for  the  quan- 
tity of  land  mentioned  in  their  licenses,  upon  their  paying 
therefor  the  principal  sum  due  by  the  terms  of  the  license  or 
warrant,  with  interest  and  quit  rents  from  the  date  of  the  li- 
cense, subject,  as  to  the  interest,  to  the  decision  which  the 
Court  may  hereafter  make  on  that  subject 

Second.  Geoi^e  Beard,  (in  case  his  title  should  be  regularly 
deduced  down  to  him,)  Caleb  Kirk,  and  such  of  the  complain- 
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ants  as  claim  under  licenses  or  grants  from  llionias  Penn,  in 
1736,  or  whose  warrants  express  that  the  land  is  to  be  within 
ithe  manor  of  8pringetri>urj»  or  who  claim  under  warrants  to 
agree,  are  entitled  to  conveyances  of  the  quantity  of  lattd  men- 
tioned in  their  respective  grants,  licenses  or  warrants,  on  the 
payment  of  the  sum  mentioned  in  the  same,  with  interest  and 
quit  rents  from  the  date  of  the  said  grant,  licenses  or  warrants^ 
subject,  as  to  the  interest,  as  in  the  preceding  case. 

Third.  Such  of  the  complainants  as  do  not  come  widiin  tke 
above  description,  have  no  equity,  and  the  bill  as  to  them,  must 
be  dismissed. 

Fourth.  In  every  case  where  a  conveyance,  according  to  the 
principles  of  this  decree,  is  to  be  made,  of  the  quantity  of  land 
mentioned  in  the  warrant  or  other  evidence  of  tide,  the  sur- 
plus land  ought  always  to  be  conveyed  to  such  plaintiff,  upon 
his  paying  the  present  value  of  such  surplus,  dear  of  the  im- 
provements; the  quantity  of  su'ch  surplus  to  be  laid  off,  and  the 
said  value  to  be  ascertained,  by  commissioners  to  be  appointed 
by  the  Court,  unless  the  parties  can  agree  as  to  the  said  quan- 
tity and  value.  The  Court  reserves  the  decision  of  the  following 
point,  until  the  evidence  of  the  facts  thereupon  be  exhibited  in 
the  report  of  the  auditor  or  otherwise. 

Fifth.  It  must  appear,  whether  or  not  the  defendants  had  a 
known  agent,  authorised  to  receive  the  monies  due  by  the  com* 
plainants  or  any  of  them,  either  for  the  whole  or  any  part  of 
the  periods  during  the  existence  of  the  revolutionary  or  late 
war;  and  if  for  any  part,  what  portion  of  those  periods,  such 
agent  or  agents,  was  or  were  in  the  state  for  the  purposes  men- 
tioned. 

Whereupon,  it  is  decreed  and  ordered,  that  such  of  the  com- 
plainants, as  according  to  the  above  principles  are  entitled  to 
conveyances^  do  lay  before  the  auditor  of  this  Court,  abstracts 
of  their  respective  titles,  together  with  their  title  papers  where 
the  same  are  called  for  by  the  defendant,  or  required  by  the 
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said  auditor,  who  is  directed  to  report  the  said  titles,  or  such  of 
them  as  may  be  disputed  bj  the  defendant 

And  it  is  further  ordered  and  decreed,  that  the  said  auditor 
do  state  and  report  an  account  of  the  sums  to  be  paid  by  thd 
respectiye  complainants,  according  to  the  principles  above  laid 
down;  and  for  ascertaining  facts  material  to  the  said  account, 
either  of  the  parties  to  this  cause  are  at  liberty  to  take  affida- 
vits, upon  reasonable  notice  to  the  adverse  party,  his  attorney 
or  solicitor,  of  the  time  and  place  of  taking  the  same. 

And  it  is  further  decreed  and  ordered,  that  Edward  Craw- 
ford of  Franklin  county,  William  Graydon  of  Dauphin  county, 
John  fioyd  of  Northumberland  county,  John  Anderson  of  Bed- 
ford county,  and  Adam  Reigart  of  Lancaster  county,  or  any  three 
of  them,  do  ascertain  and  lay  oflT  the  quantity  of  surplus  land  com- 
prehended within  the  surveys  of  such  of  the  complainants,  as, 
according  to  the  principles  before  stated,  are  entitied  to  con- 
veyances, and  that  they  do  also  appraise  the  said  several  por- 
tions of  surplus  land,  according  to  their  present  value,  exclu- 
sive of  the  improvements  thereon,  and  make  report  of  the  same 
to  this  Court;  and  to  enable  the  said  commissioners  to  execute 
this  order,  8amuel  Baird  and  Peter  Spangler,  are  appointed  to 
make  the  necessary  surveys,  under  the  directions  of  the  said 
commissioners,  and  the  parties  are  authorised  to  take  affidavits, 
upon  notice,  as  aforesaid,  to  enable  the  said  commissioners  to 
perform  the  duties  assigned  them. 

Messrs.  IngersoU  and  Edward  IngersoU,  for  the  com- 
plainants. 
Messrs.  Rawle,  Binney  and  W.  Rawle  for  the  respondenti. 
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State  Department 

State  Laws 

Statutes 

Statute  of  Frauds 

Still  Tax 

Student  at  Law 

Suirar  Tax 

Safeties 


Survey 
Surveyor 

Tenant  in  Common 

Tender 

Terre  Tenants 

Title 

Treason 

Trial 

Trust  and  Trustee 

United  States 

Usage 

Variance 

Vendor  and  Vendee 

Verbal  Representations 

Verdict 

Voir  Dire 

Voluntary  Payment 

War 
Waver 
Warranty 

Warranty  in  a  Policy  of  Insur- 
ance 
Warrant  and  Survey 
Will 

Witness 
Writ  of  Error 
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PRINCIPAL  MATTBB8. 


ACTIONS. 

1.  In  •  joint  aetion  afunit  the  ■nigneet  of  a  bAnkrapt,  the  pUintUT  eannol 
recoTer  from  any  one,  nnlcM  the  ehdm  againtt  all  it  lapported  hj  e?i- 
denee.    Blight  Ta  AthUy  et  at.  16. 

3.  Jadgmenti,  1. 
a.  Alien  enemy*  S. 

4.  Qutffv,  if  a  Hut  ean  be  broaght  by  an  alien  enemj^on  a  oontraet  arising  cot 

of  a  lieenied  trade.    Crowfirdet  aU  Ta  Th$  WiUiam  Fenn,  106. 

5.  Sugar  tax,  8. 

6.  In  an  aetion  of  debt  on  a  bond,  with  a  eoHateral  eood]tio%  nothing  ean  be 

reeorered,  but  what  the  obligee  is  entitled  to  npon  a  breach  of  the  eon- 
dition.    Mauey  ti  Sehott  et  oL  IdS. 

7.  Debt,  8. 

6.  A  agrees  to  pay  a  certain  som  of  money,  or  to  do  a  eerUan  aot,  for  the 
oae  of  B  and  C— A  salt  on  this  contract  cannot  be  supported  in  the 
name  of  one  of  the  parties,  bot  all  most  join  lu  it.  The  UttUed  SuUe$ 
Ts  Xemum,  168. 

9.  Repleiin,  1. 

10.  'I'here  is  no  principle  of  lav,  which  wUI  sanctioo  an  action  by  a  creditor, 

against  the  debtor  of  his  debtor,  upon  the  groond  of  contract*  for  there 
is  no  privity  between  them.    JSng^  of  Spain  ts  OUver,  276. 

AGENT. 

1.  When  the  declarations  and  letters  of  an  agent  are  eridence.    SUg^hi  tc 

Mhley  et  aL  16. 

2.  It  is  preswig  too  hard  on  agents,  to  say  they  onght  to  have  done,  what 

those  who  were  entmsted  as  principals  in  the  same  porsoit  did  not  do. 
Ibid.  16. 
S.  Compensation  to  an  agent,  for  the  sale  and  management  of  estates,  the 
property  of  absent  proprietors.    The  Committee  of  the  Weot  Jeroejf  So- 
ciety ts  Morritf  59. 

4.  The  unauthoiised  acts  of  an  attorney  or  agent,  are  not  so  absdately  Toid, 

as  that  the  constituents  eannot  ratify  and  g|Te  them  Talidity.    Leotee  of 
Hartahom  et  at,  ts  Wright^  64. 

5.  Eridence,  17. 
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AGENT. 

6.  The  iiregplaritici  of  m  agent,  in  rdation  to  the  diipoMtkm  of  the  protiewb 

of  real  eitate  lold  by  him,  do  not  affeet  the  title  to  the  ettate,  eonvcjcd 
to  the  pareliaien.    Andrewt  et  ai  m  Solomon  et  aL  356. 

7.  If  a  tnittee,  ezceutor,  or  agent,  boy  in  debts  due  by  liis  ceotui  qtd  truot, 

tettator,  or  prineipal,  tlie  benefit  ariamg  therefrom,  beloDp  to  the  per- 
■oo  for  whom  he  aeted.    Prevoii  yt  QrtUz  et  aL  364^ 

S/Bjeetment,  4. 

9.  A  reeognition  of  the  aeti  of  an  agent,  by  liU  prineipal,  ii  eqottale&t  to  am. 
original  grant  of  authority.    Corni  etaLY%  Perm  et  aL  496. 

AFFIDAVIT. 

ETidenee,  9. 

AGREEMENT. 

1.  Anyone  bound  to  do  a  paitieolar  thing,  mnit  either  do  it,  or  offer  to  do  it. 

and,  if  no  objeetiont  are  made,  he  mutt  show  that  he  made  a  tender  in  a 

regular  manner.    BUght  ts  AMey  et  aL  16. 
%  When  the  defendants  agreed  to  pay  a  sum  of  money,  oat^of  fundi  expeoled 

to  oome  into  their  hands,  they  are  not  exeused  from  the  payment  of 

damages,  if  the  money  did  not  come  into  their  hands  by  their  own  ftniL 

UiiL  16. 

3.  After  an  agreement  to  pay  a  debt,  as  Talid  and  subsisting,  its  legality  and 

justiee  eannot  be  denied,  without  strong  and  substantial  etidenee  to  sup- 
port soeh  denial.    IbtiL  16. 

4.  Where  two  of  three  assignees  of  a  bankrupt,  enter  into  an  agreement  In 

the  aboence  of  the  third,  the  eontraet  is  not  binding  on  the  absent  aa- 
dgnee,  unless  he  had  pretiously  giTen  authority  to  make  it,  or  subttan- 
tially  reeognized  and  acknowledged  it  JIUter  among  partnera.    Brid.  16. 

5.  The  agreement  of  the  assignees  of  a  bankrupt,  to  give  a  preference  to  a 

particular  creditor,  is  not  valid,  without  the  assent  of  the  commisafaHiers, 
and  a  certain  portion  of  the  creditors.    PniL  16. 

6.  The  same  construction  will  be  given,  and  the  same  consequences  will  fol- 

low, from  Terbal  representations,  made  at  the  time  of  a  parol  agreement^ 
as,  had  they  been  inserted  in  the  agreement,  a  eoort  of  equity  would  as- 
sign to  them.    Thompoon  ts  Tod^  380. 

7.  Specific  Performance,  S,  3. 

8.  Frauds^  statute  of,  1. 

N  -  ALIEN. 

1.  Q^ere^  if  an  alien  plaintiff,  can  recover  in  ejectment,  in  the  slate  of  New 

Jersey.    Leaoor  of  Kemp  ts  XermeAf,  30. 
3.  Alien  enemy,  1, 8,  3, 4. 

3.  Under  the  act  of  Congress,  of  April  14, 1802,  the  registry  of  aliens,  requir- 

ed by  the  second  section  of  the  law,  must  have  been  mode  fire  ycara 
before  the  application  for  naturalisation.    Anonymout^  AST, 

4.  The  alien  must  also  prore  the  period  of  his  residence  in  the  United  States, 

and  slao  the  other  matters  required  by  the  provisions  of  the  section 
Ibid.  \S7. 

5.  Parol  evidence,  of  the  arrival  of  an  applicant  for  naturalization,  five  yean 

prior  to  the  appficatioo,  is  insoflieient.    Ibid,  457. 
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ALJEN  ENEMY. 

1.  The  general  rale  of  tlie  eommoo  law  of  EDgland  iit  that  an  alien  enemjr 
eannot  maintain  an  action  in  the  eoortf  ol  that  eoantry,  in  his  ownnamey 
daring  the  war.     Cramfird  et  aL  va  The  WUUam  Peim^  106. 

9.  A  person,  beneficially  interested  in  a  8uit»  if  an  alien  enemy,  eannot  support 
the  suit  in  the  name  of  his  trastee,  vhois  not  an  alien.    Ifud  100. 

$.  Enemy  interest,  will  not  defeat  a  suit  brought  on  a  eontraet  arising  oat  of 
a  licensed  trade.    Ibid,  106. 

i.  The  rules  of  the  common  law,  in  eases  of  alien  enemj,  do  not  apply  in  the 
aame  rigor,  in  eoarts  acting  under  the  general  law  of  nations.  IM,  106. 

5«  Actions,  4. 

6.  Powers  of  the  president  of  the  United  States,  under  the  act  of  Coogresi^ 

relative  to  alien  memies.    LockingUin  w%  Smithy  466. 

7.  That  act,  haring  authorised  the  prt^sident  of  the  United  States  to  direct 

the  confinement  of  alien  enemies,  those  powers,  necessarily,  conferred 
all  the  means  for  enforcing  such  ordera  as  he  might  give  in  relation  to 
•  their  execution.    Ibid,  466. 

8.  Marshal,  6. 

AMENDMENT. 

1.  After  a  nonsuit  in  consequence  of  a  ndtnomer  of  the  defendant  in  the 
decbuiition,  the  Court  allowed  the  plaintiff  to  amend  his  declaration,  qq 
payment  of  costs.     Craig"  ts  EUtha  Bnrwn^  130. 

SL  After  judgment  for  the  defendant,  in  a  demurrer  to  a  replication  which 
the  Court  adjudged  bad  for  duplicity,  the  pbuntiff  was,  on  motion,  per- 
mitted to  amend  his  pleadings.  Crtdg  ts  Brvmny  443.  Morrison  ta 
Rvwan^  489. 

ARREST. 

1.  An  arrest  cannot  be  made  of  a  person  attendbg  the  eoort,  aa  a  puiy,  or  as 

a  witness.    BHghft  Exeeuier  ts  Aahlejft  ^l* 
S.  Contempt  of  court,  1.  2. 

ASSIGNEES. 

Agreement,  4. 

ATTACHMENT. 

See  Foreign  Attachment 

ATTAINDER. 

Construction  of  the  act  of  the  legislature  of  New  Jersey,  relatife  to  the 
sales  of  the  estate  of  persons  attainted  of  treason.  Beachp  Executor ^ 
▼s  WoodhuO,  8. 

ATTORNEY. 

1.  After  a  general  appearance  by  an  attorney,  for  both'the  defendants,  who 
were  partners,  and  the  pleadings  entered  by  him  in  the  name  of  both, 
one  of  the  defendants  cannot  plead  that  he  was  not  served  with  process, 
and  iMd  not  appeared  in  the  suit    Field  ts  Gibbo  et  aL  155. 

3.  An  attorney  is  answerable,  in  damages,  to  a  party,  if  without  his  authority 
he  appears  to  a  suit  against  him.    Ibid,  455. 
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AUCTIONEER. 

>  Evideiiee,-aS. 


AUDITA 

I.  Tbit  i»the  proper  remedy,  for  a  penoo  whose  I&ndi  are  equally  reipoB- 
■Ible  with  othera,  aiider  a  judgment,  to  obtain  nn  equal  edotribution  ta 
tatiify  the  jndgmeDt  from  the  other  hmdi.    WUboh  vt.lTitftHiy  909. 

BAIL. 

1.  MalioMMu  proeceotioD,  1,  %  3. 

9.  Evidence,  OQ  vbieh  the  Coort  will  dbeharge^m  eosBon  bail,  <nght  aottp 

beoradeabtfolBalnre.    Craigr  w  Brtfrnn^  SSi, 
9.  IntolTent  Uwa. 
4.  Omdbiob  BaiL 

BANKRUPT  AND  BANKRUFTCY. 

1*  Api^eetBeot,  4^  5« 
3.  Bvirienee,  8. 

8.  A  debt  eontneted  in  one  eonntrj,  cannot  be  diMhaigedl  b/  the  baDkmpt 
lavcof  another ooontry.    Oreen  ti  Sanmeni9t  74. 

BILLS  OF  EXCHANGE. 

I.  Dedaration,  3. 

2L  The  bill  wai  drawn  bj  the  defendant,  at  New  Orieana,  on  Philadelphia,  in 
&voar  of  the  piaintiil^  and  waa  bj  him  indorsed,  in  foil,  to  a  thhtl  per- 
aoQ,  and  had  been  regolarlj  proteated  for  non-acceptance  and  n«n-p^- 
ment;  but  no  notice  of  the  diahononr  of  the  bill  waa  prQired  to  have  been 
given  to  the  drawer.  The  indoiaement,  being  in  fall,  cannot  be  ati'nek 
cot  afc  the  time  of  trial.  The  want  of  notioe  destroy  the  plaiBtiff'arii^ 
to  recorer  from  the  defendant    Crmgr  Ta  Brtnm,  171. 

%  An  action  for  money  had  and  received,  or  monej  paid,  will  not  lie  by  the 
acceptor  of  a  bUl  of  exchange,  who  haa  not  pud  the  aame.  Parher  et  oL 
va  The  United  Statei,  f  GS. 

3.  The  acceptor  of  a  bill  of  exchange,  who,  at  the  time  of  the  anceptance, 

had  no  funds  in  his  hands  bekmging  to  the  drawer,  althoogh  he  has  not 
paid  the  bill,  may  sac  the  drawer,  if  he  has  done  something  -eqohraleat 
to  payment;  as  if  he  is  in  confinement,  under  a  capioM  ad  mUiifit 
dum,  at  the  soit  of  the  holder,  /but  S68. 

4.  As  to  the  right  of  the  acceptor  of  a  bill  of  exchange  to  sue.  Hid. 

5.  In  an  action  on  the  case,  to  recover  the  amount  of  an  accepted  biH  of  ex- 

change, brooght.by  the  payees,  who  were  indorsers  on  this  bill,  tiic da- 
mages and  costs  of  the  suit,  which  had  been  recovered  from  thena,  can. 
not  be  recovered  against  the  indorsee,  there  being  no  mon^  aaonlin 
the  deehtfation.    £hig^  etal.'n  PkOkp^f  35a 

BOARD  OF  PROPERTY. 

1.  Evidence,  86. 

8.  Title,  1. 

3.  The  proceedings  of  the  Board  of  Property,  directing  a  tnrvey  of  ecitaia 

districts,  and  the  survey  and  plot  returned  thereon,  is  noi  cthJanse. 

Ze«jM  of  QriJUth  vs  TVmciMaiMer,  418. 

0) 
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BONDS. 

1.  WhMi  ft  bond  b  taken  under  a  itatnte,  it  onglit  to  ooniBrm  in  sobstanee 
to  the  reqioiiitiQnt  of  the  law,  and  if  it  goes  beyond  it,  it  is  Toiil,  m>  far 
at  it  execeda  thoee  raqnlatkini.    Jtrm$tnng^  et  al,  i%  Tk$  Onited 

t.  Soreties,  1. 

3.  Sugar  tax,  S. 

4.  Aetiooa.  4. 

5.  Deelaratioo*  5,  6. 

6.  It  it  not  a  breaeh  of  tlio  eondition  of  abtmdt  given  to  the  United  States  for 

the  rt'p^rmeni  of  oMiney  whieli  might  be  advtnced,  that  the  offieer  of 
the  UiUted  Statet,  to  whom  the  bond  wat  glTen*  hat  accepted  but  haa 
n0t  paid  oidor*  drawn  npen  him  by  the  persona  to  wliom«  by  the  terms 
of  the  eonditioOf  the  adraaees  were  to  be  made.  Parker  etal  t9  The 
UnUed  Staue^^sa. 

BOTTOMRY  BONDS. 

A  bottotery  bond,  giiwn  ibr  the  repain  of  a  teasel  wUeh  had  been  em- 
ployed at  a  eartel  Ifi  an  enemy's  port,  may  be  enforeed  by  the  admiral^ 
powers  of  the  IMstrlet  Conrt  of  the  United  States,  notwithstanding  the 
eontraet  of  hypotheeation  was  entered  into  with  an  alien  enemy.  Crov- 
firdet  aL  vs  The  WUHamFimmt  106. 

BOUNDARY. 

1.  A  Water  eoorse  is  the  safest  boundaiy  of  resi  estate,  as  it  is  a  natural 

boandary,  Leuee  efEarUhwm  rt  Wright,  64. 
S.  Lands,  10^  11, 1^  IS. 

BREACH  OF  THE  PEACE. 

DriTing  a  carriage,  throngh  the  streets  of  a  populous  eity,  in  soeh  a  man* 
ner  as  to  endanger  the  safety  of  the  inhabitaots,  is  an  indietable  offenee 
at  common  law,  and  amoants  to  a  breach  of  the  peace.  The  United 
Statee  va  John  Bartf  990. 

BRINGING  MONEY  INTO  COURT. 

Execution,  3. 

BROKER. 

ETidence«  49. 

CANTON  CONTRACTS. 

1.  See  GJ^msvs  Ceruequa,  85.,  ffiOaqfe  et  al,i%  Cetuegtia,  178. 8S5. 903., 

Teuqua  ▼#  Mseen  and  WaUeer,  8S1. 
9.  Usage,  1, «,  S,  4 

CARTEL  VESSELS. 

1.  Nature,  character,  and  privileges  of  a  eartel  ressel,  and  of  the  persons  eon- 
cemed  in  her  navigation.  Cranoford  vs  The  ffWiam  Petm,  106. 

3.  All  eontraou  made  for  equipping  and  fitting  a  cartel,  are  to  be  eonsideftd 
as  eontraou  made  between  friends,  and  ought  to  be  calbreed  in  triba- 
nals  baTing  jorisdieCiaB  thereof.  Ibid.  106. 

3  Y 
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CAUSES. 

PennsjlTuia^  1. 

CESTUI  QUI  TRUST. 

See  trasti  and  tnutee,  6,  7,8,  11. 

CHANCERY  PRACTICE. 

1.  If  the  oomplamant  in  a  bill  in  ehaneery,  does  not  file  agenend  replicataon 
to  the  answer  of  the  defendant,  the  answer  is  to  be  taken  as  tiiie»  and 
no  eTidenee  can  be  given,  bf  the  eomplaiBant^  toeontradiBt  it.  Peiree 
▼B  H'ett't  Executan,  351. 

3.  After  a  eanse  was  set  down  for  henring,  on  btti  and  answer,  and  a  referenee 
to  the  anditor,  the  plaintiff  was  allowed  to  file  a  general  replieation. 
JUd,  351. 

3.  Where  the  original  bill  eontaSns  no  aUegatums  against  the  defiendants,  who 

have  nevertheless  answered  the  bill,  they  having  been  made  parties  bj 
permissiMi  of  the  Goart»  gsren  to  the  eomplainant,  bnt  who  did  not  file  an 
amended  bill,  i^  even  a  proper  ease  for  the  interferenee  of  a  coort  of 
eqoitj  were  made  ont,  the  Coort  woold  be  eompelled  to  dismiss  the  bill, 
as  against  these  defendants.    Jtndrew  etoLr^  Sotmntn  ei  aL  356. 

4.  If  the  agreement,  admitted  by  the  answer,  differs  from  that  stated  in  the 

bill,  the  plaintiff  cannot  have  a  decree,  unless  he  prove  the  eontiaet 
aUwide.    Thompmm  vs  Tod,  38a 

5.  The  general  nde  is,  that  if  the  defendant  to  a  bill  in  equity,  answer  to  the 

same  matter  whioh  is  oovered  by  his  plea,  and  whioh,  by  his  plea,  he 
eontends  he  is  not  bound  to  answer,  the  latter  overrules  the  former. 
Ferguson  vs  O^Barra,  493. 

6.  If  the  plea  is  only  to  some  part  of  the  hill,  the  defendant  must  answer  to 

the  residue,  unless  the  matter  be  proper  for  a  demuirer.    lUd,  493. 

CITIZENS. 

See  Jttsisdiction,  4. 

CITY  OF  PHILADELPHIA. 

Laws  of  the  United  States,  1. 

CLERK  OF  THE  COURT. 

Costs,  1. 

COLLECTOR. 

1.  Sureties,  1. 

S.  Unless  a  manifest  of  the  cargo  on  board  of  a  vessel,  about  to  depart  fitmi 
a  port  in  the  United  States,  for  a'  foreign  port,  be  s  wora  to  and  delivered, 
or  ten4.ered  to  the  collector  of  the  port,  by  the  nuuter  wpenon  having- 
command  of  the  vetoel,  the  collector  is  not  bound  to  deliver  a  elearmee 
for  such  vessel.    jBaa  etoL'n  Steel,  406. 

COMMISSION. 

1.  Interrogatories,  1. 

2.  It  is  no  objecUoii  to  a  deposition,  taken  widar  a  commMba  to  HoUand, 
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COMMISSION. 

tiiftt  it  U  in  the  Engfiah  lingiuigey  the  eonnnisaonan  befiore  whom  it 
WM  taken  being  Datehmen,  and  not  atating  they  had  the  aiiiatanee  of 
an  interpreter.  Gftipma  vt  C^naequot  86. 
S,  Nor  is  it  an  objeetion  to  the  evidenee^  taken  under  n  commisaon,  that 
the  erois  interrogatories  were  not  pat  to  eaeh  witness,  immediately 
after  he  had  answered  the  ohaef  interrogatories,  but  that  they  were 
put  to  him  after  all  the  ehief  interrogatories  were  pot  to  all  the  wit- 
nesses.   Ibid,  86. 

4.  A  fiommission  is  not  defeetive,  beoause  the  oommisaoners  and  their  clerk 

were  not  sworn.    lUd.  86. 

5.  Those  who  ezeeute  a  eonunission  are  appointed  by  the  Court,  and  al- 

though they  may  be  nominated  by  the  parties,  they  are  not  their  agenti. 
/Aid:  86. 

6.  Letters  rogatory,  1. 

7.  If  aHthe  intetrogatories  whieh  aeeompany  a  commission,  are  substantially 

although  not  formally  answered,  itis  suffioient,  and  this  privilege  applies 
as  well  to  letUrt  rtig^atonf,  as  to  answers  under  a  eommission.  MiwtK 
TS  The  United  StateM^  S85. 

8.  The  testimony  of  witnesses,  taken  under  a  oommitsion  directed  to  Jhe 

persons  or  any  one  of  them,  cannot  be  read  in  evidence,  if  another  per- 
son than  a  commissioner,  and  who  is  not  named  in  the  commission, 
assisted  in  taking  the  examinations  of  the  witnesses.  WilSnga  et  al,  ts 
CentequOf  902. 

COMMON  BAIL. 

1  The  Circuit  Court  will  discharge  on  common  ba3,  a  defendant,  who  has 
been  arrested  for  a  debt  contracted  in  the  State  in  which  he  has,  sub- 
sequent to  its  commencement,  been  discharged  by  the  iniolf  ent  laws 
of  the  Sute.    Head  ts  Chapman,  404w 

3.  When  a  capiat  has  been  issued  against  a  person,  who  has  been  discharged 
from  the  debt  for  which  it  has  been  brought  by  the  insolvent  laws  of  the 
State  in  which  it  was  contracted,  the  Court  will  not  quash  the  writ,  but 
•    will  discbarge  the  defendant  on  common  bail.    Ibid.  404. 

3.  On  a  role  to  show  cause,  why  the  defendant  should  not  be  discharged  on 

common  bail,  he  having  been  discharged  under  the  insolvent  laws  of 
Pennsylvania,  evidence  to  show  that  the  discharge  had  been  frandu- 
lently  obtained,  cannot  be  giTon.    Campbell  et  oL  ts  Claudiue^  484. 

4.  When  the  debt  has  been  contracted  and  made  payable  out  of  the  State, 

the  Circuit  Court  will  not  discharge  on  common  bail,  a  defendant  ar- 
rested for  such  debt,  notwithstanding  his  discbarge  by  the  insolvent 
laws  of  the  State,  in  which  such  action  was  brought.    Ibid.  484. 

CONCLUSIVENESS  OF  JUDGMENTS. 

Judgment,  1,  SL 

CONFINING  THE  MASTER  OF  A  VESSEL. 

1.  Evidence,  90. 

S.ReTolt,  1. 

3.  Any  confinilig  of  the  master  of  a  ship,  either  by  foree  or  intimidation,  is  a 

confinement  within  the  meaning  of  the  act  of  Congress.    The  United 

Statp9  yn  Sharp,  118. 
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CONFINING  THE  MASTER  OF  A  VESSEL. 

A»  One  who  joiiK  in  the  gmeral  wmaplrmy,  tuA  b>  hit  firtteiioe  eooBte- 

aanaet  actt  of  vMnee^  aad  who  dott  not  iadiTidaally  oae  forec  or 

threaUy  to  eompd  the  maitor  to  resign  the  eomaumd  of  fait  veMel,  h 

guilty  of  the  offenee  of  ctft/fin^  tke  matter,  UniUd  Statet  vb  8kar^  1 1 8. 

S.  If  the  iBMter  of  e  tcmoI  b  ratrained  from  performing  the  dnties  of  hb 

•tetlon,  by  oieh  motinoiw  ooDdaat  of  the  erqw,  u  voold  remooebly  in* 

timidite  a  firm  men,  thii  it  e  eonfineroent,  within  tlie  meanlDg  of  the  not 

of  Congma.  The  matter  going  armed  to  ercry  pert  of  the  Teaiel,  if  it 

It  neeettary  for  hit  tafety  tiiat  he  dionld  to  proteet  himiel^  doea  not 

alter  the  oate.    The  Umied  Statet  Tt  Bladen,  S18. 

f .  Seising  the  perton  of  the  matter,  altlioagh  the  restraint  he  hot  momcn- 

,  tary,  it  a  cen/Snemeni  prohibited  by  the  law,  and  tneh  eoodoet  it  not  ex- 

euted  or  jottified  by  a  preTioat  battery  on  the  teamen,  wbote  dnty  it 

wat  to  liaYe  obeyed  the  command  of  the  oaptain,  enforoed  by  neh  botp 

tery.    /M.Sld. 

CONSTABLE. 

A  eonatablea  withont  a  warrant,  it  authorited  to  preTont  a  breaoh  of  the 
peaee,  by  driving  a  earriage  through  the  ttreeU  of  a  populout  eity,  at 
tueh  a  rate  at  to  endanger  the  tafety  of  the  iniiabitantt.  TJie  UnUed 
Statet  Ti  Hart,  390. 

CONSTITUTION  OF  THE  UNITED  STATES. 

1.  There  it  nothing  in  the  eoottitution  of  the  United  States  which  Ibrbidt 
Congrett  to  patt  lawt  violating  the  obligation  of  contract^  although 
tueh  a  power  it  denied  to  the  ttatet.    Eiwmt  va  Eaten,  5SS. 

tt.  The  laws  ot  Congrett,  made  in  purtuanee  of  the  oontUtution  of  the  United 
Statet  are  the  tnpreme  lawt  of  the  land,  any  thing  in  the  eonttitntion 
or  lawt  of  any  State  notwithttaodiog.  The  United  Statet  vt  Jekn  Hart, 
390» 

CONTINUANCE. 

1.  What  it,  and  what  It  not,  good  ground  for  an  appKeation  liir  a  oontinu- 
ance  of  a  eante.    The  JRn^  of  Spain  vt  OHver,  SI7. 

S.  The  continuance  of  a  caote,  bj  content,  or  by  order  of  the  Conrt,  while  it 
it  under  a  rale  for  trid  or  non  proe,  doet  not  ditcharge  the  rale;  and 
ouch  a  role  continoet,  until  it  it  ezpret«ly  ditoharged.    Ibid.  SI  7. 

9.  If  a  cause  be  continaed  from  lime  to  time  by  content,  it  it  the  duly  of  the 
paftiet  to  be  readj  for  trial  at  any  tubtequent  time,  and  notbe  of  an  in- 
tention  to  try  the  eauac,  b  not  necestary  from  either  party.    Rid.  817. 

CONSTRUCTION,  OF  STATUTES. 

1.  Conttraetion  of  the  treason  Uws  of  New  Jersey,  of  1778  and  17S5.  Let- 
see  efKemp  vs  Kennetbf,  30. 

8.  Constractioii  of  the  twenty-aetenth,  twenty<«ighth  and  fiftieth  sections 

of  the  bw  of  the  United  Sutet,  entitled  **  an  act  to  rcgubte  the  collee- 
<<tion  of  duties  on  impost  and  tonnage."  The  United  Statet  st  The 
Virgin^  7.    Same  ts  The  Hunter,  10.  iSkime  vs  Brant  et  oL  14. 

9,  The  prohibitions  of  this  act,  do  not  extend  to  a  case  where  merchandixe 

hat  been  taken  out  of  a  vettel,  more  than  four  lei^ea  at  tea.  The  Uni' 
ted  Statet  yt  TheHwiter,  10. 


INMOL  541 

CONSTRUCTION  OF  STATUTES. 

4.  When  the  intention  of  the  Legiiletare,  hf  the  words  of  a  italiite  it  im- 

prohebley  the  Coort  will  pve  a  eonitfiietioii  to  the  lav,    TheJTiUted 
Stain  ynThgBmter^lik 

5.  Confining  the  matter  of  a  veitel.  S,  4h 

6.  RtfTolt,  1. 

7.  CoBttraetionof  the  aetof  Gongrett  of  94th  of  May,  1790«  entitled  <*  an  aet 

"  to  preterihe  the  mode  in  which  the  pnblio  aeti»  reeordt  and  jndidal 
**  prooeedingi  in  eaeh  ttate*  ihali  he  authenticatedy  to  ai  to  take  efTeet 
«<tn  any  other  ttate."    Field ?•  GiMi et  oL  155.  Crais^ ti  Brtrrnn^  S58. 
a«  1  intiilationf  i* 

9.  The  nilet  fat  the  eenitmetkm  of  «tatatet»  are  the  tame  in  eooitt  of  law, 

at  in  oourtt  of  equitj.    JLnme^fTalbtt  ft  Simpmn^  18f. 

10.  Fcreign  lawt,  1. 

11.  Conttmetion  of  the  aeU  of  Coogreit,  of  July  5th  UlS,  and  January  97th 

1815.    Pervt  etoLi*  The  United  State;  856. 
19.  Mail  carrier*  1. 
13.  Conttmecioo  of  the  act  of  Congrtai^  relatife  to  alien  enemiea.    Men 

Enemiet,  G,  7.  JwUdartf^  1.    Frendent  if  the  United  State9,  1,  9, 

9,  4y  5.    Mxnhalg  5,  6. 
li.Crimcay4k5. 


CONTEMPT  OF  COURT. 

1.  It  it  not  a  contempt  of  coort,  to  terre  a  perton  with  a  lommont  while  at- 
tending at  the  plaee  where  the  coort  it  held*  at  a  party  in  acaoteor  ata 
witnctt.  BUghfe  Executen  vt  Fieher  et  oL  41. 

9.  It  it  a  contempt  of  court,  to  terve  procettycither  of  tommont  or  capiat,  in 
the  tetnal  or  conttiutti? e  pretence  of  the  court    Ibid.  41. 

CONTRACTS. 

1.  The  law  of  the  cooatry  where  the  contract  it  made,  it  the  law  of  the  coo- 
tract  whcrcTer  performance  it  demanded,  and  the  mme  law  which 
createt  the  charge,  will  be  regarded,  if  it  operate  a  ditciiarge  of  the  con- 
tract   Oreen  Tt  Sanmente,  74. 

3.,When  a  contract  it  in  writing,  confermtioot  prerioot  to  and  leadbg  to  it, 
cannot  be  giTcn  in  endenee.    OHpin»  vt  Ceneequa^  85. 

3.  It  it  no  exeote  for  the  non-pexformanceof  a  contract,  to  deliyer,  **  prime** 

"fint  chop"  teat,  that  the  teaton  of  the  year,  when  the  teat  were  to 
have  been  delirered,  wat  anfavoorable  tothe  bett  teat  being  at  market 
Ibid,M, 

4.  Cartel  Tcttelt,  9. 

5.  Seameni^  wagct,  4. 

6.  Where  the  defendant  contracted  to  defiver  teat  at  Canton,  of  the  firtt 

quality,  he  b  not  ezcnted  from  performing  the  contract,  by  thowmg 
that  no  toch  teat  could  be  obtained  at  the  market  He  it  antweraUe  in 
damaget  for  a  breach  of  hit  agreement    Tnuqua  vt  JVCrtn  et  aL  991. 

7.  The  defendant  contracted  to  deliyer  a  certain  number  of  boxet  of  teat,  of 

&^  chop,  at  itipulated  pricei;  a  tubtequent  agreement  to  dimbith  the 
quantity  and  the  price,  doet  not  exeote  hit  noUting  the  contract  at  to 
the  quality.    /Kd991. 

8.  What  b  the  law  at  to  the  retdnding  eontneti.  Parker  etaim  The  Unt" 

ted  Stout,  969. 
9.8atiifactk»,9,  & 


542  INDEX. 

CONTRACTS. 

la  Warnuty,  1,9,3, 

11.  Gonstilntion  of  the  United  States. 

18.  A  eontnetof  intnmieey  made  on  a  TOfage  which  is  opposed  to  the  eom- 

mony  statate,  or  maritime  laws  of  the  ooontiy,  where  it  is  made,  is  irdd. 

Craig'  ts  The  United  Statet  Luurmnce  Company^  410. 

COPY. 

BYidenee,  18. 

COBPORATION  OF  PHILADELPHIA. 

If  the  ordinanoes  of  the  eitj  of  Philadelphia,  are  in  eoUinon  with  an  aet  of 
Congress,  the  former  mnit  gi? e  way.  The  United  States  ts  Jehn  Hart, 
390. 

COSTS. 

1.  Endenoe»  47. 

S.  The  olerk  of  the  court  is  a  competent  judge  of  the  amount  of  eosts  which 
can  he  recovered  in  an  action,  and  money  paid  to  him,  is  in  the  safe 
keeping  of  the  court,  and  suhject  to  its  disposal  WUdngs  et  al,  ts  Cen- 
tegua,  301. 

3.  Pleas  and  Pleading,  5. 

COURTS. 

I.  Practice,  1,  S. 

8.  Construction  of  statutes,  4. 

3.  Jurisdiction,  1.  4. 

4.  If  a  court,  authorised  to  try  and  decide  on  such  offences,  declares  an  act  to- 

he  treason,  which  by  the  laws  constituting  the  court  is  not  such,  it  is 
error,  and  its  proceedings  may  be  reversed  by  a  superior  tribunal;  but 
this  is  not  an  usurpation  of  power.    Lessee  of  Kemp  vs  Kenn/sdjf,  30. 

5.  Contracts,  4. 

€.  On  a  judgment  obtained  in  one  state,  against  a  person  residing  in  another 
state,  who  had  no  notice  of  the  suit,  the  remedy  of  the  defendant  is  by 
application  to  the  court,  in  which  the  judgment  was  entered.  Field  vs 
GihhsetaLns, 

7.  Dismissioo  of  a  bill  in  Chancery,  1. 

8.  The  decision  of  a  court  ef  competent  jurisdiction,  directly  upon  the  same 

point,  is  conclusive,  whenever  it  may  again  come  in  question  between 
the  same  parties.    Lessee  of  Wright  vs  DehUfne,  199. 

9.  The  Court  may  give  an  opinion  on  the  weight  of  evidence,  or  they  may 

decline  so  to  doi,  and  if  the  evidence  is  doubtful,  it  is  moat  proper  to  leave 
it  to  the  jury.     Consegua  vs  FFilHngs,  S25. 

10.  Judgment,  5. 

II.  Execution,  3. 

18.  A  court  of  equity  will  not  interfere,  when  the  parties  have  a  remedy  at 
law.    Andrews  et  aL  vs  Solomon  et  aL  356. 

13.  Where  money  had  been  paid  by  an  order  of  the  District  Court,  under  a 
mistaken  construction  of  sn  aet  of  Congress,  before.a  final  order  of  the 
Circuit  Court,  in  which  the  suit  for  the  same  was  pending,  the  Circuit 
Court  granted  a  rule,  on  the  person  to  whom  the  mon.ey  had  been  paid, 
to  return  it    TTie  Ariadne,  ^SS, 
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COURTS  OF  THE  UNITED  STATES. 

1.  The  laws  of  the  lerenl  tUtes,  ai  to  rights,  faniah  ndei  of  deeiiion  for 
the  Federal  Coctrti»  under  eertam  qnalifieatioiiB,  bat  ai  to  remedieg,  they 
have  no  hindinc  authority  on  thoie  eoutfl.  Campbell  etoLft  Claudiu9p 
484. 

S.  The  eoorts  of  the  United  Statea  ha'ring  t«ivaty  at  well  ai  legal  juriidietioDy 
the  pnetiee  of  the  ooorta  of  Pennaylfania,  b  not  allowed,  whieh  permiti 
the  jury  to  find  a  eonditwnal  Terdicty  where  the  equity  of  the  ease  may 
require  it.    Cotm  et  oL  tb  Penn  et  a^  497. 

COVENANTS. 

I,  1,  «. 


GRIMES. 

1.  Seamen,  1. 
S.BcTolt,l. 

3.  Laws,  whieh  create  erimes,  oogbt  to  be  so  explieit  inthemselfes,  or  by  re- 

ference to  some  known  standard,  as  that  all  may  know  what  they  pro- 
hibit   The  United  Statet  vs  Sharp,  118. 

4.  Confining  the  master  of  a  Tossel,  S,  4^  5,  6. 

5.  Indictment,  1, 8. 

6.  It  is  an  offence  against  the  aet  of  Congress,  passed  1794^  to  concert  an  ex- 

pedition from  the  United  States,  to  commit  hostilities  against  a  power  at 
peace  with  the  United  States,  and  it  is  unimportant  that  snch  association 
origmated  beyond  sea  if  the  expedition  was  carried  on  from  hence. 
Ex  parte  ^eedham  et  aL  487. 

7.  It  is  nnimpoitant,  whether  the  persons  eooeerned  in  snch  a  purpose,  engage 

the  whole  Teasel  to  themseWeSy  or  depart  firom  the  United  States  as 
passengers.    Ibid.  487. 

CUSTOM. 

1.  Usage. 

5L.  Damages. 

d.  Custom  of  LondoOy  as  to  proceedings  by  foreign  attaehmcot,  on  property 

in  the  hands  of  the  plaintiff  in  the  attachment.    Qraighle  ts  Mitnagie 

etaL949. 

4.  Foreign  Attachment,  1,  S,  3, 4^  S,  6. 

5.  lands,  14. 

DAMAGES. 

1.  The  sales  at  Amsterdam,  of  teas  shipped  at  Canton  under  a  contrasit  that 
they  should  be  prime  teas,  compared  with  the  sales  of  similar  teas  there, 
fonish  thero/e  o/bu,  which,  in  ascertaining  the  damages  sustained  by 
the  breach  of  a  contract,  is  to  be  applied  to  the  first  cost  of  the  teas 
so  shipped  at  Canton;  but  those  sales  do  not  furnish  the  amount  of  the 
damages.  Gilpuu  ?s  Cofuequa^  86.  fViUiiigt  et  aLn  Comequog  17S. 
Ttugua  n  Mxon  et  aL  881. 

8.  No  damages  are  to  be  allowed  for  any  profit  or  gain,  the  plaintiff  might 

hare  obtained  by  exchange  or  otherwise.    Ibid,  86. 
S.  Interest  on  unliquidated  damages,  is  not  allowed.    Ibid,  86. 
4.  Attorney,  8. 
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DAMAGES. 

5.  Dtmagra  anoired  for  the  dciiferf  of  ten  hf  t  Hong  menluuiC  at  Cantoiiy 

inferior  to  those  he  eontractcd  to  tdL  f^Uing^  e#  at  tb  Contegua,  178. 

6.  Hie  •djuitment  of  a  eMm  of  damages  in  a  particniar  ease,  does  not  exelode 

a  party  from  the  benefit  of  a  general  rale  as  to  such  claims,  dilTcreat 
from  that  adopted  hi  the  partieiilar  ease.    Jbid.  17S. 

7.  Damages  for  breaeh  of  oontract*  do  not  bear  interest.    Ibid.  S94. 
S.'The  rate  of  damages  to  he  recovered  for  a  breach  of  contract,  b  a  part  of 

the  right  to  which  the  injorrd  party  is  entitled^  and  is  distinct  from  the 
remedy  for  enforcing  his  claim.  In  the  former  case,  the  kx  iod  of  the 
place  where  the  contract  b  made  or  broken  prerailia  in  the  lattcrt  the 
lex  Uti  of  the  firum  where  the  remedy  b  prorided,  operates.  Ccfue* 
911a  Ys  Willinj9,9a5. 

9.  Frandy  9, 

10.  It  b  the  doty  tS  the  jury,  who  find  in  fayoar  of  the  plamtiffin  an  aelkm 

for  a  riolatioo  of  a  patent,  granted  by  the  law  ol'  the  United  States  for  a 
new  and  osdol  discovery  or  invention,  to  find  the  actual  damages  sus- 
tained, and  the  Court  win  treble  them.    Gray  ei  aL  vs/amat,  894. 


DEBT. 

1.  A  debt  eontraeted  in  one  ooantry,  cannot  be  discharged  by  thebankmpt 
laws  of  another  coontrj.    Green  ts  SamUenttf  74. 

S.  In  an  action  of  debt*  for  a  penalty  imposed  by  a  statate,  a  aam  less  than 
the  amount  laid  in  the  declaration  nuy  ha  iccovcrad.  7^  United 
States  vs  Celt,  145. 

9.  Declaration,  5,  6. 

4.  Preference,  1,  8. 

DECLARATION. 

1.  Pleas  and  pleading,  1. 

8.  In  general,  it  is  sailicient  to  set  forth  the  grant  of  a  patent  ia  sQbataiiee  in 

the  decbration.    Tryen  ts  IfMte,  96. 

3.  In  an  action  where  the  declaratiao  stated,  that  E.  Bremn  wu  attached  to 

answer,  and  proceeded  toaUege,  the  drawing  ef  a  bill  of  exchange  bj 
£iiiha  Bmen,  evidence  of  a  bill  of  exchange,  signed  by  Elijah  Brown, 
cannot  be  given.    Craig'  ts  Brvwn,  139. 

4.  When  allowed  to  be  amended.    IHd  139. 

5.  Where  the  idecbration  demanded  90,000  doUars,  and  recited  a  ttatote 

which  authorised  the  United  States,  to  demand  a  sum  not  exceeding 
80,000  dollars,  nor  less  than  1000  dollars,  whbh  the  decbratien  averred 
the  defendant  owed,  it  was  held  good.    Tlie  United  Statee  vs  Cab,  14S. 

6.  A  declaration  m  debt,  dabaing  no  precise  sum  to  be  dne,  b  without  pre- 

cedent, bat  the  demand  of  one  som  in  the  dedaration,  does  not  prevent 
the  iiwivery  of  a  smaller  sum,  dbniidslMd  by  estrinab  elra«BSftancea. 
Rid.  145. 

7.  Mattdoos  proseeation,  8. 

•  9.  Fleas  and  pleadbg,  5.  * 

9.  If  the  dedaration  does  not  set  forth  a  proper  ease,  and  in  correct  form, 

the  defendant  may  avail  himself  of  these  defeeU  by  dbmuii^r.  Bat  If  a 
soffldent  case  be  stated,  then  it  b  beambent  on  the  pbintiff'  to  prove  it, 
and  if  he  fail  to  do  thb,  he  b  not  entitled  t»  a  verdbt.  Bae  etoLrt 
Steelf  406. 

0) 


DECLARATION. 

« 

10.  Waot  of  proper  ayerments  in  the  deelaratioD,  cannot  be  made  the  ground 

of  a  Qousuit.    Ba9  et  dU  tb  Steely  406. 

11.  The  deelaratioQ  ought  alwayi  to  show  a  title  in  the  plaintiff,  and  that 

trith  tuffieient  certaintj,  and  to  «et  forth  all  the  matters  wbieh  are  at 
iieue  in  the  action;  without  these,  the  plaintiff  lails  to  show  a  right  in 
point  of  law,  to  aak  the  court  for  judgment  in  his  favour.  Gray  et  aL  ▼■ 
Jameg,  475. 

18.  If  the  plaintiff's  title  depends  upon  the  performance  of  certain  aetSj  he 
most  affirm  the  performance  of  (hose  acts.    Ihid  476. 

13.  Where  the  declaration  described  the  plaintiffs*  improvement  in  the  words 
of  the  patent,  it  is  not  necessary  that  the  deseription  of  the  machine,  as 
stated  in  the  specification,  should  be  set  forth.  If  the  defendant  t-equire 
the  specification  in  his  defence,  he  may  hare  it  placed  on  the  record  bj 
asking  oyer  of  it.    Jbid.  476. 

DEEDS. 

1.  A  deed  of  lands,  out  of  the  possesion  of  the  grantor  at  the  time  of  its  exe- 
cution, does  not  eonvey  the  lands;  and  a  corenant  of  seizin  in  such  deed, 
is  not  broken,  as  to  the  lands  which  were  out  of  the  possession  of  the 
gcantor  at  that  time.  ''  Mw  Jeney,  Lessee  of  lltomas  \s  Perry,  49. 

3.  In  deeds,  where  the  seizin  forms  no  part  ot  the  description  of  the  lands 
granted,  a  covenant  of  seizin,  applies  to  the  present  seizin,  as  well  as  to 
the  title.     Ibid.  49. 

3.  Where  in  a  deed,  the  lands  sold  are  said  to  contain,  ^  about  so  many  acres 
<•  more  or  lesa,"  both  the  grantor  and  the  grantee  consider  those  words 
M  a  representation  of  the  quantity  which  the  grantee  expects  to  pur- 
ohiiae»  and  the  grantor  expects  to  sell,  and  the  words  '*  more  or  less,'' 
are  intended  to  eover  a  I'easoouble  excess  or  deficit.     Ibid.  49. 

4^  A  dieriff's  deed,  cannot  be  giv  n  in  evidence,  without  producing  the  judg- 
ment and  execution  umter  wliioh  the  sale  was  made,  those  docum*  uts 
being  neeessary  to  shou ,  that  the  sheriff  had  authority  to  sell.  JLetaee 
of  Hartshorn  et  aL  rs  Wright  et  aL  64. 

5.  Presumption,  3. 

6.  Evidence,  24  29. 

7.  Feme  covert,  3. 

8.  Title,  2. 

9.  An  erazare  in  a  deed,  not  shown  to  have  been  made  before  it  was  execut- 

ed, is  sttfiBcient  to  avoid  it  upon  the  plea  of  non  est  factum.  The  pre- 
sumption in  such  a  case  is,  that  the  erazure  was  made  alter  the  execu- 
tion of  the  deeil;  and  the  same  presumption  arises  in  reference  to  a  set- 
tled aoeonnt,  in  which  an  erazure  or  alteration  has  been  made.  Prevost 
vs  Gratzetal.  364. 

10.  The  acknowledgment  of  a  deed,  before  a  person  who  stilcb  himself  a  jus- 

tice of  the  court  of  common  pleas,  is  prima  facie  evidence  that  he  was 
auch,  and  it  is  not  necessary  to  pfoduce  the  commission  of  the  magis- 
trate^ until  some  evidence  is  given  to  render  the  fact  questionitble. 
lessee  of  WilUnk  vs  J»fife«,  429. 

11.  A  deed  for  lund  in  Penns}  Ivania,  made  under  a  power  of  attorney,  ac- 

knsroledged  before  a  ma}  or  or  other  chief  magistrate  of  a  city,  iitsteadof 
being  proved  before  him  by  the  witnesses  thirreto,  and  certified  by  him 
under  the  public  seal,  is  evidence,  under  the  common  law  of  Pennsylva- 
nia, notwithstanding  the  act  of  1705.    MOigan  vs  Dixon^  433. 

SZ 
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DEEDS  POIX. 

LTitleyS. 

S.  It  is  not  ncttamrj  to  pi^oduce  tbe  deed  pdH,  fron  die 

name  tlie  ippUcation  wwt  made  far  a  tract  of  land,  in  order  to  nppat 
the  tide  of  tbe  plmdff  in  aa  gcctmetit  for  die  lead,  the  pbiatiff  or 
thoK  under  vboan  he  ebtna,  haTin^  obtahied  the  wamat  «id  pod  Uw 
purehase  money^.    Lemee  •/  WiOmk  ts  ASletf  499- 

DEFECTS  CURED  BT  VERDICT. 

S.  Pleas  and  pkadbg^  L 

3.  Grqferaj.tBJiaiMt<#«1476. 


DEMURRER. 

1.  If  die  deelaration  doei  not  wt  forth  a  proper  case,  and  in  a  eorreet  fenn, 

the  defendant  may  arail  himself  of  these  dcfeeU  by  demmrtr,     Au  ei 

aL  Ts  Steely  406. 
8.  A  plea»  which  states  matters  which  ocenrred  sabseqaent  to  the  instiftiiw 

of  die  aait,  b  bad  on  demurrer.    Ltckingtmi  ts  Smith,  466. 
5.  When  objections  merely  formal  are  stated  as  causes  of  dewmrrtr,  a  party 

is  entiUed  to  the  benefit  of  the  exeeptkniSy  if  they  are  wdl  founded. 

/M.4a6. 

DEPARTMENT  OF  STATE. 

1.  It  is  to  the  department  of  state,  that  a  i^eicnee  mmtbe  made  for  the  ofl- 
eial  acts  of  the  President  of  the  United  Sutes,  in  relation  to  sneh  pnUie 
measares  ss  are  not  immediately  oooneeted  with  the  dMies  of  some 
other  department.    Loekington  ts  Smithy  466. 

S.  The  President  may  direct  some  other  department,  to  make  known  onch 
measares  as  lie  msj  establish.  Ibid.  466. 

DEPOSITIONS. 

i.  Jurisdictioo,  1. 

8.  The  deposition  of  a  witness,  who  reddes  SOO  miles  from  Philadelphia, 
taken  tie  bene  esse,  cannot  be  read  in  evidence;  unless  the  witness 
serrrd  with  a  tubpmnOy  and  it  appears,  that  from  some  suflieient 
ha  cannot  attend.    Lenee  ^f  Brown  vs  GaB/rwojf^  S91. 

DEPRECIATION  LANDS. 

|.  A  survey  of  lands  in  tbe  district  appropriated  to  satisfy  deprecbtion  ecr* 
tiflcates,  is  not  void  by  the  provisioos  of  the  Act  of  Assembly  of  Penn* 
•ylvania  of  1785,  although  the  sarvey  has  not  been  made  by  going  upon 
the  land,  and  running  all  the  lines;  provided  the  lines  of  the  adjoiniag 
purvey  have  ascertained  precisely  the  boundaries  of  the  traet  in  qoestioB, 
or  so  many  of  them,  as  that  the  remaining  lines  can  be  laid  down  with 
mathematical  certainty.    Leuee  •/  Griffith  vs  Tvndchmuer,  418. 

8,  The  traet  of  country,  appropriated  by  tbe  Legislature  of  Pennsjivaniato 
satisfy  depreeiatioo  certificates,  having  been  surveyed  by  the  authority 
of  the  Sutc,  it  was  not  required  that  the  deputy  surveyor  should  run 
and  mark' the  lines  of  a  tract  anew,  in  order  to  apply  to  It  a  vanrant 
which  eame  into  his  hand  a^rwards.    /M  418. 
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DEVIATION. 
1. 


DISTILLATION. 

1.  A  rectifier  of  ipirits  distilled  (rom  domestic  materials  is  not  a  distiller  of 
spirituous  liquors  within  the  meaning  of  the  act  of  Congress  of  9¥h 
of  July,  1813.    TV  United  States  tb  Tenbrook,  180. 

DISMISSION  OF  A  BILL  IN  EQUITY. 

The  dismistion  of  a  hill  in  ehaneeiyy  is  aol  eooalosif  e  against  the  eorn* 
plaiiiant  in  a  eonrt  of  law,  althongh  the  bill  may  have  been  brought  for 
the  sane  matter.    Lemeeff  Wright  ^J)Mgmtl9i* 

DISTMCT  OP  COLUMBIA. 

Jurisdiction,  4. 

DUTIES. 

1.  Constnietion  of  the  87th,  88th  and  5(Hh  seetions  of  the  act  to  regulate  the 

eolteetion  of  duties  on  impost  and  tonnage.    The  Virgin^  t, 
8.  Soreties,  1.  * 

3.  The  act  of  Congress,  passed  the  84th  of  Jaly,  181d,  which  imposed  'U 

**dat3r  oo  all  sugar  refined  within  the  United  States,"*  after  the  fit%t 
day  of  January,  1814,  did  not  subject  to  daty,  sugar  refined  before  that 
day,  and  pot  into  moolds.    The  UnUed  Statee  i^Penmingtun^  113. 

4.  Sugar  tarn,  1. 

5.  Disaiiation,  1. 

6  Preference,  1, 8. 

7.  The  cargo  of  an  American  vessel  which  arrifed  at  PhUadelpUa  on  the 
16th  of  June,  1818,  from  British  possessions  in  India,  where  the  owner 
ef  the  cargo  had  been  obliged  to  give  a  bond  to  land  the  cargo  In  the 
United  States,  is  not  liable  to  double  duties,  under  tlie  act  of  Congress 
of  July  1, 1818.    Perot  etaL  va  Tha  United  Statee,  856. 

EJECTMENT. 

1.  An  ejectment  is  not  the  remedy  to  reeover  property  wrongfully  forfeited 
tttader  the  act  of  the  Legislature  of  New  Jersey,  passed  11th  December 
1778,  but  the  party  must  proceed  by  writ  of  error.  Leseee  of  Kemp  vs 
Xettne<^,  30. 

S.  WhcA  the  term  of  the  plaintiff  in  ejectment  expires  before  the  trial, 
although  posseisiou  of  the  property  cannot  be  i*ecovered,  yet  he  may 
proceed  for  damages  for  the  trespass,  and  for  mesne  profits.  Leasee  of 
Breram  vs  GaUvway,  891. 

3.  In  a  trial  at  law,  the  production  of  a  patent  for  a  tract  of  land  is  sufeciebt 

to  remove  all  legal  objections  to  the  title  of  the  patentee,  on  the  ground 
of  the  non-performance  of  the  conditions  on  which  the  patent  was  to 
issue.    Und.  291. 

4.  An  agreement,  signed  by  the  agent  of  the  lessor  of  the  plaintiff,  for  the 

sale  and  conveyance  of  the  land  to  the  defendant,  cannot  be  given  in 
evidence  in  a  trial  at  law;  it  is  at  most  only  evUlenee  of  an  equitable  titlCf 
Leeeee  of  WiUitiky%  Milee,  429. 
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EJECTMENT. 

5.  To  a  scire  faciat  to  reviTe  a  judgment  in  ejectment  te-  tfce  taiA  tnd 

dftiniiges,  the  defendfint  cannot  plead  a  conveyance  of  the  premisea  by 
the  l.-«9or  of  the  plaintiff,  aabaequent  to  the  judgment    Le^ee  of  J^etm 

VI  Klyne,  446. 

6.  (^uere;  whether  a  defendant  in  ejectment  can  Uke  adranUge  of  the  fiction 

upon  which  the  action  is  foumled,  to  defeat  the  judgment  aa  to  the  land, 
to  which  a  third  person  is  entitled.     Ibid.  446. 

7.  After  a  conveyance,  to  a  third  person,  of  the  land  which  has  been  recorered 

in  an  ejectment,  a  *eih?  /a<fiat  and  a  habere  Jatiat  toxy  issue  in  the 
name  of  the  plaitniff  in  the  original  judgment.    /Utf.  44A. 
g.  When  the  lessor  ef  the  pbintilF  dies  after  judgment  in  ejwsftnent,  the 
execotioB  may  isaoein  the  name  of  thm  lessee,  tritkoot  «li»  necessity  of 
a  Kirefacitu,    IHd.  446. 

ENTRY. 

1.  A  warrant,  surrey  and  payment  of  the  purchase  money,  are  sufficient  to 
gire  a  legal  right  of  entry  in  ejectment    Lestee  rf  WtUink  ▼»  .MUs, 

429. 
S.  An  order  and  survey,  without  payment  of  the  purchase  money,  does  not 
give  a  right  of  entry.    Lettee  of  MiUigan  ▼&  Dixon,. (note.)  435* 

EMBARGO. 

Declaration,  5, 6. 

EQUITY. 

1.  The  rules  for  the  construction  of  statutes  are  the  same  in  ooQitaof  law  as 

in  courts  of  equity.     Leasee  of  Talbot  vb  SimpWfh  ^^S* 

2.  Extinguishment,  S. 

3.  A  court  of  equity  will  not  interfere  when  the  parties  have  a  remedy  at 

law.    Andrerwe  et  dU  ts  Sokmanf  356. 

4.  Agreement,  6. 

5.  Verdict,  7. 

ERASURE. 

XJeeo,  0* 

ERROR. 

Nothing  can  be  assigned  for  error  which  edntndiota  a  rea«d.    Field  vs 
Gibbfetal.  155. 

EVANS,  OLIVER. 

The  patent  granted  to  Oliver  Evans,  contains  no  grant  of  a  right  to  the 
several  machines,  but  is  conBned  to  the  improvements  in  the  art  of 
manufacturing  floor,  by  those  machines,  although  the  act  of  Congress 
authorising  the  grant  of  a  patent  to  him  authorised  the  issuing  of  a  pa- 
tent for  the  several  machines,  as  well  as  for  the  entire  improvements. 
Bvant  Ts  £afon,  329l  Contra^  3  Wheat.  454. 


Kli 


549 


EVIDENCE. 

WataTBir  .&nra«e%  3,  5,  %t  Ty  9>.0«  V^r  t%  !••  lOv  tt^  Mf  M^  85,  f6,  97, 

88,  9»,.aQ,  SS»  air^  4a,  4I». 49y  4S,  44,  M»  S«>  se,  57,  5«y  «0,  §9,  63,  64» 

6S»M,.67^  68^69. 
pjUUiL  RvtBiMC%  1,  IQ^  IS,  ai,  ^  M,  60«  70,  71. 
.GnuBAX.  P«nrein.n  aIoiRifup  «r  Briavivci^  2,  4y  18«>  14^  t8V  8S.  S4,  97, 

84,  35,  86,  38,  39,  45,  46, 47,  48,  49,  50,  5S,  53^  54^  59,  61,  69,  66,  67. 

1.  The  dcelif^tt—  of  a  pMf.oM  one  ^,  M  ezplntttorj  of  vhat  wai  laid 
by  him  on  •necJa^  day*,  and  whinh  waa  pw^n  m  efidmec,  eaoaot  be 
iho«rii  bj  teMiiiuMigr.  What  a  peaty  haa  aiid  one  daj  agHMsi  fan  interest, 
aannot  be  exphaned  by  ikniai'ationn  o»  a  aabie^iant  day.  Blight -9% 
Jithlof  et  aL  16. 

S.  In  a  joiat  aelioD  aghintt  the  iiagnnea  of  a  banhropt,.  the  phuntiff  cannot 
reeover  against  on^  unkMvhia  eJaiaa  against  aH  iainpported  by  evidenee. 
r    JlmL  Id. 

5.  If  R  party,  «-whft  gives  nnotiee  to  pgndwssi  papeiy  ilUrwards  irare  reading 

them  in  evideoee,  he  may  do  so,  and  the  papers  are  not  made  evidence 

by  the  noCiee  calling  on  the  opposite  party  for  theuu    JM,  16.  WiUingt 

n  aJL  vs  CouMVUO,  391 . 
4k  A  eonrt  of  e^ianty,.  in  djreeting  an  isane  ^  (^mmiwin  damn^eattu  for  a 
'  titilation  of  a  eoveoant  of  scupn,  wili  permit  endenas  to  be  ghren  of  the 

ftlue  of  an  over  iiuantity  of  htttfa  ooiifeyad  b|B  the-deedL  -  Xetseff  rf' 

7%eaaaa  f  a  i'eny,  49. 
5<Di»ed,4. 

6,  Qum,  tf  a  pytnbaser  ffoa  the  asagneea  of  a  bankfupt^ JSMMt,  hi  an  ejects 

neat  for  tke  property  pwrchaaed^  pffoTc  the  petitiooiiig  oredkor^s  debt, 
and  th«  proeeedinga  under  the  eomalisHkm.   Le§t§9  o/Mattwhom  et  aU 
▼a  Wright  rt  o^  64. 
7;  Jiarisdkilkm,  $. 

8.  A  deed  eXBOWted  by  adminiitralors,  under  an  order  of  the  Orphans  Court, 

enansit  be  read  in  esidenee  without?  prodoelng  the  order'of  the  ooort. 
iUtsoe  ^Hartthtm  et  aL  vs  IVright  et  al,  64. 

9.  Wb«ivthel«ttainafana«BntareeTideiiee.    JUigAi  w  *>SMhietf  et  aL  IB. 

10.  When  a  eontvaet  ia  In  writings  con versationa  previews  to^  and  leading  to 

it,  cannot  be  given  in  evidtnee.     OUpime  ts  CanasyiMb  86. 

n.  Evidence  of  fowd,  when  hmdmissible.    Brid.  85. 

19.1  An  amnnt  Mdes  <i  a  part  of  a  eargo^  in  whieh  the  party  who  offers  it 
had  noiniteresti  cannot  be  given  in  endenee  in-  s»  nation  in  which  the 
separate  sal«s  of  tho  plaintiff's  interest  have  been  given  in  evidence,  it  not 
being  intended  to  impeach  the  sales  of  the  plaintiff's  property^   Rid.  85. 

13.  After  the  defendant  has  closed  his  testimony,  the  plaintiffii  will  not  be 
penftiMed  to  give  additional  evidenee  on  a  point  on  which  they  had 
already  examined  evidenee^  and  on  which  nothing  new  had  been  proved 
by  the  defendanL    Ibid,  85. 

U.  Kvidenee  to  ezpldhi  a  tnmtaation,  which  had  come  onl  firon  thedefisn- 
dant's  testimony  waa  allowedi  and  the  plaintifi  were aaffsred,. after  thehr 
testimony  in  diief  waa  closed,  to  eiamine  witnessea  to  repel  an  argn* 
moot  which  might  bo  drawn  Iroaa  the  stateaBtantft  of  the  defendant's 
witnesses.    Ibid.  85. 

15..  The  ezaminatioo,  by  a  snpereanoD^  of  the  onster  chests  of  te%  snd  their 
loiters  to  the  plaiaitiflb  ezpres^Te  of  ther  satisfaction  with  the  quality 
of  the  teas  delivered  by  Uie  defendant,  are  aot-eonelusiTe  evidenee  of 
their  quality,  if  in  Jhet  the  teas  were  not  of  the  quality  represented. 
Ibid.  86. 
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EVIDENCE. 

16.  A  copy  of  a  polUf  of  iiiiiiriiiM»  proved  to  hate  been  eomiwred  vith  the 
orii^iial  regiiter  oa  the  bodki  of  the  IjuimBee  Compuyy  and  ootice 
giTen  to  prodooe  the  original,  cannot  be  read  in  evidenee.  The  regiatcr 
in  the  handa  of  theCompaoy,  ahouM  be  ekiubited  after  |irovingfhe  ex- 
iatenee  of  the  original  polia^.  UnUed  Statetvu  The  Paul  Sheanmm,n. 

17.  Preaiimpcioo»  S. 

18.  The  barthen  of  proof  ia  placed  on  the  elaiinant  of  propertj  taken  in  de- 

licto.   l'keUfAedSkU€S^%TheJ*aulSkeanagth9n. 

19.  A  journal  kept  bj  the  maatar  of  a  ihip»  who  waa  alleged  to  be  inaane, 

waa  allowed  to  be  read  in  eridenee*  to  prove  hia  aanity  by  the  atile  in 
which  It  wM  kept»  bat  not  aa  eridenee  of  any  fact  atated  ia  it  The 
Uniied  Statet  va  J^iarp  eioL  119, 

00.  The  log^wok  kept  by  the  maater,  ia  not  eridenee  in  aniadiotment  for  a 
revolt,  and  confining  the  maater.    liid  118. 

81.  A  proteat,  whieb  waa  not  offered  to  diacredit  the  teatlniony  of  any  one 
who  had  aigned  it,  and  who  had  gifen  teatimonyy  ia  not  evidence. 
Ibid.  119. 

8S.  Declaratiooy  8. 

S3.Conatnictionof  theactof  Congreaayof  the  S6th  of  May,  1790^  entitled 
^  an  aet  to  preaeribe  the  mode  in  which  the  pnbGc  acta,  recorda  and  jadi« 
^  rial  proeeedlnga  in  each  stat6»  shall  be  aothentieated,  BO  aa  to  take  dfeet 
<'  in  every  other  aUte."  FMd  vs  Gibht  et  at  195.-  Cra^  vs  Brmm,  358. 

dii  The  preanmption  ia  in  favour  of  mental  capaelfty,  and  in  order  to  affect 
the  validity  of  a  deed  or  will,  incapacity  muat  be  proved.  If  a  general 
detangement  of  the  grantor  ia  proved  to  have  extecd  at  any  time  prior 
to  the  execmion  of  the  deed,  the  grantee  moat  prove  capacity  in  the 
grantor  at  the  time  the  deed  waa  ezeeoled.  Leaee  rfHoge  va  Fither, 
163. 

25.  An  ex^mcf  from  the  booka  of  the  aorveyor  general,  of  the  land  office, 
ia  not  evidence.    Le»9ee  •/  OHjpih  va  Enom  et  aL  166. 

£6.  Exparie  proceedings  of  the  board  of  property,  under  which  a  anrvey 
was  made,  which,  in  the  opinion  of  the  board,  aacertained  the  invafidity 
of  a  former  aorvey,  and  in  eonaequenee  of  which  thje  plaintilPs  survey 
waa  ordered  by  the  board  to  be  stricken  off  the  records  of  the  land  office, 
cannot  be  read  in  evidence.    IHd.  166. 

S7.  The  public  sales  of  teas  in  Holland  by  the  Asiatic  Company,  ihmish 
evidaice,  but  not  coodaiive,  of  the  valoe  of  the  teaa  disposed  of  at  the 
salea{  and  the  average  price  of  all  the  teaa  of  the  aame  quality  and  de- 
aeription  at  sQch  sales,  furnish  this  evidence.  WtBing*  et  aLn  Cm- 
weguot  173. 

38.  Receipt  in  fun,  1,8. 

S9.  The  recording  of  a  deed  in  the  proper  office,  is  prima  facie  evidence  and 
no  more,  that  the  deed  was  reguWrty  proved  and  admitted  of  record. 
Lenee  o/TtUhotyu  SUmpaon^  188. 

30.  The  commisrion  of  aijostice  of  the  peace,  and  of  a  judge  of  the  edart  of 

the  common  pleas,  ia  cooelaslve  evidence  of  his  appointment.  Jlrid,  188. 

31.  Declarations  of  a  witness,  cannot  be  given  m  evidence  except  only  in  an* 

awer  to  evidence  of  other  deelarationa  of  the  witness,  Incoocistent  with 
what  he  had  previously  sworn  ta    JLeuee  of  Wright  vs  DekiynCf  198. 
38.  Parol  evidence  of  the  declarations  of  an  auctioneer,  contfairto  the  writ- 
ten terms  of  sale,  is  not  admissible,  but  such  evidence  as  to  the  property 
Intended  to  be  soM  by  him,  is  proper.    Ihid,  199. 
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EVIDENCE. 

55.  Matt«ioiis  protMQtHNiy  1»  S. 

34.  PMent  rights,  1. 

35.  On  ftn  indietiiient  for  aa  endeifoar  to  nake  a  revolt  la  a  thip,  foanded 

CD  the  twelfth  teetioii  of  the  aet  of  the  SOth  of  April,  1790,  eh.  9.,  it  it 
Bot  nceewary  to  profe  that  the  act  vm  eommitted  oa  the  high  leaa. 

56.  It  ia  the  daty  of  a  party  who  knowt  of  die  latended  departnre  of  a  mate- 

rial witnen,  to  take  the  depoiitioa  of  soeh  witnets,  and  if  he  should  ne- 
gleet  so  to  do^  he  should  issoc  a  eooraiissKKi  to  take  hiatestfanony  at  the 
plaee  where  he  may  he,  and  to  have  the  eommisBioB  exeeated  without 
ddi^.  7%e  King  of  Spain  ts  ONwr,  817. 
*  37.  The  written  laws  of  foreign  eoantries,  most  he  proved  by  the  laws  them« 
selves,  if  they  ean  be  proeored;  if  not,  inferior  evidence  will  be  received. 
The  unwritten  laws  of  foreign  countries  may  be  proved  by  parol,  and 
when  proved,  the  court  have  a  right  to  construe  them,  and  to  decide  on 
thdr  effect.    Cmtequa  vs  WUIing9  et  aL  S35. 

38.  The  jury  being  impanneled  to  try  three  causes,  the  plaintiff  In- one  of 

them  gave  evidence  applicable  to  a  case  in  which  he  was  not  a  party,  but 
which  affected  bis  own  case  to  his  advantage,  the  evidence  was  illegal^ 
and  the  court  granted  a  new  trial.    Ibid.  885. 

39.  However  positive  evidence  may  be.  Its  effect  wiH  be  done  away  by  sus- 

picious eirooinistanees.    JVWmmi  vb  The  Uniied  Suae9,  835. 

40.  Letters  Rogatory,  1. 

41.  A  certificate  of  the  secretary  of  the  land  oflice  of  Pennsyivsnia,  stating 

facts  and  the  practice  in  his  office  is  not  evidence.    LeBtee  ofJBmm 
vs  GatUmay^  891. 
4&  Deposition,  8L 

43.  The  certificate  of  a  pnblie  officer,  of  acts  done  in<he  ezeention  of  his 

duty,  is  not  to  be  impeached  by  the  evidence  of  a  single  witness.  Let^ 
see  of  Brown  vs  GoOsvoy,  891. 

44.  A  patent  for  land  lymg  m  the  new  purchase  of  Pennsylvania,  is  evidence 

tliat  all  the  previoua  steps  leaifing  to  it  bad  been  regnlariy  pursued, 
unlem  the  contrary  is  proved  by  the  person  who  impeaches  the  validly 
of  it    /Aid.  891. 

45.  The  interest  of  the  witness  in  the  eventof  a  suit  is  too  remote  to  exclude 

his  testunony,  when  in  ease  the  plaintiff  shonid  USX  to  recover  a  suffi. 
eient  amount  of  damages  to  extinguish  a  claim  the  defendant  has  on 
him,  and  in  ease  the  plaintiff  should  be  called  on  to  mtisfy  the  claim, 
out  of  his  own  funds  he  may  be  unable  to  do  so^  and  the  witness  might 
be  then  liaUe  to  be  sued,  and  be  made  anawerable  for  the  debt  The  ob- 
jection may  affect  his  eredit    WilUng'o  et  aL^  Conoequa^  301. 

46.  The  general  lole  of  law  is,  that  the  party  to  a  suit  cannot  be  a  witness. 

This  role  is  founded  on  the  interest  the  party  has  in  the  suit,  and  when 
this  interest  is  removed  the  ol\ieetion  ceases.    Ibid.  301. 

47.  A  plaintiff  in  a  suit,  who  has  assigned  all  his  interest  in  the  event  of  it, 

may  be  a  witness,  the  costs  of  the  suit  having  been  paid,  or  such  an 
amoont  deposited  with  the  proper  officer  by  the  assignee,  as  will  dis- 
charge the  same.    Ibid,  301. 

4S.  The  court  will  not  look  to  remote  contingencies,  in  order  to  disqualify  a 
witness.    IbijL  301. 

49.  Qtiere.  Whetlier  the  principles  of  evidence  relating  to  sales  made  by  a 
broker,  ss  between  vendor  and  vendee^  are  i^plieaUe  to  a  case  between 
vendor  and  warrantor.    Ibid,  301. 
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50.  Fraud,  S. 

51.  The  depotitkm  of  t  vHneti  od  the  pert  ef  the  plawkii^  who  hvd  givea 

oertifieAtct  epen  whieh  •  neeoMvy  vm  expeeted  to  he  olKMiicd,  and 
who  expceted  m  eomitwrta  of  one  iier  eeat.  oe  the  emowt  to  be  reoo- 
veved  from  the  delendwit,  but  whioh  eertifieetet  were  not  endenee  in 
the  eanae,  was  admitted.    WiUingt  et  aL  w%  Cmuef^ia,  302. 

52.  Speeial  matter,  8.    Notiee,  3. 

53.  If  a  witness  is  sworn  on  his  «otr  dSfv  eo  other  eyideoee  to  prove  him  in- 
eompetent  ean  be  given.  But  if  afterwards,  it  should  appear  in  any  part 
of  his  examination  that  the  witness  is  ineompeteot,  the  ooort  will  rgeet 
the  evklenee.    Evofu  vs  Batdn,  388. 

<i.  Although  counsel  profess  that  the  ohjeet  of  teatimoDjr.  whieh  is  offered  bjr 
them  is  to  discredit  one  of  the  witnesses  of  the  opposite  partf,  jet  if  the 
eouit  oonskler  that  the  testimony  eannot  have  that  eiTectt  they  will  not 
permit  it  to  be  given.  IM.  388. 
'  55.  Form  of  aathentieating  tne  legisktive  and  jodieial  pnieeedings  of  one 
State,  in  order  to  their  admission  in  evidence  in  other  fitatea.  (See  83.) 
Cridf  vs  Mrmanij  358. 

St.  A  eertifieato  of  the  presiding  judge  of  the  State  of  Umisiana»  stating  that 
the  person  whose  ilame  is  signed  to  the  attestatioo  of  the  record  is  clerk 
of  the  court,  and  that  the  signature  is  in  his  own  hand  writing,  is  not  in 
oonfiirmity  with  the  prvvisionaof  the  act  of  CoQgrem  oi  86th  May  1790. 
Ibid.  358. 

Sf.  A  printed  pamphlet  conteining  a  law  of  tho  state  of  lioohaana  b  not  evi- 
dence of  the  law.    lUd.  358. 

58.  The  attestation  of  the  proceedings  of  a  coort,  aecordii^  to  the  provisions 

of  the  act  of  Congress  of  86th  May  1700,  most  be  in  conformity  with 
the  form  used  In  the  state  from  whence  the  record  cones,  and  the  only 
evidence  of  this  fact  is  the  eertiieslo  of  the  pmaiitiQg  judge  of  the  state 
coort.    lUd.  358. 

59.  fitodent  at  bv. 
€0.  Deed,  9. 

61.  ^etv,  if  in  an  action  for  the  violation  of  a  patent  right,  where  the  ge- 
neral issue  has  been  pleaded,  it  is  competent  to  the  defendant  to  give  in 
evidence  that  the  machine  is  useless  and  has  heeu  abomloaed  by  the  in- 
venlof .     Graif  HaLx%  James  et  al  394. 

68.  A  paper  parportiag>  to  be  ^  a  certified  evtmcl  from  the  general  drsft  of 
certain  dislricta  as  framed  by  the  surveyor  general,  remaining  in  his 
oflke,"  under  the  seal  of  the  office^  is  not  evidence,  it  bebig  only  an  ex- 
tract, and  not  being  a  cepff  •/  an  office  paper,  Leeme  •/  OrijgUh  vs 
Tvaekhnueery  418. 

63.  A  paper  oflfvred  to  prove  a  particokr  f act,  but  which  m  the  apinion  of 

the  court  is  not  relevant  to  that  foot,  was  not  permittBd  to  be  i«ad  in 
evidence,    ibid.  418. 

64.  Board  of  property,  3. 

65.  \  connected  plot  of  sundry  tracts  of  had,  made  and  pot  together  by  an 

oOlcer  of  the  load  office,  is  not  evidence,  laeme  rf  Grijkk  vs  Tunck^ 
houeer,  4l8. 

66.  An  agreement  signed  hy  the  agent  of  the  ksaor  of  the  plaintiff  in  an  frject- 

ment,  for  the  sale  and  conveyance  of  the  land  to  the  defendant,  cannot 
be  given  in  evidence  In  a  trial  at  kw;  it  is  at  most  only  evidence  of  an 
equitable  titleu    Ueeee  tff  miHitk  irs  Mke,  4S9. 

0) 
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67.  The  aeknowkdgmcnt  of  t  deed»  before  a  ponoQ  who  lUites  bimtelf  to 

be  ajoiUeeof  the  eoort  of  Common  PitM/i%  prima  facia  evidence  thai 
he  n  tnoh,  and  it  b  not  oeeeaiary  to  produee  the  oommimon  of  the  jus* 
tiee»  antjl  lome  evidenee  is  given  to  vender  the  faet  queitionable.  Xe^ 
988  of  mOmk  y  J^Gle9,^S9. 

68.  Power  of  attoraey,  1,  2. 

69.  Written  doeamenta,  certified  by  foreign  notaries  offered  aa  evidenee^  maj 

be  oontradieted  by  parol  testimony.  The  United  Suoet  ts  The  Jatm^ 
450. 

70.  Parol  eridenoe  of  the  arrifal  of  an  applieaot  for  naturaKxationy  fire  years 

prior  to  the  applieatioo,  is  not  sul&ctent.    Jinomfmouty  457. 

71.  Repnted  bonndaries  are  often  proved  by  the  testimony  of  aged  witnasica^ 

and  the  hearsay  eridence  of  such  witnesses  haabeen  admitted,  toesub- 
lish  lines  in  opposition  to  the  calls  of  an  ancient  patent*  Cewi  etoL'n 
Perm  et  oL  496. 

EXECUTORS  AND  ADMINISTRATORS, 

1.  Terre  tenants,  1. 

S.  If  a  trustee,  executor  or  agent,  buy  in  debts  due  by  the  cethd  qm  truet^ 
testator  or  principal,  for  less  than  their  nominal  amount,  the  benefit 
arising  therefrom,  belongs  to  the  person  for  whom  he  acted.  Prevoti 
vs  Gratx  et  aL  364. 

8.  On  the  plea  of  '*  no  assets  in  the  hands  of  the  exeeator,"  the  practice  in 
Pennsylvania  is,  for  the  jury  to  find  for  the  defendant,  and  for  the  plain- 
tiff to  pray  judgment  de  terrie,  Ue.  and  of  assets,  ^uoncfo,  Uc,  Wiktm 
TS  The  executort  (fSunt,  441. 

EXECUTIONS, 

1.  When  a  Jleri  facitu  will  be  set  aside  for  irregnlarity.    Wil9on  im  Hunt 

140. 
S.  The  court  will  not  willingly  listen  to  a  motion  to  set  aside  an  execution, 

on  the  ground,  that  other  property  in  the  hands  of  purchasers  since  the 

judgment,  is  liable  to  contribute  to  the  payment  of  the  debt,  and  ought 

to  haye  been  levied  upon,     fftleonru  Hunt,  140. 

3.  The  court  will  not  interfere  in  a  summary  way  to  distribute  money,  the 

proceeds  of  an  execution,  unless  the  same  is  paid  into  court  fVortman 
V9,  Com/ngham^9A\. 

4.  Quene.  If  the  purchaser  of  property,  sold  under  execution  may  pay  the 

plaintiffin  the  writ.    iAtif.  S4t. 

5.  After  the  conveyance  to  a  third  person  of  land,  which  has  been  recovered 

in  ejeetment,  a  teirefaciaa  and  a  habere  faciu»,  must  issue  in  the  name 
of  the  plaintiff  in  the  original  judgment.    Leetee  ofPetm  vs  l^e  446. 

6.  When  the  lessor  of  the  pbuntiff  dies  after  judgment  in  ejectment,  the  exe- 

eution  may  issue  in  the  name  of  the  lessee  of  the  pbuntiff,  without  the 
necessity  of  a  tdrefaciaa.    Ibid.  446. 

EXECUTIVE. 

1.  President  of  the  United  States. 
8.  Jndiciarr. 

4A 
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EXTRACTS  FROM  OFFICE  PAPERS. 

All  extnet  from  an  oflSee  paper  is  DOt  eTidence,  altliaogfc  eerdfied  aider 
the  teal  of  tlie  olBce  by  the  proper  officer.    Ltmee  •/  GriJUk  j% 

FEME  COVERT. 

1.  A  feme  covert  vbo  joined  the  enemy  in  eompany  with  her  h»Aind^  pie- 

▼ioQS  to  the  paaaage  of  the  act  of  the  Legtilatiire  af  Kew  Jeney  rdal- 
log  to  forfeited  eatate%  oamoMtlcd  no  offisn^e,  and  volmtarfly  remainbg 
with  the  enemy,  after  the  enactment  of  that  law,  widMMt  aifing  them 
with  connsd  or  otherwise,  waa  not  an  oflhace  apioit  its  proiimons. 
Leuee  rfKemp  ▼•  Mietmedg^  SOl 

2.  Marriage  settlement,  I. 

3.  The  form  of  the  cerdHeate  of  the  execution,  aad  ackDOwfedgment  of  a 

deed,  by  %feme  covert,  is  in  conformity  with  the  law  of  Pemsjlvniua, 
if  it  appear  by  the  certificate  that  the  directions  of  the  act  of  Aaaembfy 
are  sabstantially  complied  with.    Leuee  of  Talbot  ts  Sm/tonn,  ISS. 

4.  When  the  certificate  of  a  roRgistrate,  who  took  the  examinadon  of  tifeme 

covert,  does  not  state  that  she  was  of  the  age  of  twenty -one  years,  the 
presamptlon  is  that  the  person  examined  was  of  fall  age,  until  the  eon- 
trary  is  shown  by  proot    Lessee  of  Battin  vs  Migeltno,  452. 

FOREIGN  ATTACHMENT. 

1.  A  foreign  attachment  may  be  laid  on  property  in  the  hands  of  the  plam- 

tiff*  in  the  attachment.     Graighle  vs  Mttnagk  et  al  2i5. 

2.  Form  of  proceedings  under  the  foreign  attachment  law  of  Peansylvnnia, 

and  an  examinatioo  of  the  practice  under  the  a^ne,  and  of  the  princi- 
ples by  which  it  is  regulated.     Ibid,  945. 

3.  When  the  garnishee  is  plaintiff,  there  is  no  necessity  for  a  asmfflonsy  ocire 

facias,  interrogatories,  or  anyooercifo  prooeu  agahut  himaal£  Ibid, 
245. 

4.  Lands  are  subject  to  a  foreign  attachment  in  Pennqrivania,  Ibid^WL 

5.  Mode  of  proceeding  when  there  is  no  garnishee  or  when  lands  are  at- 

tached.   IHd*  245. 

6.  (^uere.  Whether  the  plaintiff  in  a  foreign  attachment  on  property  in 

own  hands,  should  obtain  judgment  that  he  retain  the  property  ib 
faction  of  his  debt    Ibid  245. 

7.  Precedent  of  a  proceeding  by  a  foreign  attachment,  on  property  ia  the 

hands  of  the  pUioti^  by  the  ooitom  of  London.    Ibid,  249. 

8.  Intereatf  5. 
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FOREIGN  LAWS. 

1.  The  written  hws  of  foreign  eoantriet,  mart  be  pimred  by  the  laws  them- 

seWei,  if  they  can  beprocared;  if  they  eannot,  inferior  eiidenee  of  them 
may  be  reeeired.  The  unwritten  laws  or  usages  of  foreign  countries  may 
be  proved  by  parol,  and  when  prored  the  eoart  has  a  right  to  construe 
them,  and  to  deeide  on  their  eReot    Ccn$e^ua  ys  WUtlngM  et  al  285. 

2.  When  a  usage  is  proved,  it  beeomes  part  of  the  la^,  and  the  eourt  will  de- 

eide on  it  without  requiring  it  to  be  again  proved.    Ibid.  225. 

3.  Lex  hci,  3. 

FORFEITURE. 

1.  Under  the  prohibitions  of  "  the  aet  to  regulate  the  eollectioD  of  duties  on 

**  impost  and  tonnage,"  merchandize  taken  out  of  a  veaael  four  leagues 
from  the  coast,  is  not  forfeited,  nor  is  the  vessel  reeetring  sueh  goods  cm 
board  forfeited.    The  United  States  yJhe  Virgin,  7. 

2.  If  foreign  goods  exceeding  400  dollars  in  value,  are  unladen  without  a  per- 

mit, the  vessel  from  which  they  were  unladen,  b  forfeited,  although  they 
were  not  aetually  brought  in  such  vessel  from  a  foreign  port,  bat  had 
been  traoshfpped  into  her  on  the  homeward  voyage,    AW,  page  9. 

3.  A  merchant  vessel,  from  which  goods  are  unladen  without  a  permit,  after 

her  arrival  within  the  limiu  of  the  United  States,  but  before  sh^  has 
reaehed  her  port  of  destinatioiiy  is  not  liable  to  forfeiture  under  the  act 
of  Congress  of  March  2, 1799.    TTie  United  Statet  vs  JTie  Mimter,  10. 

4.  Ejectment,  1. 

FRAUDS,  STATUTE  OF. 

1.  In  a  suit  for  a  specific  performance  of  a  parol  agreement  to  convey  lands, 

although  the  defendant  answer  and  admit  the  agreement,  he  may  never- 
theless protect  himself  from  a  performance  of  it,  by  pleading  the  statute 
of  frauds.    TTutrnpson  vs  Tod,  380. 

2.  Part  performance  ot  such  a  contract  has  no  eifect,  but  that  the  plaintiff  it 

thereby  let  in  to  prove  the  contract  aliunde.    Ibid.  380. 

3.  A  conveyance  is  fraodulent,  under  the  statute  13  Eliz.  ch.  5.,  where  the 

same  is  voluntarily  made  by  the  owner  of  the  land,  if  land  be  conveyed, 
the  grantor  being  indebted  at  the  time  it  was  executed;  the  conveyance 
must  have  been  made  with  intent  to  delay,  hinder  or  defraud  creditors. 
Oilmore  vs  7^e  J^orth  American  Land  Compaxuf,  460. 

4.  A  fraudulent  intent  will  in  general  be  presumed  from  the  fact,  that  the 

party  eonveying  was  indebted  at  the  time  the  conveyance  was  exeeuted. 
Ibid.  460. 

FRAUD. 

t.  Evidence,  11. 

2.  Receipt  in  full,  1. 

3.  In  an  action  for  damages  for  a  breach,  no  evidence  of  fraud  is  admissible* 

and  if  from  evidence  given  in  the  coarse  of  the  cause,  the  juiy  should  be 
disposed  to  infer  fraud,  they  should  not  permit  it  to  influence  their  ver- 
dict   WitUngt  et  al.  vs  Conteqtta,  302. 

4.  In  a  contract  of  sale  without  warranty,  if  there  be  no  fraud  on  the  part  of 

the  seller,  he  is  not  answerable  for  the  quality  of  the  articles.  Ibid^ 
302. 

5.  Frauds,  statute  of,  3,  4. 
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IMPORTATION. 

1.  What  ceoftitiitet  an  inportaition  of  mcrdniidixe.    Penit  a  oL  ^n  T%t 

United  Suuett  SS6. 
&  Then  b  no  ttatote  oi' Uie  Uiutcd  States,  or  priodple  of  Uvy  whMh  reqoi^ 
an  cnirj  to  be  made^  to  render  an  importatkie  of  mcnluMtiie  eooipkte. 

IMPOST  AND  TONNAGE. 

Cooitnietioo  of  ihc  STth,  SStfa  and  SOCfa  aecfioot  of  **the  net  to  resnlate 
the  eollectioo  of  duties  on  impoit  and  tonnage."  United  Staiee  ts  T%e 
Virgin^  7.    Same  ^  The  ihmUr^  10.    &iine  vt  Brmt^  14. 

INDICTMENT. 

1.  When  levenil  perMmt  are  charged  in  one  indietment  with  the  name  of- 
fence, each  defendant  hat  a  right  to  be  tried  aefiaratelj.  The  United 
States  Tt.  Sharp  et  aL  118. 

8.  An  indietment  vliich  charges  b  the  same  coant  an  offence  made  capital 
by  one  section  of  an  act  of  Congress,  and  another  offence  declared  in 
another  seetion  of  the  same  law  to  be  a  misdemeanor,  is  bad.  TV 
United  States  ft  Sharp  et  aL  Idl. 

INDICTABLE  OFFENCE. 

Driving  a  carriage  through  a  popnloos  and  croirded  street  in  a  dty^,  at 
such  a  rate  as  to  endanger  the  safety  of  the  inliabiiants,  is  an  indietaUtt 
offence  at  common  lav,  and  amoonts  to  a  breach  of  the  peace.  T%e 
UnUed  States  rs  Mart,  39a 

INFORMATION. 

An  information  stating  an  offence  to  have  been  committed  egamst  a  par- 
ticular section  of  an  act  of  Congress,  and  referring  to  the  section,  cannot 
be  supiKM-teil,  by  showing  that  the  offence  is  prohibited  by  another 
tionoftheaeL    The  United  Statee  iM  Brant,  li. 
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INJUNCTION. 

The  eourt  granted  a  perpetual  injcnieiioii,  againtt  proeeedingt,  on  a  bond 
ghren  by  a  collector  and  bit  sureties  for  the  pHyment  of  all  taxes  eolleetF 
ed  or  to  be  colleeted,  so  fur  as  the  elaim  extended  to  taxes  colleeted 
before  the  date  of  the  bond.  Ammtront^  etoL  y%  The  United  Staiee, 
46. 

JOINT  AND  SEVERAL. 

Extinguishment,  3. 

INSOLVENCY. 

Preference,  1,  S. 

INSOLVENT  LAWS. 

1. 1'he  deftrndant  bad  been  discharged  by  the  insolvent  laws  of  the  state  ef 
Pennsylvania,  from  a  debt  contracted  in  the  sute;  the  court  discharged 
hiin  on  common  bail.     Read  vs  Chapman^  404. 

S.  The  court  refused  to  quash  a  viit  of  capiae^  issued  against  the  defendant 
for  a  debt  cootrHcted  in  the  sute,  he  having  been  disciiarged  by  the 
msolvent  lav;  the  proper  relief  is  to  discharge  the  defendant  on  com- 
mon bail    J6id  404. 

^  On  a  rule  to  show  cause,  why  the  defendant  should  not  be  discharged  on 
common  bail,  he  having  been  discharged  under  the  insolvent  laws  of 
the  state  of  Pennsylvania,  evidence  to  show  that  the  discharge  hud  been 
nofairiy  and  fraudulently  obtained,  cannot  be  given.  CampbeU  eiaLw 
Claudiva,  484. 

4.  When  the  debt  has  been  contraeted  and  made  payable  out  of  the  state, 

the  Cirenit  Court  will  not  discharge,  on  common  bail,  a  defendant  arrest- 
ed for  such  debt,  notwithstanding  his  discharge  by  the  insolvent  Uws  of 
the  state  in  which  such  acUon  Is  brought.    Jbid  484^ 

INSIHANCE. 

1.  Liberty  in  a  policy  of  insnrance  to  touch  at  a  place,  does  not  justify  tradiw, 

and  trading  would  be  a  deviation,  and  avoid  the  policy.  7%e  Umted 
States  Yt  The  Paul  Shearman,  98. 

2.  The  rate  of  loss  on  property  insured  is  ascertained  from  the  prime  cost  of 

articles  lost.     WiQingt  etal^n  Coneequa,  17& 

5.  Every  warranty  in  a  policy  of  insurance,  whether  express  or  implied  con- 

stitutes a  condition  precedent,  and  the  assured  cannot  recover  of  the 
underwriten,  without  first  averring  and  proving  the  performance  of  such 
stipulations.    Cnwjy 'vs  The  United  States  Ineurance  Cempamf,  410. 
4.  A  contract  of  insurance,  made  upon  a  voyage  which  is  opposed  to  the 
eommoo,  statute  or  maritime  laws  of  the  eoontiy  where  it  ia  effected 
is  void.    Ibid  410.  ' 

INTEREST. 

1.  Interest  U  not  aflowed  on  unliquidated  damages.    Qilpinei%  Ceneegua 

86     fVilUn^eetaLY»Con9egva,179.  * 

2.  It  is  generally  in  the  discretion  of  the  jury  to  give  interest  in  the  name  af 

dan^aget.    ffilUnge  et  oL  V8  Coneequa^  179. 
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INTEREST. 

3.  l>Mn«KMfiirbrM0h^«oatnetdoMitbe«rifll8rQit    Y^uqwm'mMxon^    ^ 

4.liateofiD(erettiiiChini.  Conmqw^  WUlingr^p^^' 
5.  When  Ml  attachmeBi  it  laid  on  mouey  in  the  handi  of  a  thkd  p«noD,  ia- 
terat  eeasea  from  the  time  of  the  attachment  until  it  to  diwiyed,  bnt 
when  a  debuyr,  who  ii  also  a  creditor,  lays  an  attaahment  in  hi>  own 
handi,  interett  it  cliargeable  during  the  eontanuanee  of  the  attachment. 
Same  ts  ikune,  903. 

0.  It  ik  the  usage  at  Canton  to  add  btereat  on  the  amount  of  the  artieles  lold, 

and  for  which  compensation  is  demanded,  to  the  other  chai^gea.  IU<L 
SOS. 

7.  Interest  on  debts  doe  by  the  citizens  of  the  United  States^  to  the  sobiecta 

of  the  king  of  Great  Britain,  v-eased  during  tlie  revolutionary  war,  and 
during  the  war  of  IS  1st;  but  the  mere  circumstance  of  war  eaisUng  be^ 
tween  two  countries,  u  not  a  sufficient  reason  for  abating  interest  upon 
the  debts  due  by  the  subjects  of  one  beliigerent,  to  the  subfects  of  ano- 
ther.   Coim  etaL  y9  Ptnn  et  al  497. 

8.  A  prohibition  oft  all  intercourse  with  an  enemy  during  war,  furnishes  a 

just  reason  for  the  abatement  of  interest  on  debts  due  to  the  subjcets  of 
the  belligerent,  until  the  return  of  peace.    Ibid  497 

9.  The  rule,  as  to  the  abatemoot  of  interest  during  war,  does  not  apply  when 

the  crettitor,  although  a  subject  of  the  enemy,  remains  in  the  country 
of  the  debtor,  or  has  a  known  :igent  residing  there,  and  who  is  aathoris- 
ed  to  reeeife  the  debt    Ibid,  497. 

INTERNAL  REVENUE. 

1.  Sureties. 
9.  bngar  tax. 
S.SdUtax. 


INTERROGATORIES. 

1.  If  the  cross  interrogatories  are  not  put  to  a  witness  examined  under  a 
mission,  the  examination  of  the  witness  cannot  be  read  in 
Gi^inM  TS  Conatqua^  86. 

SL  Commimion,  Sy  Sj  7. 

ISSUE. 

i.  lane  of  fiwwfiiiii  inwm\fitmtm»  kr  a  vtehtioa  of  a 
nssMU  va  T'lsrry,  49. 

8.  Whan  tonds  owned  by  aerersl  persons  are  equally  liable  to  a 
wiUi  the  tond  of  the  defeodaat,  the  conn  wiB  direct  an  Isane  II 
the  fact  of  auch  iabilily,  and  the  proportion  to  be  home  by  nR  the 
ira  ITafsaw,  M. 


JUDGES. 

The  only  eriienee,  that  the  attestation  of  the  judical 

stale  court  ia  in  eonfcrmity  wiA  the  form  used  in  the  stMSp  ia  the 
tiftcateofthepresidii^j^dseofthecoQrt.    Oyy^  tb  Jfrwva,  95S. 
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JUDGMENT. 

1.  A  judgnest  ib  a  sUte  tomrt  is  eodehiaive  in  every  other  state,  and  extin- 
gaiahes  the  origmal  gronnd  of  action.     Green  tb  Sarmiento^  74. 

St,  A  judgment  ia  one  state  i»  eonflluaive  between  the  {lartles  in  another  state. 
/fold  ys  Gi6i«e«  a/.  i5& 

3.  ConrtS)  6. 

4.  The  pnsferenee  giren  to  the  United  States  in  the  oaaes  mentioned  in  the 

aet  oCCqbh^vss,  —purssdes  prior  judgments  on  the  estate  of  the  debtor 
^  to  the  United  Stetssi    TheOumm  y%  SmiOi,  IW, 

5.  After  aOnnanee  of  lehtetice  of  ooDdemnatioB  of  the  District  Coart,  for  a 
-    breach  of  the  revenue  or  non  importation  lasrs,  the  court  will,  forthwith, 

OD  metien,  give  judgment  agaiset  the  claimant  and  his  sureties.  MUon 
ve  T%e  Utdied  State9,  £55. 
§.  Bxtingnlshment^  1,8. 

7.  Qttere,  whether  a  defendant  in  ejectment  can  take  advantage  of  the  fic- 

tion on  which  the  action  is  foondsd,  in  order  to  defeat  the  judgment  as 
to  the  land,  to  the  benefit  of  which  a  tba*d  person  b  entitled.  Lestee 
of  Perm  vs  Mbfne^  446. 

JUDICIARY. 

1.  Bj  the  provisions  of  the  act  of  Congress  relative  to  alien  enemies  the  ju- 
diciary were  made  auxiliary  to  the  executive  in  effecting  its  great  objects, 
and  each  department  was  to  act  independently  of  the  other,  except,  that 
th^  former,  was  to  make  the  ordinanees  of  the  latter,  the  rule  of  its  d^ 
cisions.    Loeking'ton  vs  Smth,  460. 

SL  Jurisdiction. 

JURISDICTION. 

1.  CoorU  of  Hnked  jariadietioni  most  act  wkhin  the  scope'of  thehr  intbority, 
and  it  must  appear  on  the  fece  of  their  proceedinga  that  they  did  so  ex- 
ercise their  authority,  or  all  they  do  will  be  coram  non  judice.  JLeooee 
of  Kemp  vs  JTeiuiediy,  30. 

8.  Courts,  2. 

3.  The  agreem^t  of  a  state  court,  to  consider  a  petition  for  the  removal  of 

a  cause  to  the  circuit  court  as  filed  of  a  term  preceding  that  st  which  it 
was  actually  filed,  will  not  give  the  circuit  court  jurisdiction  of  the  eaose. 
Qihaon  vs  Johnaon^  44. 

4.  The  circuit  court  has  no  jurisdiction  in  a  case  in  which  a  citizen  of  the 

District  of  Columbia  is  plaintiff'.  Wetcotft  Lenee  vs  The  Inhabitante, 
6fc.  45. 

5.  Evidence  of  the  value  of  Unds  in  dispute  by  witnessess,  on  affidavit  would 

be  sufficient  to  fix  the  jurisdiction  of  the  circuit  court.  I^etsee  ofSartr' 
horn  vs  Wright  et  tU.  64. 

6.  If  a  cause  be  removed  from  a  state  court  by  the  defendant,  and  the  plain- 

tiff decUres  In  the  circuit  court  for  more  than  500  dollars,  the  plaintifT 
cannot,  by  a  release  of  part  of  his  debt,  so  as  to  reduce  it  below  500  dol- 
lars, take  away  the  jurisdiction  of  the  cuvuit  court    Wright  vs  WelU, 
'    890. 

7.  The  dreuit  court  has  no  jurisdiction,  where  neither  of  the  parties  are  citi- 

zens of  the  State  in  which  the  action  is  instituted.    Shute  vs  Davie,  431. 

8.  Where  the  plaintiff  was  a  citizen  of  Kentucky,  and  one  of  the  defendants 

was  a  citizen  of  Pennsylvania,  and  the  other  defendant  a  citizen  of  New 


560  INIffiX. 

JURISDICTION. 

Oricmi,  bat  no  pntem  bad  been  tcrred  om  the  latter^  the 
of  the  coart  mm  namlained.    Skmie  ti  JDawiM,  431. 

9.  While  an  ejectmeBt  was  dependbig^  the  preinnet  wereaoU  UBder  a  OMiit* 

gage,  and  |»urcbaaed  by  Morrii,  to  whom  the  di  ff  wrtaat  fiar  a  valoable 
conaderatioo  deliTered  poateawoa  thereof;  and  afterwardi,  ni  frand  of 
his  agrcemeot  with  Moim,  he  went  to  the  oSae  of  the  derk  of  the 
ooort,  and  eoofeaaed  a  judgment  in  frvonr  of  the  plaintiff  in  die 
ment,  apon  which  a  habere  fadat  poBwetuonem  iaaned,  and  the  land 
delivered  to  the  plaintiff  On  raodon,  the  judpnent»  and  ezcontion  n 
aet  aaide,  and  tlie  oaoae  reinatated;  and  the  eonrt,  in  order  to 
ita  joriHfietiony  which,  had  Morria  who  waa  a  citizen  of  PenoajHana^ 
and  the  pnrehaaer  nnder  the  mortgage,  been  made  defiendant,  woahl 
have  been  loat,  ordered,  that  the  original  defendant,  ahonid  ataad,  no- 
minally, aa  the  defendant  on  record,  and  that  Morria  thevld  gjive  him 
aecoritj  to  pay  the  eoata.    Le—eeefThtmoM  va  JVHpMi,  444. 

10.  The  eleventh  aectaon  of  the  jortidar}  act  of  S4th  September,  1789, 

tive  to  the  lerrice  of  procesa,  is  not  a  denial  of  jariadietion  to  the 
eonrts,  bnt  the  grant  of  a  privilege  to  the  defendant  not  to  be  snedovt  of 
the  State  in  whieh  be  readea,  unless  he  shall  be  served  «ith  proecaa  m 
the  State  where  the  suit  is  broughL  Bat  the  defendant  m&y  wave  that 
privilege  by  a  volontary  appearance.    Sitrrucn  vs  Rowan  etaL  499. 

JURY. 

1.  Verdiet,  d. 
8.Coarts,9. 

KING  OF  SPAIN. 

Aetion  for  the  recovery  of  the  dntiea  on  the  importatiou  of  gooda  into 
Spaniih  America,  nnder  royal  lieenseai    Page  276. 

LANDS. 

1.  Deedt,  d,  4. 

9.  The  proprietor  of  adjoining  lands,  who  is  also  owner  of  the  bed  of  the 
creek,  may  grant  and  convey  the  bed  of  the  creek,  separate  from  the 
lands  which  bound  it.    Leuee  ofBartthom  vs  Wright  et  ai.  64. 

3.  Lands  in  Pennsylvania  are  subject  to  a  foreign  attachment     Graiffkle  fi 

JSTotnagle  et  ai  245. 

4.  Lands  in  Pennsylvania  arc  liable  to  debts  in  the  same  manner  aa  ff>»«tffi>|«, 

fViUon  vs  WatMon,  969. 

5.  Evidence,  44. 

6.  A  warrant  for  land,  is,  according  to  the  long  and  uniform  practice  dated 

on  the  day  the  application  was  made  for  the  bnd,  although  it  brrtatned 
in  the  office  nntil  the  purchase  money  is  paid,  when  and  not  before  it 
issues  to  the  party.    Lessee  tfBrovn  vs  GaUawuf,  991. 

7.  Settlement,  1. 

8.  Specific  performance,  9. 

9.  Depreciation  lands,  1, 9. 

10.  The  courses  and  disUnces  laid  down  in  a  survey,  especially  if  it  be  an- 

cient, are  never,  in  practice,  considered  conclusive,  but  are  liable  to  be 
materially  changed  by  oral  proof,  or  by  other  evidence,  tending  to  prore 

(1) 
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1-ANDS. 

that  tfie  deemamiUry  Unn  we  not  tkoie  utitMf  nMk    C§fm  einLyn 

Pom  et  al,  4ft6. 
11.  Reputed  hosMlAriet  are  often  proved  by  Ibetesiimeety  of  i^sed  witneasei» 

aiiid  the  lieaney  evidence  of  Bwch  wjtaetae*  hat  bcce  admitted  to  eaublish 

Jiie  real  lioea,  in  oi^ioMCkiD  to  the  ealls  of  an  ancient  patent  Ibid,  4'J6. 
18.  It  is  not  the  lines  reported,  bat  the  tiaes  wkiA  haeve  been  aotually  run  bj 

the  surveyor,  which  Test  in  a  patentee  the  area  inolnded  in  those  liner* 

Ibid.  4oe. 

IS.  When  the  mistakes  of  a  surveyor  are  shown  by  satisfactory  proof,  courts 
of  law  as  well  as  courts  of  equity,  look  beyond  the  patent  to  correct 
them.  If  a  mistake  is  apparent  upon  the  &ee  of  a  survey,  and  natural  or 
artificial  marks,  or  the  reputation  of  the  ndghboarhood,  have  fixed  the 
boundaries  of  the  land  different  from  those  delineated  in  the  survey,  a 
subsequent  location' is  so  far  affected  by  the  real  boundaries,  that  a  eourt 
of  equity  will  not  permit  a  title  derived  under  such  location,  to  be  set 
up  against  the  owner  of  the  land  intended  to  have  been  located  by  the 
fint  survey.    Asd  496. 

14.  It  has  alwsys  been  customary,  in  Pennsylvania,  to  include  In  surveys 

made  under  the  grants  of  the  proprietariep,  a  gresiter  qmuiiaty  f  f  land 
than  the  grant  specified^  and  to  pay  for  the  exoeis^  px  the  same  rate  the 
or^nal  quantity  vas  paid  for.  This  eujrtom  did  not  extend  to  grants  of 
land  «ithip  the  proprietaries*  manors,    ^bid^  496. 

15.  A  presumption,  that  the  purchase  money  for  land  has  been  paid  to  the 

proprietaries,  cannot  arise  from  length  of  time,  when  the  claimant  of 
the  land  does  not  produce  a  patent,  or  does  not  show  that  a  patent  has 
issued  for  the  land.    Ibid.  497,  (note.) 

LAND  OFFICE. 

AaeUceof  aMJandaffieeastodnteefvanraats.  ZessM  ^HrviMt  n  Go? 
lotH^f  S91. 

LAWS. 

1.  The  law  of  New  Jersey  ef  IfBd,  ia  eetmspeetiTe  and  mjust,  but  it,b  nOb 
repugnant  to  Che  eonttkution.    Bwek  ft  H^oodkuU,  S. 

9.  Crimes,  3. 

d.  Evidence  of  the  written  and  unwritten  laws  of  foreign  countries,  what  it 
should  be.    Contequa  ts  WiUingt,  825. 

LAWS  OF  THE  UNITED  STATES. 

1.  If  the  ordinances  of  the  city  of  Philadelplua,  i^re  In  collision  with  the  aeb 
of  CongreM  the  former  must  give  way.  The  United  States  vs  Hart, 
990. 

9.  The  laws  of  Congress,  made  in  pursuance  of  the  constitution  of  the  United 
States,  are  the  supreme  law  of  the  land,  any  thing  in  the  eonstitnUon  or 
laws  ef  tMf  State  notwithstanding.    Vmted  States  vs  Mart,  890. 

LEGISLATURE. 

1.  The  Legislature,  which  crettes  eourtsof  limited  jurisdiction,  may  alter  or 
qualify  the  authority  of  such  courts,  and  when  this  Is  done,  the  law  re« 
guhiting  tl>e  same  is  alone  to  be  regarded.  7«e»f(V  of  Kemp  vs  Kmnedg^ 

4B 
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LEGISLATntE. 

fL  A  grant  bj  tbe  LegM^tiire  of  a  itite  of  in  cxoloai^e  prifilege  io  an  inven" 
tion  for  a  limited  time,  does  not  impi;  an  irretoeable  oontraet  with  tke 
people,  that  at  the  expiration  of  the  time  the  iDTcntion  ■hall  beeoone 
their  property.  Tbe  state  may  revire  thr  grant  or  refute  it,  and  in  the 
latter  eaie,  at  the  end  of  the  period  the  inrention  may  be  oaed  by  any 
one.    jEHmwu  ts  Eaion^  dSS. 

jLENGTH  OF  TIME.  / 

1.  Length  of  time  affords  no  presnmption  of  an  ao^oieseenee  by  a  ceHui  fw 
tnui,  in  a  purchase  of  the  trust  proper^,  made  by  a  trustee  for  his  oivn 
use,  unless  it  appears  that  tbe  cestui  qui  trutt  had  notioe  of  the  purrhaaa 
Prevott  vs  GnUz  ei  aL  364. 

3.  Presumption,  9. 

JLETTERS. 

When  the  letters  of  an  agent  are  evidenoe.    BH^hi  vb  AafUey  etoLl^ 

LETTERS  ROGATORY, 

1.  The  Circuit  Court  will  issue  Letten  RogaUfry,  for  the  pdrpose  of  obtainiog 

testimony,  when  the  goremment  of  the  plaee  where  the  eviflenee  is  to 
be  obtained  will  not  permit  a  eommission  to  be  exeented.  AWtafiTS 
The  United  States,  335. 

2.  Form  of  Letters  Rogatory,  S36. 

LEX  LOCL 

1.  The  law  of  the  country  where  the  eontraet  is  made^  is  the  law  of  tbe  eon.* 

tract,  whererer  perfonnanee  is  demanded,  and  the  same  law  wbieli 
creates  the  chaiige  will  be  regarded  if  it  operate  a  diieharge  of  the  eon- 
tract    Green  vs  Samdettto,  74 

2.  Damages,  8. 

9.  The  laws  and  usages  of  foreign  countries,  where  contraets  are  made  and 
to  be  executed,  and  wbieb  respect  the  Talidity,  eoostroction  and  per- 
formance of  those  contracts,  are  regarded  in  the  courts  of  the  United 
States  as  rules  of  decisioQ.    WilUngs  etoLvn  Carueqva,  302. 

LIBEL. 

When  a  libel  is  filed,  chummg  a  forfeiture  of  the  ressel  libelled,  and  the 
facts  of  the  ease  do  not  authorise  the  forfeiture  alleged  in  the  libel,  bnt 
shew  an  offence  against  other  provisions  of  the  same  law,  under  which 
the  forfeiture  is  claimed,  the  eourt  will  dbmiiB  the  Ebel.  United  States 
Ts  The  Hunter^  10. 

LICENSE. 

Sailing  under  a  British  license  during  the  war  between  the  Uuted  States 
and  £ngland,  was  illegal.  Craig  ts  The  United  States  httunmee 
Cmi^amf,  410. 

LIEN. 

operation  of  the  laws  of  New  Jersey  of  1779  and  1783^  relative  to  the  sales 
Of  forfeited  estates,  or  liens  existing  on  the  lands  at  the  time  of  the  sale. 
Beachg  Executor,  ts  WeodhuU,  8., 
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Af  AIL  CARIUBIL 

The  aet  of  GoogreM^  firohiUting  the  ■toppege  nf  the  man»  it  not  to  he  to 
eonttrueri  at  to  prevent  the  urett  of  the  drirer  of  a  oarriage  in  which 
the  mail  b  earned,  vheo  he  it  driTing  through  a  erowded  &ty,  at  sach 
a  rate  at  to  endanger  the  livea  of  the  inhabitanU.  J^  Uttiied  SUUO 
▼a  Hartf  390. 

MAIL  OF  THE  UNITED  STATEa 

Mail  carrier. 

MALICIOUS  PROSECUTION. 

!•  In  an  action  for  a  .Tcxatioot  tuit,  and  malicioaa  holdiog  to  hail,  the  reeordt 
of  other  aetionB,  brought  bj  the  tame  defendant  against  the  piatntiff^ 
cannot  be  given  in  evidence.    Ray  va  Law^  907. 

3.  Where  the  decUration  states,  that  the  sum  demanded  as  bail  in  a  suit,  wae 
endorsed  on  the  writ,  no  other  evidenee  to  ettabliBh  the  laet  that  such 
sum  was  demanded  as  bail  can  he  given^  tlian  the  exemplifieataon  of  the 
record  of  the  proceedings.    Ibid.  907. 

3.  Dennanding  ezeeasive  bail,  when  the  plaintiff  hat  a  good  canse  of  aotiooy 

or  holding  to  bail,  where  there  it  no  cause  of  action,  if  done  vexatiouslj, 
entitles  the  party  injured  to  an  action  for  a  malicious  prosecution.  If  hail 
be  notdemandedy  no  such  action  will  lie.    Ibid  207. 

4.  The  failure  of  a  plaintiff  to  recover  in  a  suit  instituted  hj  him,  does  not 

establish  the  fact*  that  the  action  was  vexatious  or  nnfonnded.  Rid, 
907. 

5.  Probable  cau$e  of  action,  in  a  suit  upon  the  failure  to  recover  in  which, 

an  action  for  a  malicious  prosecution  is  inttituted,  it  a  snffieieBt  mtw^ 
to  such  a  suit.    Ibid.  907. 

MANIFEST* 

Colleetor,  1.  ' 

MARINERS. 

Seamen's  wages. 

MARSHAL. 

1.  The  court  will  not  dictate  to  the  Biarahal  what  return  he  thall  auike  to 

proeesa  in  his  hands.  He  must  make  his  return  at  his  peril,  and  any  one 
injured  by  it  may  have  hit  legal  remedy  for  toeh  retara.  Iforlaian  va 
Corufng-ham^  841. 

2.  After  the  Marahal  is  commanded  m  the  writ  to  bring  in  the  money,  the 

proceeds  of  a  sale,  into  court,  he  may  pay  it  to  the  plaintiff  in  the  exe« 
cution,  on  his  responsibility  for  the  right  of  the  plabtiff  ,to  receive  it* 
Ibid.  9ii. 

3.  Process,  S. 

4.  The  return  of  the  Marshal  to  aVrit  cannot  be  trarerted,  in  an  action 

between  the  parties  to  the  suit  in  which  the  writ  issued.  Witton  va 
The  Executort  of  Surety  441. 

5.  The  Marshals  of  the  several  districts,  are  the  proper  pertoot  to  ezeouCe 

the  orders  of  the  President  of  the  United  8tHe0  relatiT€  to  alioa  ffiwmifti 
Jb9fking$9a  j%  Smith,  461 
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MARSHAL. 

I.  Alter  the  PraMtat  hai  c«aMnh«d  loili  tcgabtmi  m  he 

tmrjf  m  rdflUos  m  alie*  cseauMy  it  lr«  nol  occesMiry  toaall  in  tht  aid 
of  the  jwHrial  wfcuritjp  ob  all  ••«•»»•  to  eafaree  then;  the  Manhal 
itnldMtwilhiattfiiehflaifaMiqr*    XorAmfftn  ?■  5W«&»  4M. 

MARRIAGE  SETIXEMENT. 

A  wife,  entitled  under  a  mafrlafe  tetUetneot  lio  a  row  o#  mmttj  fasM  to 
her  tole  and  separate  use,  and  after  her  death  without  Jaoe  for  he^  next 
of  kin,  may,  by  an  inatniment  freely  and  vduntarily  executed  ondei-  her 
hand  and  leal,  direet  the  whole  aneant  in  the  hands  ef  the  inutoe  or  of 
hit  aasigna,  to  be  paid  to  her  husband.    DaUam  n  WampUe  ei  oL  ll6u 

MAStER  OF  A  VESSEL. 

1.  When  hb  antUerily  on  boari  the  fenti  mmf  be  taken  Cnm  hitt.    Tkt 

UnUed  S$eiite§  ?■  Skorp^  11$. 
9.  Ooafiiiinf  th»  mstier  of  ■  tctKl. 


JIBSNE  PROFITS. 

i.  When  the  term  of  the  plaintifi'  in  ejectment  expires  before  the  trial, 
although  possession  cannot  be  recovered,  yet  the  plaintiff  may  proceed 
for  damages  for  the  trespass  and  for  metne  profits.  Zetsee  rf  Bmm 
Ts  GaUffwa^t  891. 

3.  In  an  action  for  meme  profits,  the  confession  of  entry  by  the  defendant  in 
ejectment  is  sufficient  evidence  to  recover  damages  and  avtiie  profits: 
aliter  when  the  judgment  in  the  ejectment  was  obtained  by  de&ulL 
Jbid.  291 

S.  The  pbiintiffin  an  action  of  ejectment  may  recover  mesne  profits  on  giving 
notice  that  be  intends  to  proceed  for  them.  Lenee  of  Battm  vi  Bige- 
lowp  452. 

MILITARY  OFFICERS. 

Crimes,  ^  5. 

MISNOMER. 

Declaration,  8. 

MONEY  IN  COURT. 

When  money  bao  been  paid  by  an  order  of  the  Dlstrlot  Ckmrt,  nnda*  tm 
ert-oneoos  eobstruetlon  of  an  ict  of  Congress,  before  a  flbal  order  cf  the 
Circuit  Court  In  %hieh  the  suit  was  depending,  the  Circuit  Court  granted 
a  rule  on  the  petftMi  Irbd  h«d  raeeiired  the  nioney  to  f«tnm  it.  27ie 
Ariadne^  45S. 

^  MORE  OR  LESS.'? 

Deeds,  a. 

NAIL  MACHINERY. 

Gi^  tmd  0^9Qdi§Juim9p  Odion and  WUkrn,  304. 
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NATURALIZATION. 

1.  Under  the  a«t  ^if  CovgiCcM  of  t4tli  April,  ftOS,  the  ftifMrj  ef  riietti  re- 
quired by  the  second  section  of  the  law,  most  have  been  iHidefiTe  yean 
bcAire  the  apiplieaitian  far  ostoraliutioii.    Jinotnfwifmt  437, 

%  The  applicant  nrast  also  prove  the  period  of  his  readenee  ie  the  United 
States,  and  also  the  other  matters  required  by  the  prorisions  of  the  sec- 
tion.   /6U/.457. 

3.  Parol  evidence  of  the  arrival  of  an  applieant  for  natoralixatioay  five  years 
prior  to  the  application,  is  insufficicttt.    Ibid,  457* 

NEGLIGENCE. 

I.  Where  a  party  has  had  it  in  his  power  to  aaeertain  the  iotportaaee  of  eri- 
dence  before  the  hearing  of  bis  eanse,  and  has  neglected  t»do  so^  and 
to  obtrin  the  testiinony,  a  court  of  eqeity  will  not  grant  a  reJiearing  of 
the  case,  on  the  ground  that  the  importanee  of  the  evidence  had  been 
ascertained  after  the  deeiskiB  of  the  case,  although  the  jnatiee  of  the 
case  mi^t  be  pronmad  by  h.    Pi^nnt  vb  Oruit  et  mi  364. 

8.  Settlement,  1. 

3.  Evidence,  44. 

NEW  JERSEY. 

1.  The  act  of  the  Legislatore  of  New  Jersey  of  1779,  relative  to  sales  of  for- 
feited estates,  did  not  authorise  the  sale  of  them  free  from  incnmbrances; 
and  a  lien  on  lands  sold  under  thift  law  eoatioued  sAcr  a  sale.  Mtuch^ 
Exweuior,  vs  Wo^dkuU^  S. 

%,  The  law  of  17S3  is  a  positive  bar  to  the  eUims  of  a  aortgi^^ee  of  a  forfeit- 
ed estate  sold  oader  ici  authority.    IbitL% 

NEW  PURCHASE. 

llepreciatbn  Lands,  1,  S. 

NEW  TRIAL. 

1.  If  evidence  has  been  given  on  the  trial,  that  the  value  of  the  hnd  in  diipute 
exceeds  500  dollars,  although  the  jury  in  thrir  verdict  did  not  find  that 
fact,  the  court  will  not  grant  a  new  trial.  XesMe  of  Mw^Uhttt  n 
fVright  et  dL  64. 

8.  Negligence,  1. 

NONIMPORTATION. 

Condemnation  of  a  vessel  and  part  of  her  eargo  for  a  breach  of  the  non- 
imporution  laws.    J^eltm  etoLit  Thfi  VnUed  Stttte$,  835. 

NONSUIT. 

1*  It  is  not  a  foundation  for  a  nonsuit,  thit  the  deetaration  fer  the  m%aaioQ 
of  a  patent  right  does  not  lay  the  aet  eonphibed  of,  to  be  **  agauist  the 
form  of  the  statute,"  under  which  the  rights  of  the  plaintlif  are  derived. 
TVyen  va  fTkite,  96. 

8.  When  the  deeUratloii  profesiet  to  set  forth  the  ipeelfieatiMi  in  a  patent, 
as  part  of  the  gi-ant,  the  slightest  varia&ee  b  fittiil^  and  the  defendant  it 
entitled  to  elain  a  oonaolt.    iKd,  96.; 
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NONSUIT. 

5.  When  alloved  to  be  taken  oC    Crtdf  y  Brvwm,  tM. 

4.  Enileiiee»  38. 

5.  Want  of  proper  avermenti  in  a  declaration  eeanol  be  made  the  gronad  ^ 

anonfut    Ba»etaLy  8$edt¥S%. 

NOTICE. 

1.  Bills  of  exebange,S^ 

S.  Patent  ricfaii,  1. 

S.  In  the  nociee  of  special  matter  to  be  given  in  etidenoe  by  tbe  defendant, 
certain  n»iUs  vere  mentioned,  where  a  maehine  of  vhieh  the  plaintiff 
elaimed  to  be  the  inventor  was  in  nse  prior  to  the  date  of  his  alleged 
diseoTery;  it  is  eompetent  to  the  defendant,  to  give  evidence  of  the  nse 
of  the  machines  in  other  mills  than  those  mentkMied  in  the  BOtie& 
JBeontvs  £itfofi,  388. 

4.  The  plaintiff  in  an  action  of  eieetment,  may  recover  meme  profits,  on  pving 

notice  to  the  defendant  that  he  intends  to  piiocced  far  thena.    Lmwef  ff 
Battin  vs  Bigebw,  452. 

OYER. 

Declaration,  18. 

PAROL  AGREEMENT. 

1.  The  parties  to  a  parol  agreement,  which  by  the  undei^tanding  between 
them  u  to  be  reduced  to  writing,  cannot  escape  from  its  obligstioBs  by 
refusing  to  execute  the  written  instrament  or  to  proceed  foither  there* 
with.    SHsr^  vs  jtMhlof  ei,aL  1$. 

SI  Agreement,  6. 

l^AROL  EVIDENCE. 

1.  Evidence,  31. 60. 

5.  Alien,  5. 

PARTIES. 

1.  Evidence,  1,  47, 
&  Verdict,  3. 
3.  Attorney,  1. 
4i  Courts,  8. 

5.  Actions,  6. 

6.  Process,  5.    Jorisdiction,  10. 

PARTNER  AND  PARTNERSHIPS. 

A  purehaser  under  an  execution  agsinft  one  partner,  beecNiies  a  tCMaf 
in  common  with  the  other  parties,  in  an  undivided  share  of  the  Und  pur- 
chased, subject  to  all  the  righu  of  the  other  partners.  Until  the  part- 
nership debts  are  paid  he  can  have  no  claim,  bnton  the  aepnrato  intereot 
of  the  individual  partner  in  the  residiWb    Gihmre  n  Tkf  Mrtk  Jimni* 
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LATENT  LAWS. 

1.  Summarj  of  the  proTinain  of  th«  patent  Uwi.    fvatu  vt  JBoltn,  m 

8.  LegitUtnn,  1. 

PATEirr  RIGHTS. 

1.  If  to  an  action  for  the  violation  of  a  patent  right,  the  defendant  plead  the 
general  issae,  it  ia  anfficient  in  the  notice  ol  special  matter  to  state,  that 
the  plaintiff  is  not  the  original  inventor  of  the  machine,  for  which  the 
patent  has  been  obtained,  tf  the  defence  ia  founded  on  such  an  allega- 
tion; and  it  is  not  necessary  to  state  in  the  notice,  who  was  the  inventory 
or  who  had  previously  used  the  machine.  If  the  notice  specifies  some 
persons  who  used  the  machine,  the  use  thereof  by  others  may  be  given 
in  evidence.    Evan$  vs  JTtvfntfr,  315. 

2L  A  patent  may  be,  for  a  new  and  nsefal  art^  bat  it  must  be  practical,  and 
it  must  be  explicable  and  referrable  to  something  which  may  prove  it  to 
be  useful.    Evans  vs  Eaton,  dfiS. 

3.  The  discover}'  must  not  only  be  useful  .but  new,  and  it  must  not  have  been 

before  known  or  used  in  any  part  of  the  world;  and  the  title  of  a  paten- 
tee to  an  invention  may  be  impeached,  although  he  was  ignorant  at  the 
time  he  received  the  letters  patent,  that  the  invention  had  been  in  use 
before  bis  discovery.     IHd.  393. 

4.  If  the  discovery  be,  of  an  in^frwement  only,  it  must  be  an  improvement  in 

the  principles  of  a  machine,  art,  or  manu&cture  before  known  and  used; 
if  theybrm  or  proporHona  are  improved,  it  is  not  a  diseoveiy.    Rid.  323. 

5.  The  grant  of  an  ezdusive  privilege  by  the  patent,  can  only  be  for  the  dis- 

covery recited  and  described  in  the  patent  and  specification.    Ibid.  3SS. 

6.  If  the  patentee  is  the  discoverer  of  an  improvement^  and  the  patent  is  for 

the  whole  machine,  it  b  void.    Ibid.  $23, 

7.  A  machine,  or  an  improvement,  may  be  new  and  entitled  to  a  patent^ 

although  parts  of  it  were  before  known  and  used.    Ibid  333. 
A.  The  comUnation  of  old  machines  to  produce  a  new  and  useful  result,  is  a 
discovery  for  which  a  patent  may  be  granted.    Ibid  383. 

9.  A  recovery  cannot  be  had  by  the  patentee  of  the  discovery  of  a  useful 

eombinaUon  of  known  machines,  in  an  action  against  any  one,  who  may 
use  any  one  of  the  known  machines,  of  which  the  combinatbn  is  formed. 
Ibid.  593. 

10.  Quere,  If  in  an  action  for  the  violation  of  a  patent,  for  a  new  and  useful 
improvement,  by  the  combination  of  machines,  the  plaintiff  can  recover 
against  a  defendant  who  has  used  one  of  the  machines  employed  in  suck 
combination,  although  be  may  have  been  the  inventor  of  the  machine 
used  by  the  defendant  In  such  a  case,  the  inventor  should  take  out  a 
patent  for  each  machine  of  which  he  may  have  been  the  discoverer,  and 
he  should  under  each  patent,  institute  a  suit  fw  the  violation  of  his  rights. 
Ibid  323. 

11.  An  offer  to  a  patentee  of  an  invention,  to  take  from  him  a  license  to  use 

his  alleged  discovery,  does  not  deprive  the  person  who  made  the  ofier 

of  a  right  to  contest  the  right  of  the  patentee  to  the  invention.    Ibid, 

383. 
18.  There  is  no  limitation  of  the  period,  in  which,  when  the  general  issue  is 

pleaded  to  an  action  on  a  patent,  the  defendant  may  give  in  evidence 

that  the  patentee  is  not  the  original  inventor.    Ibid  383. 
13.  If  the  original  inventor  of  a  machine  abandons  the  use  of  it  and  does  not 

take  out  a  parent  for  it,  no  other  peraoo  can  entitie  himself  to  a  patent 

for  the  discovery.    Ibid.  3^. 
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PATENT  RIGHTS. 

U.  1¥lMre  t««  Madiioet  are  nbiftantUlftbeMUBM.  Md  «|Mnto  n  thetuie 
DUiner,  to  |»rodiiee  the  tame  kind  of  malt,  they  miMt  be  Ura  aane  in 
prineiple.    Gray  etaLw  Jamet  et  at  394 

15.  If  an  iDTention,  for  whieh  a  patent  ii  obtained,  it  impravBd  by  any  penoa 

other  than  the  patentee,  the  inTentor  of  the  original  maehiae  baa  no 
right  to  use  the  improfements,  and  the  inventor  of  the  improvements 
has  no  right  to  ate  the  original  nfaohine  vithoat  the  lieente  of  the  pa- 
tentee,   idul  304. 

16.  A  patent  *'  for  an  improrement  in  the  art  of  making  nails,  by  meant  of 

*'  a  machine  whieh  eou  and  heada  the  nail  at  one  opemtion,'*  is  not  a  grant 
of  an  abttraet  principle,  nor  it  it  the  grant  of  the  different  parts  of  aay 
machine,  but  of  an  improvement  applied  to  a  praotieal  ate,  effeeted  by  a 
eombinatioa  of  Tariout  mechanical  powers  to  produce  a  new  retoK. 

17.  It  la  not  sufficient  to  invaUdate  a  patent,  that  the  specificaUon  ia  mate- 

fially  defective,  unless  the  patentee  intended  by  the  eonceabaent  «f 
paru  of  the  machine  to  deceive;  and  where  practical  mechanics  are  abk 
to  supply  any  omissions  in  the  specification,  toch  intentioii  will  not  be 
pretamed.    Jbid.  S9A. 

18.  Quere,  If  in  an  action  for  the  vioUtkm  of  a  patent  right,  where  the  gene- 
ral issue  hat  been  pleaded  it  is  competent  to  the  defendant  to  gjive  in 
evidence^  that  the  machine  is  uselctt  and  hat'  been  abandoned.  Ibid. 
394. 

19.  After  a  patent  it  franted  for  an  invention  or  ditcovery,  the  ditote  of  it  bjr 

the  patentee,  is  not  an  abandonment  of  the  rights  of  the  patentee  to 
the  same,  but  they  eoQtinoe  for  fourteen  years  from  the  date  of  the  pa- 
tent   IbuLS9i, 

90.  DamageSff  10. 

21.  If  a  machine  ia  the  state  in  which  it  was  first  made,  was  sp  far  inferior 
to  other  machines  used  for  the  same  purpose^  as  that  it  was  of  no  in- 
trinsic Ttlue^  yet  if  another  person  can  superadd  to  the  invention  and 
remove  its  defects,  the  inventor  of  the  improvements  derives  no  right 
to  the  original  machine,  from  having  made  it  of  value  by  addition  to  it 
Grqjf  et  aL  vs  Jame$  et  aL  476. 

S8.  DecUuration,  10. 

TAYMENT. 

1.  Bonds,  assigned  to  be  applied  to  the  discharge  of  a  debt  for  which  a  suit  is 
brought,  although  they  are  not  returned  to  the  assignee,  cannot  be  given 
in  evidence  on  the  plea  of  payment.  It  being  proved  that  the  considera* 
tion  of  the  bonds  had  failed,  and  that  they  had  been  acknowledged  by 
the  attignor  to  be  of  no  value.     HVeort  vt  The  Executor  ef  Hvnt^  441. 

3.  A  payment,  which  might  have  been  pleaded  to  the  original  ecire/adae  to 
revive  a  jodgment,  cannot  be  given  in  evidence  on  a  second  torejaciaa. 
IHd.  441. 

PENNSYLVANIA. 

Mode  of  eondoeting  a  eaoae  by  the  counsel  employed,  in  the  eourtt  of  Penn- 
sylvania.   BUg^ht  ts  JieUey,  H. 

/I) 
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PERFORMANCE. 

1.  Alter  an  o(fer  orperfonuanee,  and  a  rtlbial  of  aeae^nee,  it  h  not  in  the 
power  of  the  opposite  party  to  say,  that  he  who  made  the  ofRer,  woald 
not,  or  eouM  not,  have  dofte  wliat  he  declared  hittuelf  ready  to  do. 

S.  Contraets,  3. 

PLEAS  AND  PLEADING. 

1.  Contra/ormam  gtatuti^  is  a  matter  of  form  and  may  be  eared  by  Terdlet: 

TryM  vs  WHte,  96. 
8.  Aetions,  6. 
S.  Replevio,  |. 
4  Declaration,  S. 

5.  In  an  aetion  on  the  ease,  to  reoover  the  amoant  of  an  acoepted  bill  of  ez- 

ehange  from  the  aeeeptors,  the  plainUfis,  who  were  payees  and  indor- 
aers  on  the  bill,  eannot  recover  the  damages  and  costs  of  the  suit  wluch 
had  been  recovered  against  them  by  the  indorsee  of  the  bill,  there  being 
no  money  count  in  the  declaratioa.    Xing'  et  aL  vs  PhUlipt,  dSO. 

6.  Ilemurrer,  1. 

7.  Want  of  proper  averments  in  a  declaration,  cannot  be  made  the  ground  of 

a  nonsuit    Hot  vs  Steel  et  aL  406. 

8.  A  replication  to  the  plea  of  the  statute  of  limitations,  which  stated  that  the 

debt  arose  on  an  account  between  merchant  and  mersliant,  and  that 
the  plaintiff*  was  beyond  sea,  is  bad  for  duplicity.    Crai^  vs  Brown,  443. 

9.  To  a  scire  fadag,  to  revive  a  judgment  in  ejectment,  for  the  tenn  and 

damages,  the  defendant  cannot  plead  a  conveyance  of  the  premises  by 
the  lessor  of  the  plaintiff  subsequent  to  the  judgment.  Lettee  of  Perm 
vsJOyne,446. 

POWER  OP  ATTORNEY. 

1.  A  deed  for  land  in  Pennsylvania,  made  onder  a  power  of  attorney  oc- 
knewledged  before  a  major  or  ether  chief  magistrate  of  a  city,  instead 
of  being  ^rove^  before  him  by  the  witiiessea^  and  oertiHed  by  himoider 
the  public  seal,  is  evidenee,  under  the  common  law  of  Pennsylvania,  not- 
withstandBi^  that  the  provisions  of  the  net  of  1705  have  not  been  com- 
plied with.    MUtigtm  vs  Dixm,  433. 

ft.  The  provisioos  of  the  act  of  1706,  apply  to  a  power  of  attorney  proved  by 
the  attesting  witnesses,  but  they  do  not  e»elode  other  evidence  of  the 
execution  of  such  power.    Ihid,  433. 

PRACTICE. 

1.  Practice  of  the  State  Courts,  adopted  by  the  Cireuit  Courts  of  the  United 

States.    Page  1. 
ft.  If  the  practice  of  a  State  Court  has  been  changed  after  the  adoption  of  the 

same  practice  in  the  Cireuit  Courts,  the  practice  in  the  Cii-cuit  Courts 

b  not  thereby  altered.    Page  1. 

3.  Construction,  4^ 

4.  Ubel,  1. 

5.  Kvidence,  13. 

6.  Pennsylvania. 

7.  Continuance,  1,  ft»  3. 

8.  ExeeutioDS,  3, 4. 

4C 
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PRACTICE. 

9l  ProccediDfi  bj  fimsn  tttMbmeafc  under  die  bw  of  PeuMjlfmaia.  Grtv- 
^hle  vs  JVWM(f^fe  et  aL  445. 

10.  Practice  and  proeeednlg^  under  the  law*  of  PcmuyHanie,  to  mH  the 

tondi  of  edeeeMedperaonfbr  the  payment  of  dcbtiL  fFUma'n  Wattm^ 
269. 

11.  Practiee  and  proceediog%  onder  the  faivt  of  En^Uuid,  vhen  lands  are 
taken  in  ezeeotion  for  debt    Ibid.  269. 

13.  Pleat  and  plcndia^  5. 

15.  Chaneeiy  Praetiee,  1,  2. 

14b  On  the  pica  of  **  no  nneti  in  the  hands  of  the  exeentor,'*  the  praetiee 
In  Pennajlrania,  is  for  the  jarj  to  find  for  the  defendant,  and  for  the 
pbuntiff  to  pray  judgment  de  territ  Ue^  and  of  assets,  quandt^  Uc. 
mU9n  v%  Watton,  969. 

15.  Payment,  1,  2. 

16.  MoocT*  m  eoort,  1. 

17.  A  plea,  which  states  matters  that  oeemred  subsequent  to  the  instiliitiun 

of  the  suit,  it  bad  on  demurrer.    Lockmgl€n  ts  Smith,  466. 

18.  When  objeetiooa,  merely  formal,  are  taken  at  caHses  of  demurrer,  the 
party  must  hare  the  benefit  of  such  ezeeptions  when  they  are  wcD 
founded.    idtdL466. 

19.  Veidict,  7. 

PREFERENCE. 

1.  Iruolverujf  or  inability  to  pay  his  debts,  by  fnj  one  who  b  a  ddiCor  to  the 

United  States,  does  not  give  to  the  United  States  a  preference^  anlets 
the  tame  be  accompanied  with  a  Toluntarj  asagnmeot  of  all  the  pro- 
perty of  the  debtor,  for  the  benefit  of  his  creditorL  Mter  if  there  be  a 
legal  insoivenoy     Thetbuan  ts  Switht  195. 

2.  The  preference  given  to  the  United  Sutes,  in  the  eases  mentianed  in  the 

act  of  Congress,  supersedes  prior  judgments,  upon  the  estate  of  the 
debtor  to  the  United  States.    Ibid  195. 

PRESIDENT  OF  THE  UNITED  STATES. 

1.  Powers  of  the  President  of  the  United  Sutes,  under  the  acts  of  Gongrem 

relatire  to  aliens.    Loekingtmt  vs  Smith,  466. 

2.  The  act  bsTing  aothoriied  the  President  to  direct  the  confinement  of  alien 

enemies,  those  powers  necessarily  conferred  all  the  means  far  enforcing 
such  orders  as  he  might  giro  in  relation  to  the  eiecotion  of  those 
powers.    Ibid.  466. 

3.  The  Marshals  of  the  several  districts,  are  the  proper  offieers  to  exeeote 

the  orders  of  tbe  President,  under  the  act  relatire  to  alien  enemies. 
/6m/.  466. 
4  It  it  to  the  department  of  state,  that  a  reference  must  be  made  for  tbe 
official  acts  of  the  President,  in  relation  to  such  pubiie  measures  aa  are 
not  immediately  connected  with  the  duties  of  tome  other  department. 
Ibid^M.  . 

5.  The  President  may  direct  some  other  department,  to  make  known  waitkk 

measures  as  he  may  establish.    Ibid  466. 

6.  After  the  President  had  established  such  regulations  as  he  deemed  ae. 

cestary,  in  relation  to  alien  enemies,  it]was  not  neceasaiy  to  call  in  the 
aid  of  the  judicial  authority,  on  all  occasiont  to  enforce  themi  and 
Marshal  could  act  without  such  authority.    IHdr  466. 
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PRBSIDENT  OF  THE  UNITED  STATES. 

7.  By  the  prorinoat  of  thli  law,  Congrett  intended  to  make  the  jadieiary 

auxiliary  to  the  exeeotive  in  effecting  its  great  pbjeets;  and  vtaStk  depart- 
meot  wai  to  aet  independently  of  the  other^  except  that  the  former  was 
to  make  the  ordinaneei  of  the  latter  the  rule  of  ita  dedaioDi.  Locking- 
ton  Tt  Smith,  466. 

PRESUMPTION. 

1.  After  verdiot»  the  court  will  preiome  that  the  want  of  precision  in  the 
declaration  or  libel  was  supplied  by  evidence,  when  a  proper  case  has 
been  laid  in  the  same,  but  not  described  with  precision.  7%e  United 
States  vs  The  Virgin,  7. 

8.  When  a  prohibited  cargo  Is  taken  in  at  a  port  at  which  intereoane  is  pro. 

hibited,  and  brought  into  a  port  of  the  United  States,  it  is  to  be  presumed 
that  the  cargo  was  laden  with  an  intention  to  import  the  same  into  the 
United  States,  but  this  presumption  may  be  repelled  by  eTidence.  The 
United  Staiee  ts  The  Paul  Shearman,  98. 
3h  The  presumption  is  in  favour  of  mental  capaeity,  and  in  order  to  affect 
the  validity  of  a  deed  or  will,  incapacity  must  be  proved.  Leeeee  of 
Boge  vs  Fieher,  165. 

4.  Receipt  in  full,  1. 

9.  ueeo,  V. 

6.  Length  of  time,  1. 

7.  Every  presumption  b  to  be  made  in  (avonr  of  the  regularity  of  a  torvey, 

made  by  a  sworn  officer,  returned  into  the  land  office  and  accepted, 
until  the  contrary  is  proved,  by  the  party  who  impeaches  it.  JLettee  rf 
Griffith  vs  Tunekhmuer,  418. 

5.  Feme  Covert,  4. 

9.  The  grantor  of  land,  is  presumed  to  be  alive  until  the  contrary  is  shewn. 

Lenee  ofBattin  vs  Bigelvm,  45S. 

10.  A  presnmptioo,  that  the  purchase  money  for  land  has  been  paid  to  the 

proprietaries,  cannot  arise  from  length  of  time,  when  the  claimant  of 
the  land  does  not  produce  a  patent,  or  does  not  shew  that  a  patent  was 
issued  for  the  land.    Conn  erat  vs  Pena  et  aL  497.  JVote. 

PRINCIPAL  AND  AGENT. 

A  recognition  of  the  acts  of  an  agent  by  his  principal,  is  equivalent  to  an 
original  grant  of  authority.    Conn  etoL^  Pcnn  et  al  496. 

PRIVILEGE. 

A  person  attending  a  court,  as  a  party,  or  witness,  cannot  be  arrested. 
BUghfe  Execut^re  vs  Aahky  et  aL  41. 


PROCESS. 

1.  Contempt  of  Court,  1,  8. 

S.  It  is  not  a  sufficient  return  to  a  venditieni  exponae,  **  that  A  B.  to  whom 
**  the  property  was  struck  off  at  the  sale,  has  neglected  and  refused  to 
**  comply  with  the  terms  of  sale."  It  is  the  dutv  of  the  marshal  to  offer 
the  property  at  sale  again,  if  he  had  time  to  do  lo^  and  if  not  by  a  pro- 
per riftum,  enable  the  phiintiff  to  take  out  an  oHae  venditiem  exponae. 
^f  Wortman  vs  Coiufngham,  S4l. 

^j[  3.  Eiecntion,  1, 8,  9, 4^  5. 

4  Scire  fadae,  6. 
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PROCESS. 

i.  The  defaitb  aectioii  of  the  judieUiy  act  oC  the  Sith  of  September,  17Sf» 
reUtiire  to  the  lerTiee  of  proee»|  it  not  a  denial  of  jariadietion,  hut  the 
grant  of  a  pritilege  to  the  defendant,  not  to  be  toed  oat  of  the  state 
where  he  retidei,  onleM  he  thall  be  served  with  proeess  in  the  state 
where  the  suit  is  bronght.  Bat  the  defendant  may  wave  that  priniegB 
by  a  Tolunlary  appearance;  yet  if  he  plead  the  tutp  of  his  not  haTing  been 
served  with  proeess  within  the  State  where  the  eanae  has  been  eon- 
meneed,  and  the  oiase  is  set  down  for  a  hearing  on  this  plea,  on  the 
equity  side  of  the  eoart,  the  docket  entries,  showing  a  pikr  appearsnce 
by  a  solicitor  of  the  court,  cannot  betaken  notice  ot  ifarrifofi  ts  Bawan 

PROPRIETARIES  OF  PENNSYLVANIA. 

X,  Title  of  the  proprietaries  of  Pennsylv^ia  to  the  soil  of  the  provinee,  pre- 
Yioos  to  the  revolutioo.    Comi  et  al,  ts  Peim  et  aL  49ii* 

8.  The  proprietaries  had  an  anqoestionable  rig^t  to  dispose  of  the  sell  as  they 
might  think  proper,  and  to  reserve  to  their  own  use  .such  portioos  as 
they  might  8eleet,and  in  sueh  manner  as  they  might  please  to  prescribe. 
IHd.  496 

db  In  what  manner  parts  of  the  provinoe  of  Pennsylvania  were  appropriated 
by  the  proprietaries  to  their  private  use,  as  manors,  be.    Ibid,  49<i. 

4.  Springetsbuiy  manor,  1. 
5.UuMls,li. 

PROTEST. 

Bills  of  exchange,  S. 

RANSOM. 

The  net  proceeds  of  the  ship  and  ear«o^  at  the  port  of  discharge,  and  not 
the  invoice  cost  of  the  onrge^  with  the  wages  of  aU  Che  persons  belong, 
mg  to  the  ship  mast  contribute  to  the  ransem  of  the  aUp.  Oinrd  vt 
Ware,  142. 

REBUTTING  EVIDENCE. 

Witness,  1. 

RECEIPT  IN  FULL. 

1.  A  receipt  in  fall,  is  only  prima  facie  evidence  of  what  it  purports,  and  if 
deariy  |Hroved  to  have  been  obtained  by  fraud,  mistake  or  Igooranee  of 
the  righu  of  the  party,  it  wUl  be  exammed  into  and  corrected  in  a 
court  of  law,  as  well  as  in  a  court  of  ei|uity,  but  If  euch  evidence  b  not 
given,  the  presumption  in  favour  of  the  validity  of  such  instrument  wit! 
prevaiL    7%om^^t0n elat  vs  Foiutat,  183. 

5.  If  the  legal  rights  of  a  party  are  doubtful,  honestly  contested,  and  oppor^ 

tunity  given  him  to  satisfy  himself  in  rebtion  to  them,  a  receipt  giren 
by  him»  for  leas  than  such  party  was  in  strictneis  entitled  to,  wiU  not  be 
setaiide.    Md.199, 

RECORD. 

i.  Facts,  in  opposition  to  the  record  of  a  judgment  in  one  Staler  cannot  be 
alleged  to  contradict  the  judgment,  m  an  action  brosght  on  it,  in  nn- 
ether  State.    Fhldrt  GiMaetaL  155 

3  Error,  1. 


^ 
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RECTIFICATION  OF  SPIRITS. 

DbtiUatioD,  1. 

REHEARING. 

Negligence,  1. 

RELEASE. 

ExtiDguiihmeaty  8. 

REMOVAL  OF  CAUSES. 

JariidictioBy  S.  6. 

REPLEVIN. 

Parker  agreed  in  writing  to  fumiali  eertain  goods  to  tho  Coauninary  Gene* 
ral  of  the  United  Sutes,  manulaetared  and  about  to  be  manufaeturedy 
for  the  porpoae  of  paying  a  debt  dae  bj  him  to  the  Coromiaaarj  Gene* 
ral,  and  to  Robert  fiarp;  the  United  Statea  eannot  maintain  replevin 
for  the  goods  manttfactored  under  the  oontraet  If  the  action  ean  be 
maintained,  Robert  fiarp  tiioQld  hate  joined  in  iC  TTie  United  Statea 
VB  JTenfiariy  168. 

RETROSPECTIVE  LAWS. 

Laws,  1. 

REVENUE  LAWS. 

1.  Construction  of  statntes,  8. 

2.  A  bond  given  by  a  oolleetor  of  the  internal  rereoQe,  with  svreties,  condi- 

tioned that  the  eolleotor  had  accounted  and  would  aeetant  for  all  taxes 
eoUeeted  or  to  be  collected,  is  not  binding  on  the  sureties,  as  to  coUec- 
tions  prenooily  made.    Arvutrmg  etaLr%  Tke  United  Statea,  46. 
S.  Duties,  7.  « 

REVOLT. 

1.  What  eonstitates  the  oSenee,  of  making,  cr  attempting  to  make  a  rerolt 

on  board  of  a  ship.    The  United  Statea  rs  Sharp  et  al  118. 
S.  An  endeavour  to  make  a  revolt^  ia  an  endeavour  to  excite  the  crew  to 

overthrow  tl»e  lawful  authority  and  command  of  the  master  of  the  ship. 

It  is,  m  effect,  an  endeavoor  to  make  a  mutiny  on  board  the  ship.    J^Tete 

to  page  n^ 

SALES  BY  SAMPLES. 

Warranty,  a 

SATISFACTION. 

1.  Imprisonment  under  a  capiaa  ad  aatirfadendum,  is  a  satisfaction  of  the 
debt  as  to  the  defendant.    Parker  etoLn  The  United  Statea,  86S. 

2. 1  f  the  vendee  of  property  accept  of  a  note  or  bill  in  satidaction  of  hb  debt, 
he  cannot  sue  his  ori|^al  debtor,  provided  there  was  no  fraud  or  un- 
fairness on  the  part  of  the  vendee.    lUd,  S68. 

3.  If  the  vendee  of  goods^  withoat  an  agreement  to  receive  a  note  in  ■ftt»*fiMr- 

tion  of  hia  debt,  take  foeh  note  and  trantfer  it,  his  right  of  aetfon  on  the 
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SATISFACTION. 

oontraet  of  lale  is  taken  away  aa  long  aa  the  note  it  oat  of  Ma 
and  he  ean  only  sue  on  the  contract,  «hen  he  gelt  back  the  t>ote»  and 
has  it  in  hif  power  to  retum  it  to  the  vendee.  Parker  etoLft  The 
United  SttUet^  SG8. 

S»CIRE  FACIAS* 

1.  Foreign  attaehmenty  S, 

S   Ejectment,  5. 

d.  Execution,  5,  6. 

4.  In  eveiy  case,  where  a  »cire  facia*  issaes  to  reriTe  a  judgment,  it  is  a  con- 
tinuation of  the  original  suit,  and  may  issue  in  the  name  of  the  oiiginal 
plaintiff,  or  those  claiming  as  his  legal  representatiTes,  although  such 
repreaentatiTC  should  be  a  citizen  of  the  same  State  with  the  defend- 
ant.   Lenee  of  Pent  ts  X^fne,  446. 

SEAMEN. 

1.  Seamen  of  the  United  States,  |Nit  on  board  of  a  vessel  of  the  United 
States,  by  a  consul,  are  within  the  meaning  of  tlie  aet  of  Congress,  en- 
titled *'an  aet  for  the  pnnidiment  of  certain  crimes,"  and  they  am 
bound  by  the  same  obligations  which  exist  in  cases  of  artielcd 
The  United  Statet  ts  Sharp  et  aL  118. 

8.  Confining  the  master  of  a  vessel,  4. 

SEAMEN'S  WAGES. 

1.  Seamen  forcibly  pot  on  shore  by  the  captors,  from  a  vessel 

afterwards  ransomed,  and  arrived  at  her  place  of  destination,  naviyited 
from  the  place  of  capture  by  a  new  crew,  the  owner  not  having  given  the 
original  crew  an  opportunity  to  join  the  vessel,  are  entitled  to  w«gci^ 
subject  to  a  contribution  for  ransom.    Girard  vs  fVare^  142. 

SL  Receipt  in  fuU,  1,  & 

9.  Where  a  vessel  is  lost  op  her  homeward  voyage,  full  wages  are  doe  to 

the  seamen,  up  to  the  time  of  her  arrival  at  the  last  pott.of  delivery  of 
the  outward  cargo,  and  half  wages  from  that  time  until  her  departure 
from  the  last  port  at  which  the  retum  cargo  was  taken  on  board.  The 
time  of  her  going  from  port  to  port  to  obtain  a  cargo  being  considered 
the  same  aa  if  she  had  remained  at  her  port  of  delivery,  and  taken  n 
full  cargo  there.  TAomjktoit  ef  oA  vs  Favssa/,  188. 
4i  Retaining  seamen  on  board,  by  direction  of  the  owner,  after  the  termina- 
tion of  the  voyage  for  which  they  shipped,  amounts  to  a  new  contract 
for  the  return  vojage,  on  the  same  tenns  as  the  outward  voyage.  Ibid. 
188. 

SEIZIN. 

1.  A  covenant  of  aeiiin  in  a  deed,  is  not  broken  aa  to  the  lands  which  were 
out  of  the  grantoi's  possession  at  the  time  it  was  ezeeatcd.  T%Qma»  vs 
Perry,  49. 

8.  Deed,  8. 

SETTLEMENT. 

The  date  of  the  warrant,  and  not  the  payment  of  the  parohaae  money,  b 
the  period  from  which  the  two  years'  allowed  for  the  settlement  of  lands 
inthnBewparchaWjW»t«nui.    Lene€tffir9wnn€fall9rtM^^2^i, 
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SPECIAL  MATTER. 

L  Patent  right*,  1. 
S  Nati«e, ». 

SPECIFIC  PERFORMANCE. 

1.  Under  what  ciraumsUocet  equity  will  refue  to  decree  aspecifie  perfom- 
anoe.    Thon^9m  vi  Todd,  380. 

8.  A  coart  of  equity  will  not  oompel  the  performanee  of  a  parol  agreement 
to  eooTey  lands,  in  a  eaae  In  whieh  he  who  asks  the  anittanee  of  the 
eoort,  b  charged  with  unfair  eonduet  in  relation  to  the  contraet  whieh 
he  seeki  to  enforee,  but  will  turn  the  party  away  from  that  forum,  and 
leave  him  to  his  legal  remedy.    Ibid.  380. 

5.  In  a  toit  for  a  i pecifie  performance  of  a  parol  agreement  to  eonTey  laodi^ 
although  the  defendant  aoiwer,  and  admit  the  agreement,  he  may  ne- 
Tertlieleas  protect  himself  against  a  performance  of  it  hy  pleading  the 
statute  of  frauds.    Ibid,  380. 

SPECIFICATION  IN  A  PATENT. 

1.  Patent  rights,  17. 
S.  DecUratioo,  10. 

SPRINGETSBURY  MANOR. 

Proceedings  under  which  the  manor  of  Springetsbury  was  laid  out  and  ap^ 
propriated  by  the  proprietaries.    Conn  et  aL  ys  Petm  et  aL  406. 

STATE  COURT. 

1.  Rules  of  practice  of  the  State  courts,  adopted  by  the  Circuit  coiqrts  of  the 

United  Sutes.    Pag^  1. 
S.  Practice,  1,  8. 

3.  Judgment,  8. 

4.  Form  of  authenticating  the  proceedings  of  State  courts  >o  order  to  thfi^ 

admission  in  efidence  in  other  states.    Craig'  ys  Brown^  359. 

m 

STATE  DEPARTMENT. 

]>epartnient  of  State. 

STATE  LAWS. 

1.  Construction  of  the  acts  of  Assembly  of  Nev  Jersey,  of  1778  and  1783.. 
Beachf  Executor,  ys  fFoodhuU,  8. 

8L  Feme  coYcrt,  3. 

d.  A  printed  pamphlet  containing  a  law  of  the  State  of  Looisiana,  is  not  ad- 
missible in  CYidence.     Craig  ?s  Brown,  358. 

4b  In  what  manner  the  laws  of  the  scYcral  statea  most  be  aathenticated,  in 
order  to  their  being  read  in  cYidence  in  the  courts  of  other  states.' 
Field  YS  Oibbe,  155.  Craig  ys  Brown^  358. 

5.  Laws  of  the  United  Sutes,  8. 

6.  InsolYcnt  law,  1,  8. 

7.  The  laws  of  the  scYeral  states  as  to  rights,  furnish  rules  of  decision  for  the 

federal  courts  under  certain  qnaUiicationsi  but  as  to  remedies,  they  have 
no  binding  force  in  those  courts.    Campbell  etaLyn  Ciaudhu^  484^ 
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STATUTES- 

I.  When  the  intention  ef  the  Lesiatetare  hj  the  ▼ordi  of  the  ttatste  is  im- 
probable, Uie  court  viU  gire  n  oonrtraetion  to  the  lav.  The  UnUed 
State*  Ts  ne  ffvtUer,  10. 

t.  Construction  of  ttatotes. 

3.  Crimesy  S. 

STATUTE  OF  FRAUDS. 

FraodSy  statute  of. 

STILL  TAX- 

A  KctiBer  of  spirits  distilled  from  domestic  materials*  is  not  a  ditiitter  of 
spiritoous  ttqoors  within  the  meaning  of  the  act  of  Congress  of  84di 
July,  1813,  sect  98.    Utdted  Statee  ys  Tenbreek,  18a 

STUDENT  AT  LAW. 

A  person  who  came  to  a  knovledgn  of  facts,  while  a  stndenA  in  the  ofllce  of 
an  attorney,  who  was  consulted  by  a  party  in  a  cause,  may  be  a  witneaa 
to  testify  to  the  facU  which  came  thus  to  his  knowledge.  The  rales  of  law, 
which  prohibit  an  attorney  from  giving  evidence  of  the  secrets  of  hia 
client,  do  not  apply  to  a  student  at  tew.  Andrerpn  et  al.  ts  Selemen  «f 
0^356. 

SUGAR  TAX. 

1.  The  act  of  Congress,  passed  S4th  Jnly,  1813,  impoung  a  duty  on  refined 

sugar,  did  not  subject  to  the  duty,  sugar  refined  before  that  dny  moA 
put  into  mooids.    United  Statee  fis  Pemdn^rUn,  113. 

2.  In  an  action  on  a  bond,  given  in  pursuance  of  that  act.  It  woqM  be  sufficient 

for  the  defendant  to  show,  that  the  sugar  sent  out  for  sale,  was  refined 
before  the  tew  ^ent  into  operation,    ^id,  1 13. 

SURETIES. 

Revenue  laws,  S. 

SURVEY. 

1.  Evidence,  87. 

8.  Depreciation  lands,  1,  i2. 

8.  A  survey,  made  by  a  deputy  surveyor  out  of  lun  diftriet,  is  voMp  Lmee 
of  Griffith  vs  Tunckhouter^  41 8. 

4w  The  courses  and  distances  laid  down  in  a  survey,  t^pedaOf  If  it  be  an- 
cicnC,  mm  never,  in  praetiat,  eoiisKefed  eoneMve,  hut  are  RaMe  to  be 
materially  changed  by  eril  praof,  or  by  other  evidence  tending  to 
prove  that  Ae  dtfonmentaffy  Mnea  are  the»o  not  aetnal^  nn.  Corni 
et  td,  vs  Peim  et  oL  406. 

5.  Land,  12, 13,  14. 

6.  It  has  always  been  customary  in  Pennsylvante,  t0  ifietiide  fai  surveys  made 

under  grants  from  the  proprietaries,  a  greater  qunntity  of  land  t&an  the 
warrant  ipedfied^  and  to  psiy  for  the  eieem  at  the  same  nrte  as  the  ori- 
pnal  iftrntdtf  was  paid  for.  TUs  coatom  dkl  not  extend  to  gnnts  of 
lands  within  the  proprietary  manoit.    JUd,  498. 
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SURVEYOR. 

1.  Survey,  1. 

S.  Depreentkn  Undiy  1,  8. 

S.  LuMia,  18, 13. 

TENANT  IN  COMMON. 

Piitfter  Mid  partMnhiph  1. 

TENDER. 
Agreementf  1. 

TERRE  TENANTS. 

To  a  9cire  facitu  against  an  ezeeator,  to  reTiTC  a  judgment  agilnit  bit 
testator,  the  defendant  eannot  plead  that  there  are  terre  tenants,  wboae 
lands  are  equally  bound  by  the  judgment,  so  as  to  oblige  the  plaintiff 
to  sue  out  a  fcirtfadOM  against  them.    WiUon  ▼§  fVatton^  2G9. 

TITLE. 

1.  The  ezparte  proeeedlngs  of  the  Board  of  Property,  eonstitoted  by  the 
laws  of  Pennsylrania,  ean  have  no  operation  on  the  title  of  a  party  to 
hnds  in  the  state.    Lettee  of  Griffith  vs  Evans  et  al.  166. 

SL  It  is  not  neeessary  to  produce  a  conveyance  from  a  warrantor,  whose 
name  was  only  made  use  of  for  the  pui-pose  of  enabling  a  party  to  appro- 
priate the  traet  surveyed  in  his  name,  and  the  application  for  which 
was  made  with  many  others,  laid  down  in  a  connected  plot.  Letaee  of 
Brvvm  vs  ChUorwtty^  898. 

3.  The  title  of  a  warrantee,  if  he  was  really  the  owner  of  the  land,  against 

one  who  had  paid  the  purchase  money,  could  only  be  asserted  and 
decided  in  a  court  of  equity.    Leuee  of  Brovn  vs  OaUarway^  898, 

4.  Agent,  6. 

5.  A  warrant  and  survey,  returned  into  the  land  office  and  accepted,  vesta 

n  good  dtle  in  Pennsylvania,    hence  if  Giiffith  vs  Tvnckhouter^  418. 
Leaoee  of  Jf  Wink  vs  Mkt,  489 

6.  Deed  poll,  1. 

7.  It  is  not  the  lines  of  a  survey  reported  by  a  surveyor,  but  the  lines  ao 

tnally  run  by  the  surveyor,  which  vest  in  the  patentee  the  area  included 
in  those  lines.    CoTtn  et  aL  vs  Petm  et  al  497. 


TREASON. 

1.  The  jut4sdietion  of  the  State  eoarti  la  to  treasoDy  Is  not  limited.    Xetiee 

of  Kemp  vs  Kemtedxf^  90. 
S.  Feme  covert^  L 
3.  Courts,  3. 

TRIAL. 

1.  indictment,  1. 
'    8.  Con^uance,  8. 
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TRUST  AND  TRUSTEE. 

I.  A  person  beoefioially  intrusted  id  a  soit.  if  slieD'enemfi  cftimot  iopport  a 

■ait  in  the  name  of  hia  truatee,  who  ia  not  an  aiien  enemj.    Crdwfird 

e*aLy%The  WiUiam  Perm,  106. 
S  Marriage  settlement,  1. 
S.  To  eatabhah  a  trast,  the  proof  liea  on  the  party  vho  alleges  it.    Prevott 

va  Gratx  et  aL  364. 

4.  Where  the  grantee  in  a  eonvejanoe  of  land,  had,  in  an  aeeoont  betweeik 

him  and  the  grantof,  made  out  aabaeqaent  to  the  ezceatioo  of  the  eon- 
ve>anet'y  given  the  grantor  credit  for  the  prooeeda  of  the  sale  of  a  part 
of  the  land,  thia  credit  was  held  to  amonnt  to  a  deolanitioB  of  trust,  ao  as 
to  repel  the  idea  that  the  eonreyance  waa  intended  to  be  absolute. 
Ibid.3U. 

5.  When  land  ia  conyeyed,  for  a  oooaideraton  vhieh  is  to  be  aftenrarda  aaeer- 

tained  by  the  price  at  which  the  grantee  may  sell  it,  there  ariaea  a  re- 
sulting troat  to  the  grantor,  until  the  aale  ia  made;  and  the  grantee 
becomea  a  truBtee,  aubjeot  to  all  the  equitable  rulea  which  would 
have  bound  him,  had  the  deed  in  express  terms  empowered  him  to  sell 
for  the  use  of  the  grantor;  anfi  the  grantor  has  in  both  eases  an  equal 
btereat  in  the  aale,  and  the  aamc  daima  upon  the  best  exertions  of  the 
grantee  to  obtain  the  highest  price  the  property  will  oommand.  iAidL 
364. 

6.  Whatever  profit  is  gained  by  a  titistee  by  the  sale  of  property  held  by  him 

in  trust,  belonga  to  the  cestui  qui  truet;  and  a  truatee  can  nerer  purchase 
or  hold  the  property,  diacharged  of  the  equity  of  the  eewtui  qui  trust  to 
call  on  him,  in  a  reaaonabletime,  to  account  for  the  profita,  or  to  liaTe  a 
re-sale.    IHd.  364. 

7.  A  purchase  made  by  a  trustee  is  not  absolutely  Toid,  but  it  is  voidable  at 

the  election  of  the  cestui  qui  trust,  if  he  h  dissatisfied  with  it,  and  in  a 
reasonable  time  afterwards  impeaches  its  validity.  But,  if  after  a  know- 
ledge of  it,  he  acquiesces  in  it,  the  sale  will  be  valid  both  in  ooorts  of  law 
and  equity.    I6id,  364. 

8.  Length  of  time,  affords  no  presumption  of  an  acquiescence  by  the  cestui 

qui  trust,  in  the  purchase  by  a  trustee  of  property  held  in  trust  by  him, 

unltess  it  appears  that  the  cestui  qui  trust  had  notice  that  the  trustee 

had  become  the  purchaser.    Ibid.  364. 
^,  A  creditor,  whc^  after  he  is  so^  becomes  a  trustee  for  his  debtor,  does  not 

by  that  act  impair  rights  which  he  had  antecedently  acquired  against 

him.    idtcT.  364. 
10.  If  a  trustee,  executor  or  agent,  buy  in  debts  doe  by  his  cestui  qui  trusty 

testator  or  principal,  for  less  than  their  nominal  amount,  the  benefit 

arising  therefrom  belongs  to  the  person  for  whom  he  acted.    Ibid.  364. 

II.  A  court  of  equity  will  not  permit  a  person  acting  as  a  trustee,  to  create 

in  himself  an  interest  opposite  to  that  of  hb  cestui  qui  trust,  or  princi- 
pal. It  is  otherwise  if  the  trustee  was  a  creditor  before  the  trust  arose. 
In  which  case  he  may  pursue  the  same  l^al  means  for  enfereing  hia 
debt,  which  would  have  been  open  to  him  had  he  not  become  a  trustee. 
Ibid.  364. 
18.  There  ia  no  principle  of  equity,  which  will  in  validate  the  title  of  a  trustee 
to  land,  which  the  law  has  taken  out  of  his  hands,  and  which  he  has  pur- 
chased from  one  apfiointed  to  sell  It  The  reasons,  which  forbid  a  trustee 
to  purchase  the  trust  property,  where  hv  Is  the  scUcr,  4o  not  a|^y  to 
such  a  case.    Ibid,  364. 
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UNITED  STATES. 
USAGE. 

1.  Querv.  What  is  the  ntagie  of  Canto*,  relative  to  eampenaatien  for  the  dc-^ 
liTerfof  teat  ioferior  to  thote  oootraeted  to  be  delivered  by  a  Hong 
merehant.    WiUing9  et  al  va  Coruegua,  178.  SOS. 

«.  Foreign  lawi,  S. 

3.  Lfx  loci,  3.  ' 

4.  Custom  at  Canton,  hj  wbieh  the  sales  of  teas  are  regulated.     WUUngi  et 

al.  vs  Contegua^  30S. 

5.  It  is  the  usage  at  Canton  to  add  interest  on  the  amount  of  the  artiel«>s  sold, 

and  for  the  bad  quality  of  whieh  eompeniation  Is  made,  to  the  other 
charges.    Ibid.  «)S. 

VARIANCE. 

When  the  deelaratioD  professes  to  set  forth  the  speoifioation  in  a  patent,  as 
part  of  the  grant,  the  slightest  varianee  is  fatal,  and  the  defendant  it 
entitled  to  claim  a  nonsuit.  In  general  it  is  sufficient  to  state  the  graAt 
in  sobstanee  in  the  deolaration.    Ttym  vt  fy/dtCt  9(i. 

VENDOR  AND  VENDEE. 

1.  Satisfaction,  2, 3. 
3.  Warranty,  1, 8,  3. 

VERBAL  REPRESENTATIONS. 

The  same  censtructioa  moat  be  given  to,  and  the  same  eonteipienees  will 
follow  from  verbal  representations,  made  at  the  time  of  a  parol  agree- 
ment, as,  had  they  been  inserted  in  a  written  agreement,  a  coart  of 
equity  would  assign  to  them.    TTutmpion  vs  Tod,  380. 

VERDICT. 

1.  What  defects  in  proeeedingt  by  information,  are  cured  by  verdict  Uni^ 
ted  Statee  vs  The  Vihgm,  7. 

8.  If  a  proper  ease  is  laid  in  the  deelantion  or  libel,  but  not  described  with 
precision,  the  court,  after  verdict,  will  presume  that  the  want  of  preci- 
sion was  supplied  by  evidence.  MUer,  if  no  ground  at  all  waa  laid. 
IHd,  7. 

3.  At  the  request  of  the  parties  to  a  cause,  the  jury  may  express  an  opinion 
distinct  from  their  verdict     Lenee  ofHartMhom  et  al,  vs  Wright,  64^ 

i.  If  evidence  has  been  given  on  the  trial,  that  the  value  of  the  land  exceeds 
five  hundred  dollars,  although  the  jury  in  their  verdiet  did  not  find  that 
fact,  the  Court  will  not  grant  a  new  trial.    Ibid.  64 

5.  Pleas  and  pleading,  1. 

6.  Contra  formam  ftatuti,  is  a  matter  of  form,  and  may  be  cured  by  verdict. 

Tryon  vs  White,  96. 

7.  The  practice  in  the  courts  of  Pennsylvania  for  the  jury  to  find  a  special 

verdict,  in  a  cause  where  the  parties  have  not  legal  b«^t  equitable  chums, 
does  not  apply  in  the  Cireuit  Court  of  the  United  States,  that  Court 
having  equity  powers.  (Note.)    Corm  et  al.  vi  Fenn  et  al  497. 
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VOIR  DIRE. 

EvideDee,  54. 

yOLUNTARY  PAYMENT. 

What  it  not  •  volimluy  paymeaC-  Matteg  xt  Sth»tt,  13& 

WAR. 

1.  Interest  oefties,  on  tBe  debts  doe  from  the  sabjcets  of  one  beirigerent  ta 
those  of  another  bell^erent,  daring  wtr,  anleas  the  creditor  has  a  knovn 
•gent  resident  in  the  ooontry  in  which  the  debtor  resides,  authorised  to 
reoeiire  the  debt.    Corni  etitLn  JPerm  et  aL  497. 

SL  Interest y  7,  9,  9. 

WAVER. 

1.  Eridenee*  3. 
8.  Warranty,  S.  3. 

WARRANTY. 

1.  In  a  contract  of  sale  wHhoat  warraaly,  if  there  be  no  Crand  on  the  paK  oC 
the  seller,  he  is  not  answerable  for  the  quality  of  the  articles.  WilSng's 
et  aLn  Coruegva,  302. 

S.  If  the  vendor  wairants  the  qoality  of  the  articles  he  sells,  he  is  bound  to 
deliTer  them  of  the  stipulated  quality,  and  the  examination  and  approba- 
tion of  some  of  the  articles  by  the  vendor,  when  they  are  deliirrred,  does 
not  amount  to  a  waver  of  the  contract.    JMd.  30S. 

3.  If  the  vendee  cannot  examine  the  articles,  bat  purehsse  them  from  an  ex- 
amination of  samples,  there  is  an  implied  warranty  on  the  part  of  the 
seUer,  that  the  articles  shall  correspond  with  the  samples  But  an  ex- 
amination of  samples,  where  there  is  an  express  wairanty,  is  not  a 
waver  of  the  warranty.    Ibid.  309. 

WARRANTY  IN  A  POLICY  OF  INSURANCE- 

Every  warraDty^  In  a  policy  of  insorance,  whether  express  or  implied^  con- 
stitates  a  condition  precedent,  and  the  assured  cannot  reoover  from  the 
underwriters,  wtthoot  first  averring  and  proving  the  perlbrmaaoe  of 
those  stipulations.  Craig'  vs  77ke  United  State*  Ineurance  CempOHy, 
410. 

WARRANT  AND  SURVEY- 

A  warrant  and  survey,  returned  into  the  land  office  and  accepted,  vests  a 
good  title  to  hinds  in  Pennsylvania.  he9%ee  of  Griffith  vs  Tunckhoueer^ 
418. 

WILL. 

Presumption,  3. 

WITNESS. 

1.  Evidence,  53. 

%  The  Court  will  not  permit  the  plamtU^  to  put  a  qvestioii  to  a  witacv, 
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WITNESS. 

ealled  bj  him  to  rebut  the  defendaDt*!  teftiauNiy,  whiob  it  Dot  intended 
to  eontndiet  or  discredit  the  defendant*!  witnesses,  and  wliieh  qnestion 
is  not  made  neeessaiy  by  the  defendant's  endenee.  JBviUu  ts  Eaton, 
383. 
3.  A  person,  vho  while  he  was  a  student  at  law  in  the  offiee  of  an  attorney 
eoosulted  by  one  of  the  parties  in  a  eaose,  eame  to  a  knowledge  of 
facts  relating  thereto^  may  be  examined  as  a  witness  as  to  his  know- 
ledge of  those  foots.    Andrew§  etoL^  Solomon  et  al  356. 

WRIT  OF  ERROR. 

A  writ  of  error,  is  the  proper  remedy  to  Recover  lands  wrongfully  forfeited 
and  sold,  under  the  act  of  the  Legislature  of  New  Jersey,  of  1778. 
Lenee  of  Kemp  ys  Kennfidy,  9^. 


END  OF  VOLUME  FIRST. 


ERRATA. 

Page   36,  8th  line  firom  the  bottom,  strike  out  utukr  tkit  injunetkm^ 

51,  last  line,  for  rather  read  taken. 

53,  after  First  in  the  5th  paragraph,  inaert  JTtat  the, 

5B,  15th  line,  for  exception  read  excen, 

61,  6th  line,  for  not  read  that, 

68,  4th  line,  for  ctummon  read  comndedsner^. 

70,  27th  line,  after  that  insert  it, 

76,  2d  line  from  bottom,  for  plaintiff  reaA  defendant. 
108,  Ist  line,  for  or  read  of, 
133,  13th  line,  after  ^9r  insert  to  the, 
149,  for  wagertng  read  -waging, 

154,  last  line,  for  Rule  diocharged  read  Judgment  affirmed, 
174,  9th  line,  after  them  insert  to. 
183,  80th  line,  after  during  insert  wAicA,  and  strike  oat  'mhich  in  the  SStk 

line.  - 
194,  last  line,  for  Verdict  read  Judgment, 
819,  15th  Irae,  after  rnth  insert  fAe. 
848,  88th  line,  for  return  the  ettm  read  retain  the  Mine. 
303,  for  administration  read  administrator. 
418,  last  paragraph,  strike  oat  Fourth  and  insert  ily  ^A«  plaintiff*s  ^m^ 

se/  t'l  tMM  contended. 
431y  6th  line,  for  niecf  read  eerved. 
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